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DixmcmD  n  tbs 


SUPREME  COURT 


OF 


THE  STATE  OF  IOWA. 


BY  W.  PENN.  CLARKE, 


VOKm. 


NEW  YORK: 

BAHKS^  GOULD  *  00.,   144  NASSAU  STBBBT 

ALBANY: 

GOULD,  BANKS  *  CO.,  4f  6  BBOADWAT. 

1867. 


0'*/.ll«* 


i 


Entered  Moordlng  to  Act  of  Gongreu,  In  the  jeai  one  thomand  eight  hundred  and  flfty- 
•eren,  bj 

W.  PBNN.  CUteKB, 

In  the  Olerk^B  oiBoe  of  the  Distrlot  Court  of  the  United  States»  In  end  for  the  District  of 
Iowa. 


JUDGES  OF  THE  SUPREME  COURT. 

Hov.  GEORGB  Q.  WRIGHT,  Keosauqna,  Chief  Justioe. 
"      WM.  G.  WOODWARD,  Muacatine,  )  t  ^ 
*'      L.  D.  STOCKTON,  Burlingten.         ]  J^istaces. 


€LERK  OF  THE  SUPREME  COURT, 

LEWIS  KINSBY,  WapeUo. 

ATTORNEY-GENERAL. 

SAMUEL  A.  RICE,  Oskaloosa. 


REPORTER 

W,  PBNN.  CLARKE,  Iowa  City. 


•i-» 


'  ?t» 


sic/:. 

..     <    f  "'    . 


RULES   OF   THE  ISTTP^REME   COURT. 


mt'  >■ 


At  the  December  Tonn,  A.  D.  1866,  the  following  addi- 
tional roles  were  adopted  hj  the  Supreme  Court: 

Bulk  21.  Copieaof  reoordB  and  argumentB  shall  be  paged 
at  the  bottom  of  the  page ;  and  oopies  of  record  of  more  than 
five  pages,  shall  contain  an  index  referring  to  the  different 
pleadings  and  papers.  Brieft  and  arguments  are  required 
to  be  signed  by  the  counsel,  stating  whether  for  the  plain- 
tiff or  defendant 

Bulb  22.  In  criminal  causes,  the  plaintiff  in  error  shall 
cause  the  transcript  to  be  filed  with  thederkof  the  Supreme 
Court,  at  least  five  days  before  the  day  set  for  the  district 
fiom  which  the  cause  may  be  brought 

BuLS  28.  In  criminal  causes,  the  recognizance  of  the  de- 
fendant, and  in  dyil  causes,  the  supersedeas  bond,  (if  one  is 
filed,)  or  a  certified  copy  thereof  in  either  case,  shall  be  sent 
up,  although  the  par^  do  not  order  it. 

BiTLE  24.  Transcripts  of  records,  prepared  for  the  Supreme 
Court,  shall  be  made  substantially  in  the  manner  following, 
that  is  to  say: 

State  OF  Iowa,  i 

■  Oounhf.    ) 

Fleas  before  the  District  Court  of  Iowa,  at  a  term  begun 
and  hold^  in  the  ooun^  of     '    '   •,  on  the  -^  Monday  of 

J  A  D.  18—,  before  the  Hon.  E.  F.,  Judge  of  the 

Judicial  District^  of  the  state  of  Iowa. 


Vi  RULES  OF  COURT. 

A.  B.   \ 

V.       >  At  law  or  in  chancery,  as  the  case  may  be. 
C.  D.   ) 
Be  it  remembered  that  heretofore,  to  wit :  on  the  —  day 

of ,  A.  D.  18 — ,  a  petition  was  filed  in  the  office  of  the 

clerk  of  the  District  Court,  in  and  for  the  county  of , 

in  the  words  and  figures  following,  to  wit : 

[Here  copy  the  petition  in  full. 

Proceed  in  the  same  manner  in  relation  to  what- 
ever paper  is  fiiled — such  as  the  original  notice,  or  a 
petition  for  attachment,  &c. 

If  the  cause  has  come  from  any  other  county,  by 
change  of  venue,  commence  as  above :  "  Be  it  remem- 
bered," and  state,  in  like  manner,  all  that  was  done  in 
the  county /rom  which  the  venue  was  changed.] 

And  afterwards,  there  was  filed  in  the  office  of  the  said 
clerk,  a  notice  in  the  words  and  figures  following,  to  wit : 

[Here  copy  the  notice  in  full'] 

Upon  which,  (or  attached  to  which,)  was  a  return 
as  follows : 

[Copy  the  officer's  return,  with  all  indorsements  in 
fiill.  If  the  suit  be  by  attachment,  copy  the  petition 
or  affidavit,  writ  of  attachment,  bond,  notice,  return, 
&c. 

Copy  all  indorsements  upon  the  face  of  the  tran- 
script, or  copy  of  record,  and  not  upon  the  back  of 
the  leaf.] 

And  afterwards,  to  wit :  on  the day  of ,  A.  D. 

18 — ,  there  was  filed  in  the  office  of  the  said  clerk,  an  an- 
swer in  the  words  and  figures  following,  to  wit : 

[Copy  in  full. 

Should  the  clerk  doubt  what  the  paper  properly 
is,  let  him  call  it  a  paper^  in  the  words  and  figures 
following,  &c. 

Where  a  paper  is  filed  in  term  time,  add  the  day 
of  the  term  to  the  day  of  the  month,  (as  in  the  nezt 
form.)] 


BULES  OF  OOUET.  yii 

A.  B,     )      And  afterwards,  to  wit :  on  the day  of 

V.        > i  A.  D.  18 — J  it  being  the day  of 

C.  D.     )  the term  of  the  said  court,  the  said  A.  B. 

(or  plaintiff)  filed  the  following  demurrer  to  the  answer  of 
the  said  C.  D.  (or  of  the  said  defendant),  to  wit : 

[Copy  the  demurrer.] 

If  a  party  files  more  than  one  pleading  at  the  same  time, 
they  should  be  numbered  in  their  legal  order,  as  for  in- 
stance a  demurrer,  plea  and  answer,  and  the  transcript  may 
say: 

(stating  the  date,) the  said  C.  D.  (or 

defendant)  filed  his  demurrer,  plea  and  answer,  which 
are  filed  de  bene  esscj  (or,  subject  to  the  rule.) 

A.  B.     J      And  now  on  this day  of ,  A.  D. 

V.        >  18 — ,  it  being  the day  of  the  said 

C.  D.  )  term  thereof,  this  cause  coming  on  for  hearing 
on  the  plaintiff's  demurrer  to  the  defendant's  answer.  (Copy 
the  entry  of  the  proceedings  of  the  court,  sustaining  or  over- 
ruHng  the  demurrer.) 

And  afterward  on  the day  of  the  said ,  it  being 

the day  of  the  said  term,  the  said  plaintiff  filed  his 

repUcation  in  the  words  and  figures  following,  to  wit : 

[Copy  the  replication.] 

And  afterward  on  the  same  day,  the  said  defendant  filed 
motion  and  affidavit  for  a  continuance,  as  follows,  to  wit: 

[Copy  it.] 

And  the  same  being  now  heard  and  considered  by  the 
court,  the  said  motion  is  sustained,  and  it  is  ordered  that 
this  cause  be  continued  until  the  next  term  of  the  court,  (at 
the  cost  of  the  defendant.) 

DisTKiCT  ComtT^       I Term,  A.  D.  1857. 


A.  B.     J      And  now  on  this day  of , 

V.        >  it  being  the day  of  said  term,  this 

C.  D.  )  cause  coming  on  for  trial,  came  a  jury,  to 
wit: 


viii  soKnoir 

twelve  good  and  lawM  men,  wlio  were  sworn  well  and  trolj 
to  try  the  lastie  between  the  said  parties,  and  a  true  verdict 
to  render,  according  to  the  law  and  evidence  given  tiiem  in 
court  Having  heard  l2ie  evidence,  the  argument  of  the 
oonnsel  and  the  instructions  of  the  court,  the  jury  retired  to 
consider  on  their  verdict.  And  afterward  on  the  same  day, 
the  jury  returned  into  court  and  rendered  their  verdict,,  as 
follows : 

[Copy  it  as  entered  of  record] 

Or  if  the  jury  does  not  return  until  the  next  day. 

A.  B.     \      And  now  on  this  — ^J day  of  , 

V.        V  the  jury  in  the  foregoing  cause  returned  into 
C.  D.     )  court  and  rendered  thei)r  verdict  as  follows : 

[Copy  as  put  in  form  by  the  court] 

A.  B.     \      And  afterward  on  the day  of ^ 

V.        >  A.  D.  18 — ^1  being  the day  of  said  term, 

C.  D.  )  the  plaintiff  (or  defendant)  filed  his  bill  of  ex- 
ceptions, in  the  words  and  figures  following,  to  wit : 

[Copy  at  large.] 

A.  B.     1      Now  on  this •  day  of : A.  D. 

-,  the  plaintiff  filed  his  moticn.  for  a  new 
as  follows,  to  wit : 

[Copy  in  full.] 

A.  B.     \      Andnowon  thia         ■     day  of  , 

V.        >  A.  D.  18 — J  this  cause  coming  up  for  hearing 

C.  D.  )  on  the  motion  of  the  plaintiff  for  a  new  trial,  it 
is  considered  by  the  court  that  the  same  be  overruled,  (or 
as  the  record  entry  may  be.) 

Then  add  final  entries  of  record,  comprising  fiboal  judg- 
ment, &c.,  and  certificate  of  derk. 

Note. — ^The  foregoing  is  but  an  example^  and  is  to  be 
varied  according  to  the  circumstances.  The  actual  fiicts  of 
the  case,  will  dictate  what  is  to  be  done,  but  in  all  cases  it 
is  to  be  done  substantially  in  like  manntr  with  the  above, 
giving  the  proper  order  and  date  of  the  filing  of  papers,  and 
incorporating  them  at  the  proper  dates  into  the  proceedings 
of  the  court 


BULBS  OF  OOUBT.  iz 

It  will  be  nndentood  that  it  is  not  neoessary  in  all  in- 
stancesi  to  send  up  the  whole  of  the  lecord,  but  the  clerk 
may  be  guided  by  the  diieotions  of  the  appellant,  under 
§  1976  of  the  Code.  And  he  will  obsenrej  1977,  as  to  im- 
material papers.  Some  qualifications  are  added  in  the 
prior  roles. 
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SBEATA. 

Piige  6^  in  the  fifth  line  from  the  bottom,  for  •*the,'*  read  ihMr. 

"    88^  In  the  fourth  line  from  the  top,  for"*  this,"  read  Mof. 

**  88,  at  the  end  of  the  eighteenth  md  beginning  of  the  nineteenth  lines  from  the  top, 
for  **premiaea,"  read  peraom. 

**■   84,  in  the  eighth  Ihie  from  the  top,  the  word  "  not  **  should  be  omitted. 

**  188^  In  the  ninth  line  Ikom  the  bottom,  the  word  qf  should  be  inserted  between  toe 
words  "enstom"  and  **  requiring/* 

**   190^  tm  the  thirteenth  line  from  the  top,  for  **  ever,**  read  even. 

**   9M,  In  the  seventh  line  from  the  bottom,  for  **  relieved,"  read  reieaeed. 

**   807,  Ib  the  fourth  Une  ftx>m  the  top,  for  ^among,"  read  <nfter, 

-   906,  at  the  beginning  of  the  seventh  line  from  the  bottom,  for  "or,"  read  on. 

**   814k  In  the  thirteenth  line  from  the  top,  for**  there,"  read  ft«fk 

"   888^  In  the  ninth  line  from  the  top,  for  "  Glanseem,"  read  Olaueeen. 

*•   894,  la  the  thlid  line  from  the  top,  for  »  KcKinlay,"  read  MaJOnlaif, 

In  J\rederick  v.  Cooper  et  al,  page  ITl,  Wbxgbt,  0.  J^  having  been  of  eounsel,  took  no 
part  la  ttie  deelalon. 

In  Skwart  v.  ^tt^ank,  page  191,  the  opinion  was  delivered  by  Wbioht,  0.  J. 
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THE  STATE  OF  IOWA ; 
IOWA  orrr,  JimB  tvbm,  a.  d.  isse, 

In  tbe  tenth  year  of  the  State. 


^  llM  I     I 


PRESENT: 

HON.  QSOEOS  a.  WRIGHT,  OHIBF  JUSTICE. 

•*     WIC  a.  WOODWARD,  >  TnftTTPwq 
"     LD.  STOCKTON.        'J  JUSTICES. 


MoMAKtrS  «.  OABXIOaAEL. 

Altlioiifl^  the  ebb  end  flaw  of  the  tide  mm,  at  oommon  law,  the  most  imal 

test  of  navigabilitj,  it  was  not  necesHarilyi  the  only  one. 
But  however  this  may  be,  that  teat  is  not  applicable  to  the  Miamssippi  nver. 
The  oommon  law  ooDfleqaences  of  naTigabillQr,  attach  to  the  legal  navigability 

ofthA  MifltiatippL 
The  tenn  navigdbh,  embraces  within  itaelf,  not  merely  the  idea  that  the  watan 

could  be  navigated,  but  also  the  idea  of  publicity,  so  that  saying  waters  are 

poUiiC^  is  equivalent)  in  legal  sense^  to  saying  that  they  are  navigable. 
Tet  the  navigability,  in  &ct^  is  the  leading  idea,  and  is  the  ground  of  their 

piMkity. 
Ibe  ebb  «id  flow  of  the  tide  does  not»  in  really,  make  the  wftters  navigable^ 

nor  has  it^  in  the  essence  of  the  thing,  anything  to  do  with  it 
It  18  navigability  in  fad^  which  forms  the  foundation  for  navigability  in  Jow, 

and  fiom  the>itd;  ibllows  the  appropriation  to  pubUc  use^  and  hence  its  pub- 

lalty  and  legal  navigability. 
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The  real  test  of  nayigabOity  in  this  oonntiy,  ia  asoertained  hj  «m^  or  bj  pnblio 
act  or  declaration. 

The  acts  and  declarationa  of  the  United  States  declare  and  ooDstitute  the  MiB- 
aiasippi  river  a  public  higfawaj,  in  the  highest  and  broadest  Intendment  pos- 
sible. 

The  rule  that  a  grant  is  to  l^e  oonstmed  most  strongly  against  the  grantor, 
does  not  apply  to  public  grants. 

The  government  being  but  a  trustee  for  the  public,  its  grants  are  to  be  COQ' 
strued  strictly. 

Grants  of  land  by  the  United  Staites,  by  patent^  have  relation  to  the  survey, 
I^lats,  and  field  notes. 

The  oommon  law  knows  but  two  lines — ^the  medium  filum  aqtuB  and  high  wa- 
ter.  If  the  stream  be  navigable,  the  boundaiy  of  the  acyoining  land  is  the 
one ;  if  not  navigable,  the  boundaiy  ia  the  other. 

By  the  common  law,  the  riparian  proprietor  on  navigable  vraters^  owns  to  high- 
water  mark  only,  and  this  rule  applies  to  the  Ifississippi  river. 


Appeal  from  the  Scott  District  (hurt 

This  was  an  action  of  trespass,  for  taking  two  loads  of  sand 
from  the  soil  of  the  plaintiff,  McManns.  The  locus  in  quo 
is  in  Scott  county,  and  in  the  Mississippi  river.  The  river, 
at  this  part  of  it,  and  for  nearly  thirty  miles,  rnns  nearly 
from  east  to  west  In  the  middle  of  the  river  is  Credit 
island,  containing  about  two  hundred  and  sixty  acres.  Be- 
tween Credit  island  and  the  main  land,  on  the  north,  or 
Iowa  side,  is  a  very  small  island,  called  Crane  island,  con- 
taining about  seven  acres.  Off  the  east  end  of  Credit  island 
(it  being  up  stream),  is  Pelican  island,  containing  about 
eleven  acres.  The  positions  of  these  islands  are  represented 
on  the  annexed  plat. 

In  1S37  or  1838,  the  United  States  surveyed,  and  in  1840 
sold,  the  public  lands  in  Scott  county.  They  surveyed  the 
main  land  and  Credit  island,  but  did  not  survey  the  other 
two  small  islands,  which  overflowed ;  and  which  are  now 
called  Crane  and  Pelican.  The  main  land  on  the  Iowa 
or  north  side,  opposite  Pelican  island,  arid  the  locu>8  in  quo^ 
was  sold  to  E.  Cook,  and  Credit  island  to  A.  H.  Davenport. 
At  a  subsequent  date,  Crane  and  Pelican  islands  were  sur- 
veyed, and  the  latter  sold  to  the  plaintiff  by  patent,  dated 
April  10th,  1849,  in  which  the  description  is  as  follows ; 


1/ 
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"^'Lot  number  three  and  Pelican  island,  of  section  three,  in 
township  seventy-seven,  north  of  range  three,  east  of  the 
fifth  principal  meridian,  *  *  *  according  to  the  official  plat 
t)f  the  survey  of  the  said  lands  returned  to  the  general  land 
office  of  the  Surveyor-Gteneral,"  &c.  At  the  east  or  upper 
end  of  Pelican  island,  is  a  sand-bar,  which  is  exposed  at  low 
water,  and  which  is  the  locus  in  qito.  From  this  sand-bar, 
between  high  ahd  low-water  mark,  the  defendant  took  two 
boat-loads  of  sand,  taking  it  from  the  outside  of  the  mean- 
ders of  the  survey  by  the  United  States.  The  whole  island 
is  subject  to  overflow  at  unusually  high  water. 

The  plaintiff  has  no  other  possession  than  a  constructive 
t>ne,  arising  from  title,  if  he  has  this^  and  the  object  of  this 
suit  is  to  try  his  title  to  the  sand-bar,  outside  of  the  lines  of 
the  survey,  between  high  and  low  water,  up  stream.  The 
tX)UTt  found  for  the  plaintiff,  and  judgment  was  rendered  in 
bis  &vor,  from  whidi  the  defendant  appeals. 

Whttaker  <t  Oranst,  for  the  appellant. 

There  are  two  propositions  which  we  advance  iiji  relation 
to  the  riparian  owner^p  of  lands  on  the  Mississippi,  one  of 
which  must  be  true ;  and  if  either  is,  the  plaintiff  cannot  re« 
■cover  in  this  action. 

FirsL  That  the  Mississippi  river  is  a  navigable  stream  ] 
and  as  a  corollary  frx>m  this,  that  its  bed  belongs  to  the  pub- 
lic, and  the  plaintiff  has  no  right  of  exclusive  possession  and 
ownership  beyond  the  lines  of  his  survey,  between  high  and 
low-water  mark. 

Second.  K  the  Mississippi  river  is  not  navigable,  in  the  . 
supposed  common  law  sense  of  that  term,  then  the  riparian 
owner  of  the  bank  owns  to  the  centre  of  the  stream ;  and 
the  government,  having  conveyed  the  bank,  have  also  con- 
veyed the  whole  land,  to  the  middle  thread  of  the  stream, 
and  the  plaintiff  could  acquire  no  title  by  a  subsequent  sur- 
vey and  sale  to  him. 

1.  Th€re  are  many  dicta,  both  in  the  text-books  and  judi- 
cial decisions  in  the  United  States,  that  the  word  "  naviga" . 
"ble,"  when  applied  to  a  river,  means  a  river  where  the  tide 
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ebbs  and  flows,  and  that  in  such  rivers  onlj  the  soil  belongs 
to  the  public ;  whereas  those  large  fresh  water  stream*  which 
are  navigable  in  &,ct»  are  not  navigable  in  law^  and  the  pub* 
lie  have  only  an  easement  in  them|  subject  to  the  rights  pf 
soil  in  the  riparian  owner.  See  Angell  on  Tide  Waters,  76. 
"It  is  a  settled  principle,"  sajs  Kent,  "in  the  English  law, 
that  the  right  of  soil  of  the  owners  of  land,  bounded  bj  the 
sea,  or  in  navigable  rivers,  where  the  tide  ebbs  and  flows,  ex- 
tends to  high  water,  and  the  shore  below  common,  but  not 
extraordinary,  high-water  mark,  belongs  to  the  state,  as  trcifl« 
tee  of  the  public ;  but  grants  of  land,  bounded  on  rivers^ 
above  tide  water,  carries  the  exclusive  right  and  title  of  the 
grantee  to  the  centre  of  the  stream,  unless  the  terms  of  the 
grant  clearly  show  otherwise,  and  where  such  river  is  navi- 
gable for  boats  and  rafts,  the  public  have  an  easement  there- 
in;' 8  Kent,  521 ;  citing  Bex  v.  Smith,  Douglass,  425 ;  8 
Caines,  818 ;  The  River  Banne,  Davies,  162. 

This  proposition,  which  has  followed  the  words  of  the 
Irish  reporter,  Davies,  is  a  mere  didumy  and  there  is,  in  fac^ 
no  such  common  law  rule,  as  we  will  now  show,  by  reason 
and  authority.  The  other  English  reports  lay  down  no  such 
doctrine,  nor  does  Lord  Hale.  Woolrych,  in  his  very  able 
treatise  on  the  Law  of  Waters,  gives  the  following  definition 
of  a  public  or  navigable  river :  "  Bivers  are  either  public,  as 
where  there  is  a  common  right  of  navigation  exercised,  and 
then  the  sail  is  in  the  king,  as  the  lord  of  the  manor ;  or 
private,  where  the  soil  is  the  property  of  the  individual  who 
owns  the  land  on  both  sides,  or  of  each  proprietor,  ad  medi- 
um JUum  aqucBj  where  the  same  is  not  the  owner  of  the  shore 
on  either  bank."  "A  public  navigable  river  frequently 
owes  its  titie  to  be  considered  as  such,  from  time  immemo- 
rial, by  reason  of  its  having  been  an  ancient  stream,  but 
very  many  acta  of  Parliament  have  been  passed,  to  consti- 
tute those  navigable  rivers  which  were  not  so  before.  Wa- 
ters flowing  inland,  where  the  public  have  used  to  exercise  a 
free  right  of  passage,  from  the  time  whereof  the  memory  of 
man  runs  not  to  the  contrary,  or  by  virtue  oi  legislative  en- 
actments, are  public  navigable  rivers.    This  is  the  most  un- 
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^ling  teat  to  apply,  vx  <»rder  to  asoeitain  a  eommon  right 
OtheiB  hayo  attempted  to  apply  otker  tests,  and  firequentl  j 
without  snecesa.  Thus,  it  has  been  «aid,  that  in  the  case  of 
a  riyei:,  whieh  flows  and  reflows,  and  is  an  arm  of  the  sea,  it 
is  prima  Jade  conuaaon  to  all  (Holt,  X,  1  Modern,  105);  aiul 
iipon  the  strength  of  this  position,  it  was  urged  on  one  occa- 
sion, thai  an  action  eould  not  be  sustained  agunst  tiie  oor* 
{MXation  of  Lynn,  for  the  nonrrepair  of  a  oertain  creek,  be- 
cause the  tide  of  the  sea  had  been  aoeu^med  to  flow  and 
reflow  therein,  &c. ;  but  this  argument  was  treated  by  the 
court  as  a  fallaey ;  t<x  they  denied  that  the  flowing  and  re<> 
flowing  of  the  ti^e  constitute  a  navigable  river,  there  being 
many  places  where  the  tide  flows,  which  are  not  navigable.'* 
Lord  Msiy^  of  Lj/nm,  v.  Twmery  Cowper,  86L  Mr.  Justice 
BAILS7  said  tiiat  the  primm  facie  evidence  of  the  flux  and 
zeflux  of  the  tide,  dqiends  on  the  situation  and  nature  of  the 
channel  If  it  is  a  broad,  deep  channel,  calculated  for  the 
purposes  of  commerce,  it  would  be  natural  to  conclude  that 
it  had  been  a  public  navigation.  King  v.  Mimiague^  1  E.  C. 
L;  418 ;  4  BanL  &  Crea  602.  A  river  has  been  defined  t<» 
be  a  running  stream,  pent  in  on  either  side  with  walls  and 
banks.  Woolryeh  on  Waters,  40.  ^  Banks  of  rivers  con-* 
tain  the  river  in  its  natural  channel  when  there  is  the  greatr 
est  flow  of  water.**  13  Howard,  891.  '<  When  banks  of 
rivers  are  spoken  o%  those  boundaries  are  meant  which  corh 
tain  their  waters  at  the  lughest  flow,  and  in  that  condition 
tiiey  make  what  is  called  the  bed  of  the  riven  Bi  vera  have 
banks,  shores,  waters,  and  a  bed;  and  the  water  line  in  the 
bed  of  a  river,  on  either  side  of  it,  may  be  distingaished 
upon  every  stage  of  its  water,  high  or  low,  at  its  highest  or 
lowest  current  It  neiJJier  takes  in  overflowed  land  beyond 
the  bank,  nor  includes  swamps  or  low  grounds  liable  to  be 
overflowed,  but  reclaimable  for  meadows  or  agriculture.'* 
Howard  v.  IngerstU^  13  Howard,  415.  ^'  By  the  civil  law^ 
an  rivers  in  which  the  flow  of  waters  was  perennial,  be^ 
longed  to  the  publio,  and  the  public  right  extended  to  the 
use  of  the  banks,  as  well  as  to  fishing,  Navigable  rivers,  in 
ihe  language  of  the  civil  law^  are  not  merely  rivers  in  which 
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the  tide  ebbs  and  flows,  but  liyers  capable  of  being  navigated 
in  the  common  sense  of  the  term.  In  the  words  of  the 
digests,  eiatio  itur  re  navigatie,  Angell  on  Tide  Waters,  79. 
On  another  occasion,  in  this  court,  we  called  in  vain  for  any 
statute  establishing  the  common  law  in  Iowa. 

Are  we  to  be  told  that  the  Mississippi  river  is  not  a  navi- 
gable stream,  and  its  bed  private  property  ?  The  fether  of 
the  floods,  private  property  1  »The  great  river,  to  see  which 
the  conqueror  of  Florida  pei;iled  the  lives  of  his  followers, 
to  find  for  himself  a  grave  in  its  waters,  instead  of  gold  in 
its  sands,  belongs  to  every  petty  owner  who  pays  a  dnne  for 
the  land  on  its  banks  I  The  river,  which  carries  to  the  sea 
the  products  of  millions  of  people,  the  boundary  of  states 
without  number;  which  carries  to  a  single  port  commerce 
numbered  by  hundreds  of  millions  of  dollars,  and  numbers 
the  ships  which  float  on  its  waters  by  thousands,  cannot  be 
I^ivate  property.  We  know  that  men,  with  the  wealth  of 
Grcesus,  and  the  genius  of  Archimedes,  have  spanned  its  wa- 
ters with  a  bridge.  So  has  science  bridged  and  tunneled 
the  Thames,  at  London,  and  the  thundering  ear  has  swept 
across  the  straits  of  Menai,  and  Niagara  at  the  falls;  but 
they,  are  navigable  streams,  and  the  &theT  of  waters  has 
yielded  to  the  genius  of  progress,  not  to  diminish,  but  in- 
crease, the  trade  and  intercourse  on  this  great  highway  of 
the  republics  which  have  grown,  and  wiU  continue  to  grow, 
on  its  borders. 

As  to  the  principle,  whether  any  of  the  great  inland  riveiB 
of  America,  with  their  beds  below  high- water  mark,  belong 
to  the  public,  it  would  be  uselesa  for  us  to  deny  that  the 
courts  of  the  states  are  very  much  divided.  All  of  them, 
without  exception,  have  mistaken  the  common  law  rule. 
Some  of  them  have  had  the  good  judgment  to  apply  to 
them  the  common  sense  rule.  In  the  following  states,  the 
doctrine  has  been  held,  that  the  riparian  prc^rietor  on  our 
great  inland  rivers,  owns  to  the  middle  of  the  stream : 

New  York,  The  cases  here  have  been  somewhat  con- 
flicting, but  have  ultimately  settled  in  &vor  of  the  adfilum 
medium  via.    Angell  on  Wdter  Courses,  662  ^  Palmer  v. 
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MdUgan,  8  Cunea,  807;  10  Johns.  286;  17  lb.  15;  20 
lb.  90;  6  Cowen,  518;  5  "Wendell,  428;  13  lb.  865;  5 
Paige,  187 ;  9  lb.  547 ;  17  Wendell,  574 ;  26  lb.  404. 

Massachuaetta.  17  Mass.  298 ;  1  Pickering,  180 ;  5  lb.  199 ; 
20  lb.  186 ;  5  lb.  492.  Bank  boundary  limits  to  bank  and 
excludes  the  stream.    Jackson  v.  Hathaway^  17  Mass;- 288. 

New  Hampshire,  8  New  Hamp.  821 ;  9  lb.  461 ;  2  lb. 
869. 

MisaoTm.  Cf  Fallon  y.  Daggett^  4  Missou.  843.  In  this 
cause,  the  court  decided  that  the  riparian  right  extended  to 
low- water  mark,  because  the  king  of  Spain  had  made  an  ex- 
press grant  to  Yosti,  to  low-water  mark.  ^iL    v  i  •  <:  ^  ( -  /  i^ 

Maine.  8  Ghreenlea^  269 ;  7  lb.  278 ;  8  lb.  188  ;  2  Pair- 
field,  278. 

Connecticut  2  Conn.  48;  9  lb.  88;  7  lb.  186;  8  lb- 
281.    -  S  «_o,  7  V  Ctn^^  v4  a. 

Maryland.    Brown  y.  Kennedy^  5  Harris  k  John.  195. 

Virginia.  The  cases  conflict.  There  is  a  case  in  Ban- 
dolph  looks  one  way,  and  a  case  in  Call  the  other. 

Ohio.  Gant  v.  Chambers,  8  Ohio,  495 ;  11  lb.  81 ;  16  lb. 
640. 

Indiana.    8  Blackford,  198. 

Illinois    Jfiddleion  y.  JPritchardj  8  Scam.  600. 

Mississippi.  Morgan  y.  Reading,  8  Smedes  k  M.  806, 
The  cases  in  Illinois  and  Mississippi  are  by  far  the  ablest  on 
this  side  of  the  question,  and  are  highly  commended  by 
Kent.  We  think  the  argument  of  Depew,  counsel,  in  fistyor 
of  the  high-water  line,  more  able  than  Judge  Sharkey's 
opinion  on  the  other  side. 

On  the  other  hand,  the  following  states  hold  to  the  reyerse 
of  this  doctrine,  and  that  the  bed  of  the  stream  belongs  to 
the  public.  In  some  cases  they  limit  at  low  water,  but  that 
limitation  is  in  consequence  of  the  words  of  the  grant  or 
legislatiye  enactment. 

Pennsylyania.  Oarson  y.  Blazer,  2  Binney,  475 ;  Skunk 
V.  SchuyUetU  Man/.  Co.,  14  Sergeant  &  Bawle,  71 ;  9  Watte, 
228 ;  8  lb.  484. 
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North  Caiolma.  2  Deverenz,  80 ;  3  lb.  59 ;  OoUins  y. 
Benbury,  8  Iredell,  281 ;  6  lb.  118. 

South  Carolina.     Cbtea  y.  Waddtngtony  1  ICoCoid,  681; 

Tenneesee.    Elder  y.  Barnes^  t  Hamjdirej,  868. 

la.    BriUock  y.  Wilson^  2  Porter,  886 ;  Mc^  y« 
'lb.  677. 

Michigan.  Laplcdsanu  Bay  Co.  y.  Munroej  1  Walker, 
155.  This  case  takes  the  most  rigid  yiew  of  any  yet  cited. 
It  takes  the  ground  that  the  party  only  purchases  to  high 
water,  and  he  is  limited  by  his  grant. 

Iowa.    IfoffiU  y.  Brei&er^  1  G.  Qreene,  8i8. 

United  States.  Bowman  y.  Walker^  2  McLean,  876 ;  Pcir 
lard  y.  Hogan^  8  Howard,  212 ;  OoodHtk  y.  KUbe^  9  lb. 
471 ;  PropdUr  Geneva  Chief  v.  Fitzhugh,  12  Howard,  458 ; 
Howard  y.  IngendUj  13  lb.  881. 

The  authorities  on  the  "navigable"  side  of  this  question, 
all  take  the  ground  that  the  quality  of  the  water  can  make 
no  difference  oi  to  its  capacity  to  float  a  ship;  and  that 
where  the  stream  is  navigable,  its  bed,  which  includes  all 
between  ordinary  high-water  mark,  belongs  to  the  public. 
The  opinion  of  Judge  McLean,  with  a  full  knowledge  of  the 
Ohio  decisions,  should  have  great  weight. 

The  Mississippi  river  has  been  declared  to  be  navigable 
in  the  treaties  with  France  and  Spain,  and  varioufl  acts  of 
Congress.  See  8  Laws  U.  S.  140 ;  8  lb.  849,  548 ;  2  lb. 
642,  708,  747.  There  is,  however,  another  authority  in 
ftivor  of  this  view  of  the  case,  which  admits  of  no  doubt. 
The  cases  in  1  Walker,  155,  and  1  Gt.  Qreene,  848,  are  based 
on  the  acts  9f  Congress  in  relation  to  surveys  and  sales  of  the 
public  lands.  The  acts  of  Congress  piovide,  that  when  the 
streams  on  the  public  lands  are  navigable,  they  are  publie 
highways — ^they  belong  to  the  public ;  and  where  they  are 
not  navigable,  instead  of  the  common  law  rule  of  ownership 
to  the  middle  of  the  stream,  that  it  shall  be  common  to  both. 
Oordon's  Digest,  860 ;  1  TJ.  S.  Laws,  468,  491 ;  2  lb.  299, 
868 ;  6  lb.  748.  The  acts  of  Congress  above  referred  to,  are 
extended  to  the  state  of  Iowa.  5  U.  S.  Laws,  248.  When 
the  United  States  survey  a  navigable  stream,  they  survey 
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and  fldl  only  to  the  top  of  the  bank.  How  can  the  pnr- 
chaser  own  beyond  his  grant,  into  the  water,  either  to  low 
water,  or  the  centre  of  the  stream?  This  statute  means 
something  more  than  a  mere  easement  in  the  land  of  naviga- 
ble waters,  viz :  that  the  public  had  the  easement  without 
reservation.  It  is  true,  we  have  not  been  able  to  impress 
on  the  court  below,  or  the  counsel  on  the  other  side,  that 
this  act  establishes  and  limits  the  ownership  of  streams.  It 
is  often  a  convenient  way  to  parry  the  force  of  a  blow,  to  in- 
quire who  struck  it.  If  the  act  of  Oongress  intended  that 
ownership  should  extend  to  the  middle  of  a  navigable 
skFeam,  why  do  they  not  survey  and  sell  it?  What  else 
can  the  act  mean?  Suppose  A.  sells  B.  a  tract  of  land,  re* 
serving  eighty  feet  on  the  south  side,  for  a  street  forever : 
will  any  man  say  that  in  such  case  B.  owns  to  the  middle  of 
the  street,  or  any  part  of  it. 

But  the  court  may  ask,  why  do  we  wish  to  limit  the  own- 
enftiip  on  navigable  waters  to  high-water  mark?  The  8 
Kent,  628;  Middleton  v.  Pritchard,  8  Scammon,  610;  Mor- 
gan V.  Sedding,  8  Smedes  &  Marshall,  806,  give  the  ripa- 
rian owner  to  the  centre,  and,  of  course,  all  the  intervening 
islands.  Deerfield  v.  Arma^  17  Pickering,  41,  and  Adams  v. 
FroAingham,  8  Mass.  862,  decide  this  cause  in  favor  of  the 
defendant.  The  United  States  surveyed  and  sold  the  shore 
and  Credit  island,  and  if  the  common  law  rules  under  our 
interpretation,  prevail,  the  title  to  the  land  in  controversy 
bdongs  to  Ebenezer  Cook,  and  not  the  plaintiff.  If  the 
riparian  ownership  on  the  Mississippi  river  is  not  limited  to 
Ugh- water  mark,  then  the  ownership  must  extend  to  the 
medial  line,  and  whoever  buys  the  shore,  bujrs  all  the  islands 
not  then  surveyed,  and  by  such  survey  shown  to  be  re- 
served and  sold  separately.  Middleton  v.  Pnichard  is  good 
law,  if  the  Michigan  decisions  are  not.  In  those  states 
where  the  line  goes  to  low-water  mco^k,  it  is  so  made  by  the 
act  of  the  legislature  (see  Hall's  opinion  in  2  Devereux, 
8Q,.  citing  the  act  of  the  North  Carolina  legislature),  or  by 
the  terms  of  the  grant,  if  the  shore,  as  in  4  Missouri.  There 
is  no  rule  of  interpretation  of  a  grant^  which  admits  of  an 
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extension  to  low  water,  neither  bj  the  common  law  nor  the 
civil  law. 

But  how  can  the  plaintiff  claim,  north  of  his  line,  up 
stream.  If  his  doctrine  be  true,  if  the  sand-bar  in  low  water 
extended  to  St.  Peters,  he  would  own  it.  No  matter  which 
rule  this  court  adopts,  the  plaintiff  has  no  title  to  the  sand- 
bar  between  high  and  low-water  mark,  outside  his  survey. 
The  doctrine  of  alluvion  and  accretion  does  not  apply  to  any 
such  case.  Alluvion  and  accretion  allude  to  the  increase  of 
the  land,  placing  it  above  high-water  mark,  adding  to  the 
land  above  water.  A  man  has  no  more  right  to  call  the 
shore  between  high  and  low-water  mark,  alluvion  or  dere- 
lict, than  he  has  to  call  the  sea  shore  or  sands,  between  the 
ebb  and  flow  of  the  tide.  When  islands  axe  formed  in  navi- 
gable waters  by  the  deviation  of  the  water,  or  by  the  collec- 
tion and  aggregation  of  sands  and  other  substances,  they  be- 
long to  the  state.  Angell  on  Tide  Waters,  267.  Alluvion 
IB  when  the  sea,  by  casting  sand  and  earth,  increases  th^ 
land  by  degrees,  which  consequently  protrudes  itself  out 
further  than  its  ancient  bounds.  Woobych  on  Waters,  84, 
margin ;  Angell  on  Tide  Waters,  43,  62. 

It  is  claimed  in  8  Smedes  &  Marshall,  806,  that  the  public 
have  only  an  easement  in  the  river,  as  a  highway.  Now,  in 
highways  of  any  kind,  where  the  sovereign  has  sold  the 
land,  and  in  right  of  eminent  domain,  takes  a  highway  as  an 
easement,  when  the  road  ceases,  the  landlreverts.  The  case 
is  different  where  the  fee  has  never  been  out  of  the  sove- 
reign ;  as  for  instance,  where  the  sovereign  sells  by  metes 
and  bounds,  reserving  eighty  feet  wide  for  a  highway.  It  is 
nonsense  to  talk  about  an  easement  in  the  eighty  feet  An 
easement  is  a  right  to  pass  over  another's  soil.  One  cannot 
have  an  easement  in  his  own  soil.  In  the  Mississippi  river 
the  fee  never  was  out  of  the  sovereign.  It  was  declared  and 
made  a  highway  before  the  grant.  If  an  island  spring  up 
in  it,  or  its  channels  go  dry,  they  belong  to  the  sovereign, 
because  the  fee  never  has  been  anywhere  else.  How  would 
it  be  in  the  Albemarle  sound,  or  Chesapeake  bay,  where 
there  is  no  tide  ? 
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The  patent  calls  for  the  land  bj  the  snrvey,  by  the  field 
notes.  The  goyemment  never  measured  and  sells  the  fee  of 
the  soil  of  navigable  liveTS. 

Cook  &  DiUon^  for  the  appellee. 

We  shall  endeavor  to  establish  the  following  propositions : 
1.  That  the  alluvion  of  banks  and  islands  belongs  to  the 
riparian  proprietors,  whether  ontside  of  the  meanders  of  the 
official  surveys  or  not.  Angell  on  Water  Courses,  §§  58, 
64,  65.  The  doctrine  of  the  civil  law  is  this :  "That  ground 
gained  on  a  river  by  alluvion,  or  imperceptible  increase,  be- 
longs to  the  owner  of  the  adjoining  land,  jure  gentium.  3 
E^nt's  Com.  (7th  ed.)  note  to  519,  citing  Just.  Inst.  2, 1,  28 ; 
Dig.  41,  title  De.  ^.  Ber.  Bom.  7,  1 ;  Puff.  4,  7, 12.  This 
is  the  common  law,  also.  Bracton,  book  2',  chap.  2 ;  Hale's 
De  Jure  ifaris^  c.  6 ;  2  Black.  Com.  261 ;  King  v.  Yarboroughy 
8  Baxn.  k  Cres.  91 ;  1  Dow.  (N.  S.)  178,  S.  C. ;  New  Orleans 
V.  XT.  /S,  10  Peters,  662 ;  Schultes  on  Aquatic  Bights,  115, 
118 ;  Deerfield  v.  Arms,  17  Pick.  41 ;  2  Public  Land  Opin- 
ions and  Instructions,  758,  also  850 ;  8  Scam.  522,  as  to 
ownership  of  alluvion.  Pelican  island,  since  its  survey  in  1846, 
has  considerably  increased  in  size,  from  gradual  growth  and 
depocdt ;  but  perhaps,  in  the  next  nine  years,  it  will  dimin* 
ish  in  size  as  much,  or  more,  than  it  has  increased  during 
the  last  nine.  It  is  admitted  that  .the  sand  was  taken  by 
the  defendant,  between  high  and  low- water  mark,  off  of  said 
island,  but  he  claims  that  this  is  outside  of  the  meanders  of 
the  original  survey.  Suppose  it  is :  that  does  not  make  the 
growth  of  the  island  the  defendant's.  It  was  originally  me* 
andered  along  the  water,  and  if  the  island  should  grow  to 
twice  its  size  at  the  time  of  the  survey,  it  would  still  be  the 
property  of  the  plaintiff^  and  it  would  be  no  defence  for  the 
defend^t  to  set  up,  that  he  took  the  sand  outside  of  the  me- 
anders of  the  original  of&cial  survey.  This  is  too  plain  to 
require  argument  If  sea  weed  be  cast  upon  the  sea  shore 
by  slow  degrees,  it  belongs,  as  marine  increase,  to  the  riparian 
proprietor.  Angell  on  Tide  Waters,  260 ;  JEmans  v.  Trum- 
buUj  2  Johns.  822 ;  cited  and  approved  in  Phillips  v.  Rhodes^ 
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7  Metcalf,  822.  Sand  or  sand'-bara  ooimected  with  the  main 
land,  come  under  Ihe  designation  of  aUtwion^  or  baiius^. 
"  Batture  is  a  marine  term,  and  denotes  a  bo4;tom  of  fi^nd, 
Ac,  rising  above  the  surfiace  of  the  river."  8  Kent,  519  (top) 
note  a,  which  refers  to  and  reviews  the  decisions  of  the  Lou- 
isiana  courts  (where  there  has  been  much  litigation  in  refer- 
ence to  alluvion  and  battnres),  and  where  the  law  has  been 
well,  and  we  think,  properly  settled.  In  cases  of  * '  islands,^ 
especially,  the  owner  ought  to  be  entitled  to  the  proteoti<m 
which  is  afforded  by  alluvial  formations. 

If  the  plaintiff's  patent  in  this  case  conveys  any  title  to 
him  to  the  ''islandt''  then,  by  the  law,  he  is  entitled  to  the 
protection  c^his  grant  by  the  gradual  growth  and  inc^rease. 
And  shall  the  defendant,  a  m^e  intruder,  have  legal  liberty 
to  remove  the  only  barrier  which  preserves  the  island,  and 
keeps  it  from  being  wadied  or  swept  away  7  If,  then,  the 
plaintiff  in  this  case  is,  on  other  grounds,  entitled  to  recover, 
the  fact  that  the  defendant  took  tihe  sand  otUnde  of  the  mean- 
ders of  the  survey  J  or  from  the  hatitare  or  aUuvion  of  the  island, 
does  not  defeat  tlie  plaintiff's  right  of  recovery. 

2.  We  shall  endeavor  to  show,  that  riparian  proprietors  on 
the  Mississippi  river  own  to  low-water  mark.  We  are  well 
aware  that  in  reference  to  this  proposition,  there  is  some 
conflict  of  judicial  decision ;  but  we  trust  to  be  able  to  show 
the  court,  that  both  reason  and  authority  are  in  &vor  of  the 
proposition,  as  we  have  announced  it ;  or,  at  least,  that  there 
is  such  a  conflict,  as  that  this  court  will  be  at  liberty  to  make 
an  independent  and  sensible  decision  of  this  important  ques* 
tion*  In  ifeOuBoch  v.  Aten,  2  Ohio,  307,  it  is  held,  that 
'^  A  boundary,  with  the  meanders  of  a  stream,  is  the  water's 
edge  at  hw-water  mark,^^  citing  5  Wheat  874.  In  11  Ohio, 
148,  it  is  said  that  grants  on  rivers,  above  tide  water,  carry 
the  exclusive  right  of  the  grantee  to  low-water  mark,  or,  aa 
some  of  the  authorities  say,  to  the  centre  of  the  stream.''  16 
Ohio,  640,  teaches  the  same  doctrine.  Owners  of  land  on 
the  Ohio  go  to  low-water  mark.  4  Blackf.  286 ;  8  lb.  194 ; 
6  Wheaton,  874.  The  case  in  2  Porter  (Alabama),  486 
(citod  in  Sd  £Lent,  522,  note),  repudiates  the  common  law  as 
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to  test  of  navigability.    6  Tennessee,  S58  (cited  in  S  Eent^ 
523,  note),  is  the  same  as  Alabama  and  Korth  Carolina.    1 
McCord  (Soutk  Carolina),  580,  contains  the  same  doctrine^ 
2  Devereux  (North  Carolina),  SO,  same  doctrine ;  affirmed 
in  3  Iredell,  285.    The  Pennsylvania  decisions  are  numer- 
ouSf  and  well  considered:  we  cite  the  following:  Hart  v, 
HiU^  1  Wharton,  181,  which  holds  that  "  the  owner  has  the 
right,  and  sole  right,  to  quarry  or  take  gravel  above  low- 
water  mark,"  and  this  too  in  a  navigable  stream,  although  he 
only  owns  to  high- water  mark»  In  Naylor  v.  IngeraoU^  7  Barri 
185y  it  is  said  that  riparian  owners^on  navigable  rivers,  have 
the  right  to  extend  their  wharves  to  hw-waler  marh    In 
Engbmd  and  this  country,  the  space  between  high  and  low* 
water  mark,  on  a  navigable  stream,  belongs  to  the  own^  of 
the  adjacent  soiL    See  Carson  v.  Blazer,  2  Binney,  475,  80 
to  low- water  mark ;  Cooper  v.  Smithy  9  Serg.  &  Bawle,  82 ; 
14  lb.  74.    Owners  adjacent  to  large  rivers,  do  not  own  to 
the  centre  of  the  stream.    Iowa  Legal  Inquisitor,  Miorch, 
1853,  65,  containing  the  recent  case  of  Frankford  v.  Lennif, 
Bdndless  v.  Anthony,  6  Wheat  375,  is  a  leading  case,  and 
urges  the  reasons  in  &vor  of  2oK;«water  mark.    We  come 
now  to  16  Peters,  261,  and  2  Howard,  692,  the  latter  ida- 
ting  to  the  Mobile  case ;  but  after  a  careful  examination  of 
these  cases,  ^e  find  no  principle  asserted  adverse  to  the 
plaintiff's  right  to  recover  in  this  casci    In  Massachusetts, 
the  colonial  ordinance  of  1641  extended  the  title  of  riparian 
owners  to  low-water  mark,  and  though  the  ordinance  was 
limited  to  Plymouth  colony,  and  afterwards  annulled,  yet 
the  doctrine  of  it  is  held  in  Massachusetts  and  Maine  to  be 
part  of  the  common  law  of  those  states.    JSiorer  v.  Freernanj 
6  Mass.  438 ;  Lapish  v.  Bangor  Bank,  8  Gjreenl.  85  \  8  Kent 
Oom.(7th  ed.)  522.    In  Fast  Haven  v.  Hemingway^  7  Conn. 
186,  it  is  held  that  the  owners  of  land  adjoining  a  navigable 
river,  have  an  exclusive  right  to  the  soil  between  hi^  and 
low-water  mark,  for  the  purpose  of  erecting  wharves  and 
stores ;  but  9  Conn.  88,  decides  that  such  owner  was  not 
entitled  to  sea-weed  which  grew  below  low-water  mark.    It 
is  there  said,  however,  that  on  navigable  waters,  "  the  ad- 
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joining  proprietors  have  the  right  of  the  shore,  subject  to 
the  paramount  right  of  the  public.  On  the  death  of  the 
owner  to  high*  water  mark,  his  estate  on  the 'shore  and  erec* 
tions  upon  it,  descend  to  his  heirs."  And  in  7  Conn.  203, 
it  is  said  that^  "  the  right  of  individuals  to  the  use  of  the  soil 
of  the  shore,  subject  to  the  paramount  rights  of  the  public, 
80  far  as  my  information  extends,  has  never  until  now  been 
disputed."  The  same  doctrine  is  held  in  Nichols  v.  Leuns^ 
15  Conn.  143,  2  McLean,  382.  In  Bowman  v.  Walihen^  2 
McLean,  382,  it  is  said  that,  "  the  common  law  doctrine  can 
have  no  applicability  to  this  country,  where  the  fact  of  navi- 
gableness does,  in  no  respect,  depend  upon  the  ebb  and  flow 
of  the  tide ;"  and  that,  "  the  riparian  right  on  the  Ohio  ex- 
tends to  the  water,  and  no  supervening  right  can  be  main* 
tained  or  exercised  over  any  part  of  this  space,  without  the 
consent  of  the  proprietor."  This  case  was  affirmed  by  the 
United  States  Supreme  Court,  in  1843. 

Even  if  the  Mississippi  is  navigable,  the  ownership  of  the 
floil  to  low-water  mark,  is  in  the  proprietor  of  the  adjoining 
bank,  at  least  as  against  trespassers.  2  Smithes  Leading 
Cases,  193 ;  citing  Hart  v.  Hill,  1  Wharton,  124 ;  Ball  v. 
Slack,  2  lb.  508 ;  Freeling  v.  Powell,  1  Wheat.  528 ;  Holmes 
V.  Richards,  4  Call,  441 ;  Mead  v.  Hayes,  3  Eandolph,  83 ; 
Arnold  v.  Lundy,  1  Halstead,  11 ;  Asby  v.  li,  it  Co.,  5  Met* 
calf,  868 ;  Jones  v.  Jauncey,  8  Watts  &  Serg.  436 ;  Chapman 
V.  Kimball,  9  Conn.  88 ;  7  lb.  156 ;  3  Grattan,  655 ;  Ingram 
V.  Wilkinson,  4  Pickering,  268 ;  Bullock  v.  Wilson,  2  Porter, 
448 ;  4  Har.  Dig.  2938 ;  9  Wend.  571 ;  Blunddl  v.  CatteraV^ 
5  B.  &  Adol.  268 ;  S.  C,  7  Eng.  C.  L.  9.  We  wish  to  caU  the 
attention  of  the  court  to  another  significant  feet,  in  this  con- 
nection :  That  there  never  has  been  a  decision  made  in  the 
United  States,  by  which  the  riparian  owner  has  been  limited 
to  high- water  mark.  Some  hold  that  he  owns  to  the  centre 
of  the  stream;  some  that  he  owns  to  low- water  mark;  but 
none  that  he  only  goes  to  high- water  mark.  Low-water 
mark  is  the  boundary  universally  adopted  in  this  country, 
as  the  boundary  of  grants  upon  lakes.  Angell  on  Water 
Courses,  §  41.     Why  not  apply  same  rule  to  rivers  ? 
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8.  We  shall  endeavor  to  show  that  this  island  belongs  to 
the  plaintiff,  by  virtue  of  his  patent,  and  does  not  belong  to 
the  riparian  owner  on  the  main  shore.    The  leading  case  to 
support  the  doctrine  that  islands  in  the  Mississippi  belong  to  . 
the  riparian  owner,  is  the  case  of  Middkton  v.  Priichard,  3 
Scam.  510.    All  that  part  of  this  decision  relating  to  islands 
is  dicUij  as  the  question  before  the  court  did  not  relate  to 
islands.    The  decision  of  that  particular  case  is  right,  per* 
haps ;  the  dicta  of  the  court  on  the  ownership  of  islands,  are 
dtctOj  not  law.    We  ask  particular  attention  to  the  "dissent- 
ing opinion "  of  Justice  Wilson,  and  submit  to  this  court 
that  his  is  the  best  reasoned  opinion.    We  read  it  as  con- 
taining a  brief,  but  lucid,  review  of  the  mode  of  disposition 
of  the  public  lands  by  the  United  States.    If  the  riparian 
owner  (on  the  main  shore)  owns  Pelican  island,  he  owns  it 
not  80  much  by  his  patent,  as  in  spite  'of  his  patent.    His 
patent  only  calls  for  land  (a  certain  quantity)  on  the  main 
shore ;  that  is  what  he  buys,  and  that  is  what  he  gets.    But, 
say  the  gentlemen,  he  also  gets,  as  an  incident  to  his  grant, 
a  large  island  a  long  distance  from  the  shore.    See  the  ob- 
jections of  Justice  Wilson,  in  8  Scam.  510,  as  follows:  1. 
Want  of  authority  to  give  grants  so  extensive  an  operation ; 
2.  The  understanding  and  intention  of  the  parties  in  such 
*  cases ;  8.  The  constant  practice  of  the  United  States  in  sel- 
ling Aese  islands.    In  Child  v.  /Storr,  4  Hill,  882,  it  is  held 
that,  "  the  soil  of  a  river  does  not  follow  as  an  incident  or 
part  of  the  subject  matter,  usque  filum  ajwce."     "  Land  can- 
not be  incident  or  appurtenant  to  land.    The  conveyance  of 
one  acre  can  never  be  made  to  carry,  by  any  legal  construc- 
tion, another  acre,  by  way  of  incident  or  appurtenance  to 
the  first,"  &c.    This  case  was  an  appeal  fix>m  20  Wend.  149 
ei  seq.    And  in  16  Johns.  447,  it  is  said  that  it  is  absurd  to 
allow  the  fee  of  one  piece  of  land,  to  pass  as  appurtenant  to 
another  tract    Qrants  are  to  be  taken  most  favorable  to  the 
sovereign ;  but  in'private  grants,  they  are  to  be  taken  most 
strongly  against  the  grantor.    This  is  an  important  distinc- 
tion, and  which  will  go  &r  to  harmonize  many  conflicting 
decisionB  on  riparian  rights.    Middleton  v.  Pritchard,  8  Scam 


16  SUPBEMB  OOUBT  0ASES-1«)6. 

McManus  t.  CarmiohMl. 

522;  2  Black.  Com.  847;  2  Gill,  227;  6  Peters, 787.  Pab- 
lie  grants  are  to  be  strictly  construed,  and  nothing  passes  hj 
implication.  11  Peters,  420.  Jackson  v.  Lampire^  8  Petez% 
289 ;  BeaUy  v.  Knowles,  4  lb.  163  ;  Ba'iik  v.  BilHngs,  4  Iby 
614 ;  1  Walk.  Chan.  (Michigan)  169 ;  8  Kent  Com.  (7  ed.) 
482.  Grants  by  the  pnblic,  are  to  be  construed  against  tbd 
grantee.  Sir  William  Scott  has  vindicated  such  a  construo* 
tion  as  founded  in  wise  policy ;  for  such  grants  are  made  by 
a  trustee  for  the  public,  and  no  alienation  should  be  piO' 
Bumed  not  clearly  and  indisputably  expressed.  7  John&  8« 
The  government  is  never  presumed  to  grant  the  same  land 
twice.  6  Peters,  787.  In  view  of  the  acts  of  Congress  there 
is  an  implied  exception  of  the  bed  of  a  fresh  water  rivei  be* 
yond  low- water  mark,  in  all  grants  by  the  government*  2 
Porter  (Ala.),  486 ;  cited  in  8  Smedes  &  Marshall,  206. 

The  United  States  cannot  sell  a  foot  of  land  anywhere^ 
until  it  has  been  surveyed  and  ordered  into  the  market  fof 
sale  by  the  proper  authorities.  No  authorities  need  be  cited 
on  this  point.  Until  sold,  the  titie  is  in  the  United  States^ 
The  government  is  not  bound  to  survey  all  their  lands  At 
once.  They  may  survey  half  a  township,  and  leave  the  baJr 
ance,  or  they  may  survey  the  main  shore,  and  leave  all  thd 
islands  unsurveyed.  Suppose  Bock  island  or  Credit  island 
had  not  been  surveyed,  would  they  have  passed  to  the  ripar 
rian  proprietor?  Will  the  mere  omission  of  a  deputy  suiv 
veyor,  from  any  cause,  to  survey  an  island  when  he  surveys 
on  shore,  prejudice  the  United  States?  Does  his  neglect 
operate  to  deprive  the  United  Statea  of  all  islands  that  h» 
may,  by  accident  or  design,  omit  to  survey  ?  See  lette» 
from  commissioner  general  land  office,  and  act  of  Congress,^ 
1839,  making  special  appropriation  for  the  survey  of  unsur^ 
veyed  islands.  Our  positions,  in  short,  are  these :  1.  Thai 
the  common  law  test  of  navigability  or  navigableness,  does 
not  apply  to  the  Mississippi  river.  Bounnan  v.  AfoUh^^  i 
McLean,  882 ;  2  Devereux,  84 ;  20  Wend.  149 ;  2  Binney^ 
475 ;  1  Walk.  Chan.  168 ;  12  Howard,  454.  And  if  so^ 
then  policy,  convenience,  and  good  sense  dictate,  that  ripa- 
rian owners  should  own,  or  at  least  against  trespasseisi,  con* 
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trol,  down  to  low-water  mark.  "  On  firesh  water  rivers,  liigh- 
water  mark  should  never  be  the  boundary  between  either 
states  or  individuals."    13  Howard,  423. 

2.  That  the  Mississippi  is  a  navigable  stream.  See  U.  S. 
Laws,  57,  83,  140;  Law  of  1783;  and  so  declared  by  trea- 
ties ;  Constitutions  of  Illinois  and  Iowa,  and  Ordinance  of 
1787 ;  People  y.  City  /S.  Louis,  5  Gill,  368.  K  navigable, 
then  the  fact  that  it  is  so,  does  away,  abrogates,  abolishes 
the  common  law  (for  at  common  law  it  is  not  navigable) 
and  hence  the  common  law  rule  of  boundary  (extending  to 
the  middle  of  the  stream),  does  not  hold ;  and  the  question 
comes  up  for  settlement,  does  the  riparian  proprietor  go  to 
high-watermark?  or  low-water  mark?  or  to  the  centre  of 
the  current?  We  say  that  owners  of  banks  only  go  to  low- 
water  mark.  2  Porter,  448 ;  3  Black.  194 ;  4  Har.  Dig. 
2938 ;  4  Call,  441 ;  9  Wend.  571,  and  cases  before  cited. 
These  decisions  are  sustained  by  acts  of  Congress.  1  U.  S. 
Laws,  468,  §  9 ;  lb.  491,  §  6  i  lb.  140,  art.  4. 

8.  We  maintain  that,  if  it  is  not  navigable,  that  then  the 
island  in  question  does  not  belong  to  the  owner  of  the  shore : 
1.  Because  it  is  not  expressly  included  in  his  grant,  as  will 
appear  by  reference  to  the  patent  and  the  plat  of  the  survey, 
to  which  the  patent  in  express  terms  refers.  2.  Because  in 
grants  by  the  public,  nothing  passes  by  implication,  or  in- 
tendment, or  by  way  of  incident,  as  we  have  before  shown, 
and  as  has  been  repeatedly  held  by  the  Supreme  Court  of 
the  United  States. 

Suppose  that  riparian  owners,  in  &ct,  have  no  title  below 
high- water  mark ;  does  it  follow  that  a  trespasser  may  re- 
move the  shore  between  high  and  low- water  mark,  and  in- 
jure the  value  of  the  property,  and  expose  it  to  being  washed 
away  and  destroyed?  The  sand  in  this  case  was  taken  from 
the  upper  end  of  the  island,  where  most  needed  to  protect 
the  i^nd.  The  defendant  claims  that  he,  and  the  public  in 
common  with  him,  have  the  right  to  remove  from  and 
around  the  island,  everything  below  high- water  mark.  la 
it  not  the  inevitable  tendency,  if  not  the  inevitable  effect,  of 
this  asserted  right,  if  exercised,  to  destroy  the  island,  by  ex- 
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posing  it  to  action  of  the  water?  If  you  own  a  city  lot  in 
Muscatine,  or  Davenport,  fronting  on  the  river,  has  every- 
body, from  A.  to  Y.  inclusive,  and  "  the  rest  of  mankind," 
an  undoubted  legal  right  to  remove  sand,  or  gravel,  or  sink 
holes,  ad  libiiunij  nolens  volens,  up  to  high-water  mark,  &c., 
and  thereby  lessen  its  value,  expose  it  to  be  washed  away 
by  the  river,  and  to  overflow  ?  Such  would  appear  to  be 
the  doctrine  of  the  appellant  in  this  case,  extraordinary  and 
unreasonable  as  it  is  I  What  ifl  high- water  mark  ?  How 
difficult  to  detennine  in  any  individual  instance,  on  fresh 
water  streams. 

The  precise  principle  involved  in  this  case,  has  been  adju- 
dicated in  England.  See  Woolrych  Law  of  Waters,  §  12, 
from  which  we  quote  the  following :  *'  To  trespass,  the  de- 
fendant pleaded  that  the  close  was  the  sea  shore,  and  that  all 
of  the  subjects  of  the  king  had  a  right  to  enter  and  carry 
away  the  sea-weed  left  by  the  tide,  &c.  This  was  holden  to 
be  a  bad  plea,  there  being  no  common  law  right  of  that  na- 
ture." Siowe  V.  Howell^  1  Ale.  &  N.  848 ;  Angell  on  Tide 
Waters,  260 ;  Phillips  v.  Bhoades,  7  Metcalf,  822 ;  Fmans 
V.  Tumbullj  2  Johns.  822.  The  analogy  of  the  case  cited 
from  Woolrych  above,  and  the  one  under  review,  is  com- 
plete. Both  are  actions  of  trespass.  One  relates  to  sea- 
weed and  the  other  to  sand ;  both,  says  Kent,  in  2  Johnson, 
822,  are  marine  acquests.  In  the  one  case,  the  defendant 
denies  the  plaintiff's  title,  and  says  the  close  was  the  sea 
shore,  and  in  the  other,  the  same  denial  is  made.  In  the 
one  case,  the  defendant  pleads  that  "all  of  the  king's  subjects 
have  a  right  to  enter  and  carry  away  the  sea-weed  from  the 
sea  shore,  left  by  the  tide,"  &c.  In  this  case,  "the  defendant 
claims  to  have  no  title  to  said  island,  but  claims  that  all  per- 
sons have  the  right  to  take  sand  from  the  place  aforesaid, 
and  he  among  the  rest." 

The  case  of  Blundell  v.  Catierall,  5  Barn.  &  Aid.  208,  was 
trespass  for  breaking  and  entering  plaintiff's  close,  viz :  the 
sea  shore,  between  the  high  and  low- water  mark  of  the  river 
Mersey,  in  Great  Crosby,  being  an  arm  of  the  sea.  The  de- 
fendant pleaded :  1.  As  to  the  space  between  high  and  low- 
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water  mark,  a  custom  on  the  part  of  the  public  to  pass  on 
fi>ot  and  with  carriages.  2.  A  right  c^  bathing  in  the  sea 
for  all  the  public,  and  of  passing  and  repassing  the  shore  for 
fliat  purpose.  8.  A  right  of  bathing  and  passing  on  foot 
only.  The  court  gave  judgment  for  plaintiff.  Best,  Jus- 
tice, dissenting.  Holroyd,  J.,  says,  at  "  common  law  no 
person,  except  in  case  of  necessity,  has  a  right  to  come  within 
t/t  land,  or  ship  goods,  out  of  ports  where  the  shore  or  land 
adjoining  is  private  property,"  and  that  t>  do  so  is  a  tres* 
pass.  And  in  Naylor  v»  IngersoU,  7  Barr,  201,  it  is  said  that 
**In  England,  and  in  this  country,  the  space  between  high 
and  low-water  mark,  on  navigable  streams,  belongs  to  the 
«wner  of  the  adjacent  soil,"  citing  (haper  v.  Smithy  9  Serg. 
k  Bawle,  32 ;  Baldwin,  72.  The  case  in  7  Barr,  shows  that 
flie  Pennsylvania  doctrine  does  not  rest  on  statute.  The 
leading  case  of  Blundell  v.  OaUerall^  in  5  B.  &  Aid.  208,  is 
important  in  this  respect^  viz :  That  it  decided  that  the  right 
of  bathing  was  not  one  of  the  conmion  law  rights,  which  the 
public  has  in  the  sea,  and  it  defines  those  rights,  but  among 
its  enumeration,  does  not  apyear  the  right  to  ^ake  sand,  sea- 
weed or  gravel. 

The  case  in  1  McCord  (S.  Q),  867,  is  important  for  us.  It 
lays  down  this  rule:  "  The  public  may  use  the  water  for  the 
purpose  of  navigation ;  but  that  does  not  impair  the  right  of 
the  individual  to  the  soil,  and  the  use  of  the  water,  as  far  as 
is  conristent  with  the  right  of  the  public"  This  is  precisely 
the  doctrine  for  which  the  appellee  contends  in  this  case. 
If  the  plaintiff  cannot  recover  in  this  action,  it  must  be  be- 
cause he  has  no  control  beyond  high-water  mark,  and  this, 
then,  will  be  the  case  with  every  riparian  proprietor.  How,  * 
then,  do  you  get  the  power  to  erect  wharves,  &c.,  down  to 
low-water  mark  ?  In  13  Howard,  417,  it  is  said :  "  We  must 
teject  the  attempt  to  trace  the  line  by  either  ordinary  low 
water  or  low  water.  These  terms  are  only  predicable  of 
those  parts  of  rivers  within  the  iebb  and  flow  of  the  tides,  to 
distinguish  water  at  spring  or  neap  tides."  In  13  Howard, 
417,  this  language  is  used:  "Such  a  difference  is  uniform 
twioe  within  every  month  of  the  year,  and  because  it  is  so, 
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it  is  termed  ordinary."  "In  that  part  of  a  river  where  there 
is  no  ebb  and  flow,  the  changes  in  the  currents  are  irregular,, 
and  occasional,  without  fixed  qtiantitj  or  time  of  recurrence^ 
except  with  the  wet  and  dry  seasons  of  the  year.  And 
again,  in  13  Howard,  423 :  *'  The  term  high  water,  when 
applied  to  the  sea,  where  the  tide  ebbs  and  flows,  has  a  defi* 
nite  meaning.  The  line  is  marked  by  the  periodical  flow  of 
the  tide,  excluding  the  advance  of  waters  above  this  line  in 
the  one  case,  by  winds  and  storms,  and  in  the  other  (rivers)^ 
by  freshets  or  flood."  "  But  in  respect  to  fresh  water  rivers, 
the  term  is  altogether  indefinite,  and  the  line  marked  is  un- 
certain. It  has  no  fixed  meaning  in  the  sense  of  high-water 
mark,  when  applied  to  a  river  where  the  tide  ebbs  and  flows^ 
and  should  never  be  adopted  as  a  boundary  in  the  case  of 
fresh  water  rivers,  by  intendment  or  construction,  whether 
between  states  or  individuals,"  and  then  Justice  Nelson 
proceeds  to  lay  down  the  true  boundary  line,  in  case  of  fresh 
water  rivers.  The  case  of  Wilson  v.  Forbes^  2  Dev.  Law 
Cases,  34,  repudiates  the  common  law  test  of  navigability ; 
and  says  the  *'  margin  of  the  water  is  the  boundary  of  the 
grant  at  low-water  mark."  This  was  the  case  of  a  grant  of 
land  upon  Trent  riven 

As  to  the  exclusive  right  of  the  owner  to  the  sea-weed  of 
the  shore,  down  to  low-water  mark,  see  Angell  on  Tide  Wa- 
ters, 260;  Chipman  v.  Kimball^  9  Conn.  88;  Emans  v» 
TumbuUj  2  Johns.  818 ;  Moore  v.  Oriffinj  9  Shepley  (Me.) 
850 ;  Phillips  v.  Rhxxies,  7  Metcalf,  322 ;  7  Conn.  186,  and 
cases  cited ;  16  lb.  137.  At  common  law,  the  public  have 
no  right  of  towing  on  navigable  rivers.  This  was  expressly 
■  80  decided  by  Lord  Kenyon  in  Ball  v.  Herbert,  8  T.  E.  253. 
Angell  on  Tide  Waters,  177.  At  conmion  law,  the  public 
have  no  right  of  lading  and  unlading,  on  the  banks  (njpa), 
of  a  navigable  river.  Angell  on  Tide  Waters,  178.  This 
was  aflBrmed  in  the  leading  cases  of  JBlundell  v.  Calierall^  5 
B.  &  Aid.  91.  "  The  ripa  (banks)  of  a  navigable  river,  are 
not  publiciijuris.^^  See  also  same  doctrine  in  Ball  v.  Slack,  2 
Wharton,  530, 639.  If  the  law  thus  protects  private  rights  in 
this  emphatic  manner,  how  can  it  be  contended  that  the  pub- 
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lie  haye  the  right  to  take  sand  in  front  of  a  man's  grant 
Judge  Grant  attempts  to  evade  the  force  erf  the  case  in  refer- 
ence to  sea-weed,  in  2  John.  822,  by  saying  that  there  was 
something  peculiar  in  that  case.  This  is  not  so.  C.  J. 
EIent  expressly  says  that  the  plaintiff  is  entitled  **to  recover 
according  to  the  rule  of  the  common  law,"  in  such  cases. 
Angell  on  Tide  Waters,  260,  recognizes  the  exclusive  right 
of  the  owner  of  land  to  the  sea- weed,  at  common  law,  and 
the  note  in  reference  to  Lord  Hale,  read  by  the  gentleman, 
IS  not  the  doctrine  of  the  text.  No  case  contra  can  be  found, 
«nd  Chancellor  Kent  says,  that  sea-weed  is  a  marine  incre- 
ment.   Is  not  sand  the  same? 

The  case  of  Morgan  v.  Eeading^  8  Smedes  k  Marsh.  866, 
and  the  case  of  Middleton  v.  Pritchard,  3  Scam.  510,  are  the 
only  cases,  to  our  knowledge,  in  which  the  common  law  has 
been  held  to  apply  to  the  Mississippi  river.  The  case  in  3 
Sm.  &  Marsh,  was  brought  by  the  riparian  owner,  for  use 
and  occupation  of  his  land  on  the  Mississippi  river,  between 
high  and  low-water  mark,  by.  the  defendant.  The  defence 
set  up  was  that  the  plaintiff  only  owned  to  high-water  mark. 
The  court  decided  the  defence  not  a  good  one,  and  tlie  plain- 
tiff recovered.  The  only  point  before  the  court  was,  whether 
the  plaintiff  could  recover  for  the  use  of  land  by  the  defend- 
anti  between  high  and  low-water  mark,  and  the  <K)urt  de- 
cided this,  the  only  question  before  it,  correctly.  But  the 
court,  traveled  outside  of  the  case,  and  seemed  to  intimate 
that  the  common  law  obtained,  and  the  plaintiff  owned  ad 
JUum  aquce.  All  this  is  mere  ohUer  dicta^  not  being  before  the 
court  Judge  Shabkey,  in  his  opinion,  says,  that  Pennsyl- 
vania is  the  only  state  which  had  not  adopted  the  common 
law,  when,  in  fact,  the  common  law  had  been  repudiated  in 
ihe  states  all  around  Iiim.  It  was  expressly  repudiated  in 
Alabama,  2  Porter,  486;  in  Tennessee,  6  Tenn.  858;  in 
Nortb  Carolina,  2  Dev.  (Law)  80,  aflirmed  in  8  IredeU,  285; 
South  Carolina,  1  McCord,  680 ;  besides  other  states,  as  cited 
in  our  brief  before.  At  the  conclusion  of  the  opinion.  Judge 
SHABKE7  seems  to  waver  in  his  opinion,  but  says  the  plain- 
Hff  is  entitled  to  recover,  because  he  certainly  owns  to  low- 
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water  mark.    Undei  the  circumstances,  we  submit  that  the 
dicta  in  this  opinion,  are  not  entitled  to  much  weight 

BECAPrrULATlON'. 

We  briefly  recapitulate  our  positions  as  follows: 

1.  That  this  is  the  first  time  in  the  judicial  history  of  the 
country,  in  which  the  right  of  the  United  States  to  survey 
and  sell  islands  in  navigable  rivers,  after  the  survey  and 
sale  of  the  main  land,  has  been  disputed  and  denied.  Yet 
such  has  been  the  almost  constant  practice  of  the  govern- 
ment. The  records  of  the  land  office  will  show,  that  the 
United  States  have  always  claimed  and  exercised  this  right^ 
and  that  in  its  surveys,  islands  in  such  rivers  have,  as  often 
as  otherwise,  been  left  unsurveyed  at  the  time  of  the  sur- 
veys on  the  shore.  WQl  the  mere  omission  or  neglect  of  a 
deputy  surveyor  to  survey  an  island,  prejudice  the  govern- 
ment? 

2.  That  there  never  has  been  a  decision  made  in  the 
United  States,  limiting  the  riparian  owner  along  our  large 
rivers  to  high-water  mark.  The  majority  of  cases  hold  that 
he  goes  to  low-water  mark,  and  some  to  the  centre  thread  of 
the  current ;  but  none,  that  he  only  extends  to  high-water 
mark. 

8.  That  for  the  reason  given  by  Sir  William  Scoit,  pub- 
lic grants  are  to  be  taken  most  strongly  against  the  grantee, 
and  "  nothing  is  to  be  presumed  not  clearly  and  indisputa- 
bly expressed."  It  is  not  to  be  presumed,  then  (especiallj 
in  the  &ce  of  the  constant  practice  of  the  government  to  the 
contrary),  that  because  Pelican  island  was  not  surveyed 
when  the  main  land  was,  that  the  government  intended  that 
it  should  belong  to  the  riparian  owner,  who  never  intended 
to  buy  it,  who  does  not  now  claim  it,  and  who  never  paid 
for  it.  The  island  does  not  belong  to  the  owner  of  the  main 
shore,  because  it  is  not  included  in  his  patents  He  does  not 
own  it  by  implication,  for  in  public  grants,  nothing  passes 
by  implication  or  intendment.  In  2  Porter,  436,  this  point 
was  expressly  decided — ^that  the  United  States  did  not  grant 
below  low-water  mark« 
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4.  The  United  States  have  a  perfect  right  to  sell  the 
islands  in  navigable  streams,  but  not  so  as  to  interfere  with 
tiie  easement  of  the  public  for  purposes  of  navigation.  Such 
has  been  the  uniform  practice  of  the  United  States ;  and 
they  have  as  much  right  to  sell  Pelican  island  as  thej  had 
to  sell  Credit  island,  or  any  other.  At  common  law,  islands 
in  the  sea,  prima  fack^  belonged  to  the  king,  but  "  might  be- 
come vested  in  the  subject  by  prescription  or  grant  Hale's 
Dt  Jure  Maris^  c.  4,  5.  This  was  fully  settled  in  Sir  Henry 
CoTisiahys  Case,  6  C9ke,  105,  b ;  Woolrych  on  Waters,  49. 

5.  That  the  alluvion  of  banks  and  islands  belong  to  the 
owner  of  the  adjoining  land.  The  government  sets  up  no 
claim  to  such  alluvial  formations,  and  could  not  sustain  it,  if 
they  did.  2  Public  L.  0.  &  Instruct  768 ;  Letter  Com'r  G.  L. 
0.  to  Hon.  J.  B.  Weller,  31st  March,  1840.. 

6.  That  the  common  law  as  to  the  navigability  of  waters, 
does  not  apply  to  such  rivers  as  the  Mississippi.  Then  the 
common  law  does  not  determine  the  extent  and  effect  of  a 
grant  of  land  upon  this  river.  We  cannot  say  that  by  the 
oommon  law  such  owner  goes  to  the  centre,  or  by  that  law 
he  is  limited  to  high- water  mark,  because  the  common  law, 
not  being  applicable,  has  nothing  to  do  with  the  matter. 

7.  That  if  the  Mississippi  be  decided  navigable,  and  the 
oommon  law  effect  of  grants  upon  navigable  waters  applies 
to  it,  yet  the  ownership  of  the  soil,  or,  at  least,  as  against 
trespassers,  who,  like  the  defendant,  disclaim  all  right,  the 
oontrol  of  the  soil,  down  to  low- water  mark,  is  in  the  propri- 
etor of  the  adjoining  bank.  Woolrych  on  Waters,  38,  and 
the  action  of  trespass  to  sea  shore,  which  is  decisive  of  this 
point  2  Smith's  Leading  Cases,  193,  and  Hart  v.  Hill^  1 
Wharton,  124,  which  expressly  decides  this  point  as  "  to 
sand  and  gravel ;"  also  2  McLean,  382,  which  is  conclusive 
on  this  point  of  itself.  Justice  McLean  expressly  recog* 
nizes  the  right  of  riparian  owners  on  the  Ohio,  below  high- 
water  mark. 

8.  That  high-water  mark  should  never  be  adopted  as  a 
boundary  in  the  case  of  fresh  water  rivers,  by  intendment  or 
coDstruction,  whether  between  states  or  individuals.    18 
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Howard,  423.    The  defendant  in  this  case,  asks  the  court  to 
put  this  construction  upon  grants  by  the  United  States. 

9.  That  grants  by  the  government,  on  such  rivers  as  the 
Mississippi,  carry  the  grantor  to  low-water  mark,  subject 
only  to  the  public  easement  of  navigation.  This  rule  at 
once  preserves  the  value  of  river  fronts,  and  the  rights  of 
riparian  owners,  and  preserves  all  the  rights  of  the  public  in 
the  common  highways  of  our  great  rivers. 

10.  That  the  defendant  in  this  case,  being  a  trespasser, 
and  expressly  disclaiming  all  right  or  title,  ought  not  to  be 
permitted  to  do  acts,  the  direct  and  only  effect  of  which  are 
to  injure  and  destroy  the  land  and  property  of  another,  and 
that,  too,  irreparably,  and  with  impunity. 

11.  That  under  the  acts  of  Congress  of  11th  February, 
1805,  and  others,  navigable  water  courses  are  the  natu- 
ral and  actual  boundary  lines  of  grants  upon  such  water 
courses,  and  when  so  platted  and  returned,  they  are  to  be 
considered  the  true  boundaries,  &c.,  and  that  in  navigable 
streams,  the  title  to  the  bed  (not  the  banks)  remains  in  the 
United  States.  See  1  Statutes  at  Large,  268,  §  9,  and  other 
acts  with  same  provisions. 

Preliminary  to  noticing  the  two  main  propositions,  which 
the  counsel  for  the  appellant  endeavored  to  maintain,  we  de- 
sire to  advert  to  the  extraordinary  position  which  he  assumed 
in  the  outset  of  his  argument.  We  state  it  in  his  own  lan- 
guage, thus :  "  The  ebb  and  flow  of  the  tide  does  not  consti- 
tute the  difference  at  common  law  between  a  navigable  river 
and  one  not  navigable."  This  is  a  bold,  and,  to  us,  a  novel 
position,  and  one  which,  with  all  due  deference,  we  do  not 
think  he  maintained.  In  support  of  it,  he  cited  Woolrych 
on  Waters,  40,  and  Lord  Mansfield  in  Cowper,  87.  But 
see  Woolrych,  62,  where  he  recognizes  the  distinction  that 
ihe  tide  is  the  test  of  navigability.  The  most  singular  cir- 
cumstance about  the  matter  is,  that  Mr.  Woolrych  does  not 
appear  to  be  conscious  of  innovating  upon,  or  overthrowing, 
the  common  law,  and  he  did  not  intend  to  lay  down  any 
such  doctrine  as  the  counsel  supposes.  See  also,  Woolrych, 
citing  Lord  Maksfield,  in  the  case  of  Bex  v.  SmiOi^  2  Doug. 
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441,  where  his  lordship  holds  to  the  doctrine  as  generally 
laid  down.  There  can  be  no  question,  that  the  settled  rule 
of  the  conunon  law  as  to  navigability  of  streams,  depends  on 
the  ebb  and  flow  of  the  tides.  Davies,  152 ;  4  Burrows, 
2162 ;  12  Mad.  510.  The  mosjt  that  the  counsel  succeeded 
in  doing,  was  to  establish  that  this,  like  all  other  general 
roles,  was  subject  to  some  exceptions ;  and  as  we  do  not  care 
much  about  the  question  in  this  case,  we  will  leave  the  coun- 
sel to  settle  it  with  Mr.  Angell  in  his  work  on  Tide  "Waters, 
75,  76 ;  Judge  Henderson  (N.  C),  in  2  Dev.  84 ;  C.  J.  . 
Taney,  in  12  Howard,  457 ;  Chancellor  Kent,  in  8  Cow. 
(7  ed.)  519 ;  C.  J.  Tilghman,  in  2  Binney,  476 ;  and  Chan- 
cellor Walworth,  in  17  Wend.  571. 

Judge  Grant's  first  position  was,  that  the  Mississippi 
river  is  a  navigable  stream,  and  as  a  corollary,  that  the  plain- 
tiff in  this  suit  only  owns  to  high-water  mark.  How  did 
the  gentleman  establish  that  the  Mississippi  river  is  a  navi- 
gable stream  ?  By  citing  certain  authorities  to  show  that 
the  common  law  is  not  applicable  to  it,  and  all  of  which  we 
think  contain  good  law.  If  the  common  law  applies  to  the 
Mississippi,  not  being  a  tidal  river,  it  is  not  navigable.  If, 
as  he  contended,  this  river  is  navigable,  then  it  is  so  in  spite 
of  the  common  law;  or,  more  correctly  speaking,  it  is  navi- 
gable, because  the  common  law,  not  having  any  applicability  . 
lo  this  river,  has  nothing  to  do— I  repeat  it,  the  common 
law  has  nothing  to  do — with  the  question  as  to  whether  it  is 
navigable  or  not  navigable.  Our  brother  Grant's  author- 
ities show  this  most  conclusively,  and  we  are  much  obliged 
to  him  for  his  kindness  in  introducing  them.  He  will  per- 
mit us  to  thank  him  for  having  made  out  for  us,  on  this 
point,  a  strpnger  argument  than  wo  could  have  made  for  our- 
selves. Now  let  us  point  out  the  fallacy  of  his  proposition 
and  reasoning.  It  is  conceded  that  the  common  law  has 
nothing  to  do  with  the  matter.  Why  does  he  say  that  the 
plaintiflF in  this  case  only  owns  to  high-water  mark?  Be- 
cause, he  says,  the  owners  along  navigable  waters  only  go  to 
high- water  mark.  Where  is  the  proof  of  this  ?  Where  is 
his  authority  for  this?    Why,  he  refers,  to  establish  this, 
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the  proof  of  his  oorrollarj,  to  the  same  common  law  whicl^ 
he  and  his  authorities  repudiate,  and  say  is  not  applicable  to 
the  Mississippi  river.  If  the  common  law  is  not  applicable, 
to  the  river,  then  none  of  the  effects  or  consequences  of  the. 
common  law  apply  to  it ;  one  of  these  eflfects  and  conse- 
quences being,  it  is  contended,  to  limit  the  riparian  owner 
to  high-water  mark.  The  &llacy,  then,  of  his  argument,  is 
simply  this,  and  it  is  so  obvious,  that  "  he  who  runs  may 
read"  it.  In  establishing  his  main  proposition,  that  the 
river  is  navigable,  he  ignores  the  common  law — says  it  is 
not  applicable  to  this  river — ^that  it  has  nothing  to  do  with 
the  matter,  &c;  and  yet,  when  he  comes  to  consider  tiie 
corollary  of  his  proposition,  the  same  common  law,  which 
but  a  moment  before  he  ignored  and  declared  not  applicable, 
is  summoned  into  requisition  to  support  the  corollary,  viz : 
that  the  riparian  owner  is  limited  to  high-water  mark.  It  is 
inconsistent  to  say  that  the  common  law  has  nothing  to  do 
with  the  Mississippi,  and  at  the  same  time  say  that  the  ripa* 
rian  owner  along  that  river,  only  goes  to  high- water  mark, 
because  the  common  law  says  he  owns  no  further. 

Woodward,  J.(1) — ^This  is  the  first  case  which  has  arisen 
in  the  territory,  or  state,  of  Iowa,  raising  the  question  of 
riparian  rights  on  the  Mississippi  river;  and  the  question 
whether  that  river  is  a  navigable  stream,  in  the  broad  sense, 
or  only  in  a  limited  one ;  and  whether  its  shores  or  bed,  or 
both,  belong  to  individuals,  or  to  the  public?  The  cause 
might  be  disposed  of  briefly,  but  it  calls  for  a  somewhat 
&ee  and  full  examination,  on  account  of  its  interest  and  im* 
portance ;  on  account  of  the  fullness  with  which  it  has  been 
presented  by  counsel,  arraying  the  authorities  from  all  the 
states  upon  all  sides  of  the  questions  involved ;  and  on  ac- 
count of  the  state  of  the  authorities;  in  which  much  ha^ 
been  erroneously  taken  for  granted — a  bearing  given  to  pre- 


(1)  BTOGKT(»r»  J.,  Dot  having  heard  the  argument,  took  no  part  in  the  decision 
ofthiscaaiie. 
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vioufllj  decided  cases,  which  they  would  not  warrant — am^ 
unsupported  inferences  drawn  from  feir  decisions. 

We  are  of  the  opinion  that  the  plaintiff  cannot  maintain 
his  action.  And  in  expressing  our  views,  we  will  consider 
the  following  three  propositions :  First.  Although  the  ebb 
and  flow  of  the  tide  was^  at  common  law,  the  most  usual 
test  of  navigability,  yet  it  was  not  necessarily  the  oqly  one. 
Second.  However  the  truth  may  be  upon  the  above  propo- 
sition, that  test  is  not  applicable  to  the  Mississippi  rivers 
Third.  The  common  law  consequences  of  navigability,  air 
tach  to  the  legal  navigability  of  the  Mississippi. 

First.  Although  the  ebb  and  flow  of  the  tide  was,  at  ocmse?  / 
men  law,  the  most  usual  test  of  navigability^  yet  it  was  not 
necessarily  the  only  one.    The  term  navigable  embraces 
within  itself,  not  merely  the  idea  that  the  waters  could  be 
navigated  in  fact,  but  also  the  idea  of  publicity,  so  that  say-* 
ing  waters  were  public,  was  equivalent,  in  legal  sense,  to 
saying  they  were  navigable.    Yet  the  navigability  in  feet, 
was  the  leading  idea,  and  was  the  ground  of  their  publicity. 
But  on  the  other  hand,  there  are  in  England  and  in  this 
coimtry,  many  arms  of  the  sea,  which,  though  not  navigable 
in  fact,  are  so  legally.    It  is  worthy  of  attenticHi,  that  the 
ebb  and  flow  of  the  tide  does  not,  in  reality,  make  the  w&^ 
ters  navigable,  nor  has  it,  in  the  essence  of  the  thing,  any- 
thing to  do  with  it    The  fact  that  certain  rivers  were  accesi  . 
sible,  and  could  be  navigated  by  vessels  of  considerable  bur-  j 
den,  always  constituted  the  substance  of  the  thing.    But,  aa  | 
in  England,  the  tide  waters^  particularly  the  seas,  were  by 
fer  the  most  important ;  and  as  all  of  .the  rivers  of  that  coun- ; 
try,  navigable  in  feet,  were  affected  to  a  greater  or  less  ex- 
tent, by  the  tide ;  and  as  the  high  and  important  admiralty  i 
jurisdiction  was  always  governed  by  this  criterion,  the  ebb ', 
and  flow  of  the  tide  became  the  usual  test    The  nature  ojf 
the  admiralty,  relating  as  it  did,  to  the  high  seas,  where  the 
king's  authoritjf  had  sole  sway,  and  to  the  arms  of  the  sea^ 
gave  prominence  to  the  tidal  ebb  and  flow,  in  legal  thought 
But  there  is  nothing  in  nature,  or  reason,  to  constitute  this 
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'the  only  criterion.    Blanchard  v.  Porter^  11  O.  143 ^  12 
How.  454. 

/  In  the  treatise  on  the  law  of  waters,  by  Woolrych,  40 
(margin),  he  divides  rivers  into  public  and  private.  He 
.  says :  "  A  public  navigable  river  frequently  owes  its  title  to 
;  be  considered  as  such,  from  time  immemorial ;  by  reason  of 
,  its  having  been  an  ancient  stream ;  but  very  many  acts  of 
Parliament  have  been  passed,  to  constitute  those  navigable 
jrivers,  which  were  not  so  before.  Waters  flowing  inland, 
where  the  public  have  been  used  to  exercise  a  free  right  of 
passage,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  or  by  virtue  of  legislative  enactments,  are  public 
navigable  rivers.  This  is  the  most  unfailing  test  to  apply, 
in  order  to  ascertain  a  common  right;  others  have  been  at- 
tempted, and  frequently  without  success.*'  Thus  he  nega- 
tives the  idea  that  none  are  navigable  but  where  the  tide 
flows.  And  then  he  proceeds  to  show,  that  all  waters  are 
not  navigable  (in  the  legal  sense)  where  the  tide  does  flow^ 
and  he  cites  the  case  of  The  Mayor  of  Lynn  v.  Turner,  Oowp. 
86,  in  which  it  was  contended,  that  a  river  which  flows  and 
reflows,  and  is  an  arm  of  the  sea,  is,  prima  facie,  common  to 
all ;  and  therefore  "  it  was  urged  that  an  action  on  the  case 
could  not  be  sustained  against  the  corporation  of  Lynn,  for 
the  non-repair  of  a  certain  creek,  because  the  tide  of  the  sea 
had  been  accustomed  to  flow  and  reflow  therein;  conse* 
quently,  it  was  said,  this  non-feasance  was  punishable  by  in- 
dictment only,  because  the  water  must  be  deemed  public. 
But  this  argument  was  treated  by  the  court  as  a  fallacy ;  for 
they  denied  that  the  flowing  or  reflowing  of  the  tide  consti- 
tuted a  navigable  stream ;  there  being  many  places  where 
the  tide  flows,  which  are  not  navigable ;  and  the  place  in 
question  might  be  a  creek  in  the  private  estate  of  the  cor- 
poration." The  language  of  Lord  Mansfibld,  in  that  case, 
is  emphatic:  ''How  does  it  appear  that  this  is  a  navigable 
river  ?  The  flowing  and  reflowing  of  the  tideidoes  not  make 
it  so." 

In  Miles  v.  Base,  5  Taunt  706,  Gibbs,  C.  J.,  says  that  the 
flowing  of  the  tide,  though  not  absolutely  inconsistent  with 
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a  right  of  private  property  in  a  creek,  is  strong  prima  facie 
evidence  of  its  being  a  public  navigable  river ;  and  Heath, 
J.,  expresses  the  same  opinion.    And  in  Bex  v.  Mbntagius,  4 
B.  &  C,  598,  in  1825,  Batlet,  J.,  says:  "The  strength  of 
this  jprtmayacte  evidence  must  depend  upon  the  situation 
and  nature  of  the  channel.    If  it  is  a  broad  and  deep  chan- ' 
nel,  calculated  for  the  purposes  of  commerce,  it  would  be 
natural  to  conclude  that  it  has  been  a  public  navigation ; 
but  if  it  is  a  petty  stream,  navigable  only  at  certain  periods 
of  the  tide,  and  then  only  for  a  very  short  time,  and  by  very 
small  boats,  it  is  difficult  to  suppose  that  it  ever  has  been  a 
public  navigable  channel."    And  Holroyd  and  Littlk- 
DALE,  Justices,  concur :  10  E.  C.  L.  414.    And  Woolrych, 
again,  makes  the  foUowing  conclusion :  "  The  circumstance, 
therefore,  of  the  flow  and  reflow  of  the  tide,  is  one  of  the' 
strongest  in  support  of  a  public  right ;  but  so  &r  from  bein^ 
conclusive,  we  have  mentioned  a  case  in  which  such  a  test 
has  been  found  to  be  fallible.    Public  user,  for  the  purposes 
of  commerce,  is,  consequently,  the  most  convincing  evidence' 
of  the  existence  of  a  navigable  river,"  &c.    It  seems  clear,  ^ 
then,  that  even  taking  the  doctrine  of  the  English  books,  I 
whilst  the  flow  of  th^  tide  became,  and  was  spoken  of  as  the  l  / 
usual  test,  yet  it  was  not  this  which  constituted  a  stream  I  ^ 
navigable,  nor  was  it  the  only  test ;  and  that  sometimes  even  * 
this  &iled.    See  Hale's  De  Jure  Maris^  in  6  Cow.  539. 

The  soil  under  navigable  streams  belonged  to  the  king,  as 
parens  pairicBj  for  the  same  reason  that  the  waters  did ;  Ijiat 
is,  as  a  trust  for  the  public  use  and  benefit,  although  he 
might. grant  private  rights  in  either  the  soil  or  the  waters. 
This  right,  however,  has  not  existed  since  Magna  Charta* 
Woolrych,  chap.  1  and  2 :  Angell  on  Tide  Waters,  19,  67 ; 
Hale,  De  Jure  Afarisy  in  6  Cowen,  539 ;  Chapman  v.  KimbaU^ 
9  Conn.  38,  citing  Harg.  Law  Tracts,  12, 13, 17,  32 ;  Consta- 
ble's Cases,  5  Eep.  107 ;  Ball  y.  Herbert^  3  T.  E.  268 ;  Com. 
Dig.  tit.  Navigation  A.  B. ;  The  King  y.  Smithy  Doug.  441. 
These  authorities  are  cited  by  the  court  in  9  Conn,  to  sup* 
port  the  proposition,  that  riparian  proprietors,  bounded  on  a 
navigable  river,  own  the  soil  respectively  to  high-water 
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mark,  and  no  ftcrtlien  The  plaintiff  does  not  controvert  this 
proposition.  He  does  not  claim  that  the  common  law  rule 
applies  to  this  river.  On  the  contrary,  he  claims  it  does  not 
And  it  is  necessary  for  him  to  thus  hold,  for  if  that  rule  is 
applied,  it  carries  the  riparian  proprietor,  Cook,  usque  filum 
aquce;  and  this  would  take  the  plaintiff's  whole  island  from 
him.  The  question  of  the  applicability  of  that  rule,  how* 
ever,  lies  in  our  path,  and  must  be  determined.  It  is  the 
main  question  in  the  case»  But  we  cannot  take  the  law 
upon  the  plaintiff's  admission,  and  therefore  must  examine  it. 

Second.  However  the  truth  may  be  upon  the  first  propo* 
sition,  the  flow  and  feflow  of  the  tide  is  not  applicabFe  to  the 
Mississippi,  as  a  test  of  its  navigability.  And  third :  The 
eommon  law  consequences  of  navigability,  attach  to  the 
legal  navigability  of  the  Mississippi  river.  The  arguments 
and  authorities  upon  these  two  propositions,  being  in  a  great 
measure  identical,  they  must  be  considered  together. 

The  thought  has  been  before  suggested,  that  as  a  real  and 
virtual  test,  the  tide  is  a  merely  arbitrary  one,  and  is  not 
supported  by  reason;  since  many  waters  where  the  tide 
flows  are  not  in  fact  navigable,  and  many  where  it  does  not 
flow,  Eire  sa  It  is  navigability  in  fact^  which  forms  the  foun- 
dation for  navigability  in  law ;  and  from  the  fact  follows  the 
appropriation  to  public  use,  and  hence  its  publicity  and 
legal  navigability.  It  is  true,  that  this  legality  attaches  to 
some  waters  which  do  not  possess  the  requisite  quality  in 
feet,  but  this  arises  from  their  relation  to^the  high  seas,  and 
to  admiralty,  and  from  the  difficulty  of  making  an  hundred 
exceptions.  It  is  impossible  to  bring  the  mind  to  an  ap- 
proval, when  we  attempt  to  apply  to  the  rivers  of  this  coun- 
try, stretching  up  to  three  thousand  miles  of  extent — flow- 
ing through  or  between  numerous  independent  states — and 
bearing  a  commerce  which  competes  with  that  of  the  oceans 
— ^a  test  which  might  be  applicable  to  an  island  not  so  large 
as  some  two  of  out  states ;  and  to  streams  whose  utmost 
length  was  less  than  three  hundred  mUes,  and  whose  outlet 
and  fountain,  at  the  same  time,  could  be  within  the  same 
state  jurisdiction.     In  England,  or  in  Great  Britain,  the 
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chief  rivers  are  the  Severn,  Thames,  Kent,  Humber,  and 
Mersey;  the  latter  of  which  is  about  fifty,  and  the  first 
about  three  hundred  miles  in  length,  and  of  this  (the  Sev-; 
em)  about  one  hundred  miles  consists  of  the  Bristol  channel.! 
The  world  renowned  Thames,  has  the  diminutive  proportions , 
of  two  hundred  miles.  And  of  even  thiese  lengths,  not  the  j 
whole  is  navigable.  Thus,  it  will  be  seen,  that  these  chief, 
rivers  of  good  old  England,  range  in  extent  with  our  Con- ; 
necticut,  Merrimac,  Hudson,  Allegany,  Monongahela,  Cedar, ! 
Iowa,  and  Des-Moines,  and  bear  a  proportion  of  one  to' 
twenty,  when  compared  with  the  greater  rivers  of  this  con- , 
tinent. 

One  of  the  counsel  says  he  called  in  vain,  in  another 
cause,  to  learn  whether  the  common  law  prevails  here,  and 
how  it  came.  We  will  not  discuss  this  question ;  but  it  is 
presumed  that  some  system  of  law  has  place  here,  outside  of 
the  statutes,  for  they  assume  it.  There  are  but  two  civilized 
systems,  the  civil  and  the  common  law.  If  the  civil  rules, 
then  are  these  streams  navigable  and  public,  without  further 
discussion.  And  if  we,  like  the  people  of  these  states,  gen- 
erally, have  brought  the  common  law  with  us ;  then,  too, 
we,  like  them,  have  brought  such  parts  of  it  as  are  adapted 
to  our  institutions  and  circumstances ;  and  we  ask  with  con- 
fidence, whether  the  rules  and  tests  which  are  applicable 
enough  to  the  rivulets  of  Englanfl,  shall  be  taken  to  measure 
those  waters,  whose  flow  is  through  the  climates  and  zones 
of  the  earth? 

The  real  test  of  navigability  here,  is  ascertained  by  use,  or  | 
by  public  act  or  declaration.  We  will  inquire  what  these  ' 
have  been  in  the  case  of  the  Mississippi  river.  By  the  Span- 
ish treaty  of  1795,  this  river  was  to  remain  free  to  the  sub- 
jects and  citizens  of  the  two  powers,  and  not  to  others,  with- 
out special  convention.  8  U.  S.  St.  at  Large,  140.  The  act 
to  enable  the  people  of  the  territory  of  Orleans,  to  form  a 
constitution  and  state  government,  20th  February,  1811, 
§  8,  provides,  that  the  river  Mississippi,  and  navigable  rivers 
and  waters  leading  into  the  same,  or  into  the  gulf  of  Mexico, 
shall  be  common  highways,  and  forever  firee,  &c.    2  lb.  642. 
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The  same  is  again  declared  in  the  act  admitting  the  state  of 
Louisiana  into  the  Union,  April  8,  1812  (2  lb.  703) ;  in  the 
act  constituting  the  state  of  Mississippi,  March  1,  1807  (2  lb. 
849) ;  in  the  act  establishing  the  Missouri  territory  (2  lb. 
747) ;  and  in  the  act  authorizing  a  convention  to  constitute 
the  state  of  Missouri,  March  6,  1820  (2  lb.  546).  We  then 
come  to  the  ordinance  for  the  government  of  the  northwest 
territory  (Code  of  Iowa,  494),  and  to  the  acts  relating  to  the 
survey  and  sale  of  the  lands  (act  of  May  18,  1796,  1  U.  S. 
St.  at  Large,  466,  468) — ^the  latter  of  which  declares,  that  the 
navigable  rivers  of  the  territory  shall  be  and  remain  public 
highways  ;  and  we  arrive  at  the  ordinances  establishing  the 
territories,  and  admitting  the  states  of  Illinois,  Iowa,  Wis- 
consin, and  Minnesota.  These  are  the  declarations  of  the 
government  of  the  United  States.  And  these  several  laws, 
ordinances,  and  constitutions  do,  not  only  with  the  authority 
of  law,  but  also  with  the  force  of  compacts  between  the 
United  States  and  the  several  states,  declare  and  constitute 
the  Mississippi  river  a  public  highway,  in  the  highest  and 
broadest  intendment  possible. 

The  acts  of  the  United  States  consist  in  the  laws  and  prac- 
tice relating  to  the  survey  and  sale  of  the  public  lands.  See 
the  above  act  of  May  18,  1796,  &c. ;  also  the  laws  establish- 
ing the  general  land  office,  and  the  regulations  of  that  office. 
By  these,  it  is  well  known;  that  the  whole  bed  of  navigable 
rivers  is  excepted  from  the  surveys ;  the  rivers  are  mean- 
dered, the  lines  are  run,  and  monuments  set  upon  the  mar- 
gin of  the  bank.  The  amount  thus  made,  is  computed,  and 
the  land  sold  as  of  such  quantity,  and  with  reference  to  the 
plats  and  field  notes  of  the  surveys  thus  made.  By  the  uni- 
form practice,  the  islands  in  the  rivers  do  not  pass  by  grants 
upon  the  mainland,  but  are  oftentimes  surveyed  and  sold 
separately,  and  subsequently.  This  was  the  case  with  re- 
gard to  the  islands  no^w  in  question  before  us. 

The  plaintiff  doe|^  not  contest  the  idea  that  this  river  is 
navigable  in  son^greense,  but  holds  that  it  is  not  so  in  the 
common  law  sense,  or.that  it  is  not  accompanied  by  the  com- 
mon law  consequences.    He  claims  that  the  riparian  pro- 
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prietor  owns  to  low  walet,  and  that  the  bed  of  the  river  be- 
low that,  IB  in  the  public.  The  defendant,  on  the  other  hand, 
holds  that  the  proprietor  owns  to  high- water  mark  only ;  or, 
in  other  words,  to  the  margin  of  the  bank,  which  is  the 
liame  thing,  in  such  oases.  We  shall  hereafter  have  occa- 
sion to  ask,  by  what  authority  or  reason,  we  can,  upon  rule, 
throw  away  both  the  old  lines — ^the  high-water  and  the  m*- 
dium  filuni'-^and  take  the  low^water.  Some  criticism  has 
passed  upon  the  application  of  the  terms  ^' high- water  mark 
and  low-water  mark,"  to  rivers  above  the  tide.  Its  perfect 
correctness  is  not  claimed ;  but  it  is  sufficiently  true,  and  is 
more  expressive,  than  any  known  substitute.    • 

In  approaching  the  cases,  it  is  to  be  observed,  that  those 
states  which  have  no  navigable  waters  other  than  those 
where  the  tide  flows,  or  whose  rivers  are  but  small,  and 
their  effectual  navigability  is  limited,  or  nearly  so,  to  the 
tidal  waters,  have  held  more  nearly  to  the  usual  common 
law  test,  and  have  applied  the  consequences  as  inferred  at 
common  law ;  whilst  those  states  which  have  less  relation 
to  the  salt  waters,  or  whose  rivers  are  larger,  and  depend 
less  upon  the  tide  waters  for  their  navigability  in  fact,  have 
been  inclined  to  depart  from  the  old  rule.  *  And  those  cases 
which  hold  tide  water  to  be  the  criterion,  also  treat  the  soil 
of  rivers  above  the  ebb  and  flow  of  the  tide,  as  private,  not- 
withstanding it  is  considered  subject  to  the  public  right  of 
navigation,  when  the  stream  is  navigable  in  fiict 

The  courts  in  the  states  of  Maine,  New  Hampshire,  Con- 
necticut, New  York,  Maryland,  Ohio,  Illinois  and  Missis- 
sippi, have  adopted  the  common  law  rule,  with  more  or  less 
directness  and  fullness.  The  cases  are  very  fully  collected 
by  the  counsel,  and  we  have  seen  and  examined  nearly  all 
of  them.  In  the  most  of  those  from  the  northeastern  states, 
the  subject  is  discussed  very  little ;  but  they  simply  assume 
the  common  law  rule  as  the  one  to  decide  by,  and  look  no 
farther.  It  is  conceived  that  there  is  no  case  in  the  New 
England  states,  which  requires  comment.  In  New  York^ 
the  subject  has  received  a  good  deal  of  attention  in  the  cases 
of  Varick  V.  Smith,  5  Paige,  137 ;  Same  v.  Sam^e^  9  lb.  547 ; 

Vol.  in.  8 
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Ex  parte  Jennings^  6  Cowen,  687,  in  a  note  to  which  is  pub* 
lished  a  part  of  L.  Hale's  Treat.  De  Jure  Maris;  Canal  Com, 
V.  The  People^  5  Wend.  447 ;  People  v.  Canal  Com,^  18  lb- 
858 ;  Canal  Appr's  y.  The  People,  17  lb.  571 ;  HewleU  y, 
PeareaU,  20  lb.  Ill ;  Pearsall  v.  Post^  22  lb.  425 ;  Canal 
Com.  V.  KempshaUj  26  lb.  404 ;  Gould  v.  Hudson  B.  B.  R. 
Co.,  2  Seld.  522. 

The  cases  in  Pennsylvania,  have  been  cited  in  the  books, 
on  both  sides*  of  this  question ;  but  it  is  conceived  that  there 
has  been  a  misapprehension  of  them,  in  citing  them  in  favor 
of  the  old  rule.  Thus,  the  American  editors  of  Smith's 
Leading  'Cases,  in  their  note  to  2d  vol.  198,  say,  that  ''so 
far  as  the  tide  ebbs  and  flows,  the  ownership  of  the  soil  to 
low-water  mark,  is  in  the  proprietor  of  the  adjoining  bank," 
and  cite  several  Pennsylvania  cases,  among  which  are  Hart 
V.  Hill,  1  Whart  124 ;  and  Ball  v.  Slack,  2  lb.  508.  In 
that  state,  the  courts  have  recognized  the  right  of  several 
fisheries,  as  arising  from  ancient  custom  and  from  statute ; 
but  they  have  held  no  doctrine  of  a  right  to  low  water,  any 
fetrther  than  as  relating  to  and  connected  with,  such  fishing. 
Thus  Hart  v.  HiU  was  for  a  direct  interruption  of  the  right 
of  a  several  fishery,  and  the  court  say,  "  and  first,  a  fishery 
is  in  the  river,  and  is  not  the  space  between  high  and  low 
water,  though  the  use  of  that  space  may  be  necessary  in  the 
use  of  it,  and  may  be  included  in  the  term  fishery."  It  is 
true  that  they  use  general  language,  which  implies  more 
than  this,  but  it  is  to  be  taken  in  reference  to  the  case  be- 
fore them. 

In  Ball  V.  Shjck,  2  Whart.  508,  the  reporter's  abstract 
says:  "It  seems  that  the  owners  on  the  Delaware  and  Schuyl- 
kill, have  a  right  to  the  land  between  high  and  low  water, 
subject,"  &c.  It  may  be  doubted  whether  even  this,  is  war- 
ranted by  the  opinion,  but  admitting  that  it  is,  the  law  there 
is  distinctly  settled  to  the  contrary,  in  Carson  v.  Blazer^  2 
Binn.  475,  and  in  Shunk  v.  SchuyL  Nav.  Co.,  14  S.  &  R  71. 
Many  inaccurate  expressions  have  been  used  in  the  cases 
in  that  state,  relating  to  fisheries,  which  have  led  to  confa* 
sion,  but  the  subject  is  much  cleared  in  the  two  cases  above 
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cited.  And  both  Penn^lvania  and  Connecticut  recognize  a 
light,  either  £rom  statutes  or  local  common  law,  to  build 
wharves,  &c.,  for  commercial  purposes.  The  case  of  Chap- 
man V.  Kimballj  9  Conn.  38,  announces  the  rule  to  be,  that 
owners  on  navigable  rivers  own  to  high- water  mark.  They 
say :  "  The  usage  of  the  owners  of  land  to  high- water  mark, 
to  wharf  out  against  their  own  land,  has  never  been  disputed. 
This  is  our  common  law."  Time  will  not  permit  the  exam- 
ination of  the  remainder  of  the  cases  cited  in  the  above  note, 
but  it  is  conceived,  with  deference,  that  they  do  not  show 
such  a  rule  to  be  established — at  least  outside  of  their  own 
state. 

The  case  o{  MuUanphy  v.  Daggett^  4  Mo.  843,  is  not  to  be 
cited  in  this  ckss,  for  it  stands  upon  the  express  ground, 
that  the  Spanish  government  granted  to  the  water.  And 
Browne  v.  Kennedy^  5  Har.  &  John.  195,  is  hardly  to  be 
ranked  here,  for  the  basis  of  it  is  the  king's  grant  to  the 
lord-proprietor;  which  the  court  considered  as  carrjdng 
the  right  to  the  shore,  and  which  the  proprietor  afterward 
granted  away.  In  the  above  cases,  from  the  most  of  the 
foregoing  states,  the  consideration  arising  &om  the  common 
law  rule,  and  those  connected  with  it,  to  which  we  have  be- 
fore alluded,  seem  to  have  carried  the  minds  of  the  courts, 
as  of  course,  for  there  was  nothing  in  their  circumstances  to 
awaken  the  question  of  the  applicability  of  the  old  rule. 
And,  besides,  the  earlier  of  them  set  the  rule  down,  before 
the  development  of  the  western  country  had  shown  the  vast 
public  importance  of  our  greater  rivers,  as  amounting  to  in- 
land seas.  It  is  also  worthy  of  attention,  that  these  same 
cases  hold,  that  the  rule  does  not  extend  to  larger  bodies  of 
firesh  and  standing  waters,  namely,  the  lakes  which  are 
within  the  limits  of  New  Hampshire.  They  carry  the  ad- 
jacent owner's  right  to  the  water,  but  not  ad  medium.  See 
The  State  v.  Oilmanton,  9  K  H.  463 ;  Oanal  Oomrs.  v.  I'he 
People^  6  Wend.  447 ;  and  Hale's  Treat,  in  6  Cow.  545,  is 
dted. 

But  when  we  approach  those  states  which,  while  they 
border  upon  the  great  western  rivers,  have  still  been  held 
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more  or  less  by  the  common  law  rule,  we  are  compelled  to 
give  very  considerate  attention.  This  has  been  the  case 
with  Ohio.  The  case  of  Blanchard  v.  CoUina  et  at,  11  Ohio, 
188  (old  series),  in  1841,  if  regarded  as  one  of  the  first  set-* 
fling  this  question,  is  certainly  not  a  fiilly  considered  one. 
The  common  law  rule  is  at  once  recognized.  There  is  not 
a  word 'in  relation  to  the  character  of  that  river,  the  Ohio- 
nothing  in  relation  to  the  ordinance  of  1787,  and  its  mean- 
ing and  effect — and  nothing  concerning  the  laws  and  prac- 
tice in  respect  to  the  survey  and  sale  of  the  public  lands. 
It  stands  chiefly  on  the  two  cases  in  New  York.  The  PeO' 
pie  V.  Plati,  17  Johns.  195,  and  Hooker  v.  Cummings^  20 
lb.  90;  and  its  own  case,  Oaviit  v.  Chambers^  1-4,  Ohio, 
643.  It  also  relies,  partly,  upon  the  cases  of  Cooper  r. 
Smith,  9  S.  &  E.  26,  and  Skunk  v.  SchuyUctll  Nav.  Co.,  14 
lb.  74,  which  it  claims  to  teach,  that  the  riparian  proprietor 
owns  to  the  water,  but  not  (ui  medium  filum;  and  thua 
neither  following  the  common  law,  nor  wholly  abrogating  it. 
We  conceive  that  the  court  gave  these  two  cases  a  meaning 
which  they  do  not  inculcate.  They  will  be  examined  here^ 
after. 

All  the  cases  in  Ohio  may  be  influenced  by  the  consider- 
ation, that  by  the  cession  of  Virginia  to  the  United  States, 
by  the  compact  of  1792,  between  that  state  and  Kentucky, 
the  latter  owns  the  river  to  the  water's  edge  on  the  Ohio 
side,  and  Ohio  owns  the  soil  down  to  the  water,  but  no  part 
of  the  water,  although  she  has  a  concurrent  civil  jurisdiction 
with  Kentucky.  Handley^s  Lessee  v.  Anthony,  5  WheatJ 
374.  In  this  case — Blanchard  v.  Porter — the  court  considerg 
the  Ohio  a  navigable  river,  but  not  in  the  technical  sense ; 
and  say,  that  "  grants  of  land  bounded  on  rivers,  or  upon 
the  margins  of  the  same,  above  tide  water,  carry  the  exclu* 
sive  right  of  the  grantee  to  low-water  mark ;  or  as  some  <^ 
the  authorities  say,  to  the  centre  of  the  stream.  None  of 
our  rivers  in  the  western  country,  are  navigable  in  the  tech- 
nical acceptation  of  the  term.  They  fall  within  the  second 
class.  The  distinction  was  originally  made,  in  order  to  de- 
fine the  jurisdiction  of  the  admiralty  courts.'^    Here  we  find 
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it  recognized,  that  the  admiralty  had  much  to  do  with  the 
creation  of  the  old  rule ;  apd  what  is  the  inference,  when 
we  learn  that  ovr  admiralty  jurisdiction  extends  over  these 
very  rivers.  Propeller  Geneeee  Chief  y,  Fitzhughj  12  How: 
its,  454. 

The  case  of  Walker  A  Fulton  v.  Board  of  Public.  Works^ 
16  Ohio,  640  (old  series),  in  1847,  is  one  of  mandamus,  under 
a  statute,  to  inquire  into  the  right  to  damages  of  proprietors 
on  rivers,  in  which  the  state  had  authorize  improvements. 
It  related  to  the  Qreat  Miami,  which  had  been  declared  nav- 
igable by  statute.  The  court  held  justly,  that  such  statu- 
tory declaration,  could  not  take  away  the  prior  rights  of 
riparian  ownera  They  touch  very  briefly  these  rights  "  in 
the  streams  within  our  borders,  which  are  in  fact  navigable," 
and  say,  that  the  question  is  not  new  in  that  state,  having 
been  repeatedly  before  that  oourt^  and  that  the  rule  is,  that 
the  riparian  proprietor  owns  to  the  centre,  or  the  "entire 
river,"  if  he  owns  land  on  both  banks.  This  manifestly  is 
restricted  to  the  streams  strictly  within  their  borders. 
Otherwise,  it  contradicts  the  other  decisions^  And  this 
leaves  out  the  Ohio  and  the  Wabash.  iSiinson  v.  Butier^  4 
Black.  286,  considers  the  English  rule  as  to  high-water 
mark,  as  applicable  to  waters  which  ebb  and  flow,  and  curtly 
holds,  that  grants  by  the  United  States  of  lands  on  the  Indi- 
ana side  of  the  Ohio,  extend  to  low  water,  and  seems  to  infer 
it  from  the  fact  that  the  state  boundary  goes  there ;  and  this 
j^  the  only  reason  intimated.  If  the  state  boundary  had 
gone  to  the  centre,  would  the  grant  have  reached  it?  If 
this  is  the  argument,  it  conflicts  with  almost  all  on  the  same 
fdde  of  the  general  question. 

The  case  of  Middkion  v.  Pritchard,  8  Scam.  610,  goes 
further,  and  is  one  of  the  strongest  of  the  western  cases.  It 
was  trespass  for  cutting  trees.  I'he  plaintiff  bought  of  the 
United  States  the  fractional  southeast  quarter  of  S.  13,  T.  6, 
K.  R.  10,  "W,,  of  3  P.  M.,  in  Illinois,  containing  32.74  acres. 
In  front  of  it,  in  the  river,  within  his  lines  if  extended,  is  an 
island,  probably  containing  nearly  the  same  quantity,  sepa- 
rated from  tl^e  main  land  by  a  slougb  or  bayou,  which  was 
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covered  by  water  only  a  smaller  part  of  the  year,  and  the 
remainder  of  the  time  is  uncovered,  and  grass  grows  there. 
There  is  a  distinct  bank  and  shore  on  the  margin  of  this 
fractional  section,  and  the  survey  was  along  the  bank,  the 
island  not  having  been  surveyed.  The  court  held,  that  the 
plaintiff,  by  his  purchase,  took  the  island,  but  it  is  not  clear 
whether  they  considered  him  as  going  to  low  water  only,  or 
to  the  middle  of  the  river.  The  dissenting  opinion  of  Wil- 
son, G.  J.,  rather  indicates  the  latter,  and  there  is  no  reason- 
ing which  negatives  it,  whilst  the  reasoning  upon  the  com- 
mon law  rule,  if  carried  out,  would  take  the  plaintiff  to  the. 
centre.  There  are  two  points,  upon  which  the  court  departs 
from  the  mass  of  cases ;  first,  it  applies  to  the  grant  of  the 
government,  the  rule  of  private  grantors,  namely,  that  the 
grant  is  to  foe  taken  most  strongly  against  the  grantor;  and 
then  assuming  that  it  is  a  grant,  bounded  by  the  river,  they 
apply  the  other  rule,  that  it  extends  to  the  centre,  unless  ex- 
pressly negatived.  Second:  it  rejects  the  surveys,  field 
notes,  &c.,  as  constituting  any  part  of  the  description  or 
limitation,  and  say  these  are  only  for  computation,  and  to 
arrive  at  the  price.  Now,  we  conceive,  that  the  rule  of  41 
grant  being  construed  most  strongly  against  the  grantor, 
does  not  apply  to  public  grants ;  but  that  the  government, 
being  but  a  trustee  for  the  public,  its  grants  are  to  be  con- 
strued strictly.  Varick  v.  Smithy  9  Paige,  647;  Cantd 
CommWs  v.  People^  5  Wend.  444,  460,  464 ;  Same  v.  /Sbme, 
17  Wend.  574,  note,  612;  La  Plaisance  Bay  v.  Monro0^ 
Watkins'  Ch.  155 ;  Charles  R  Bridge  v.  Warren,  11  Pet 
544;  Stondrridge  Canal  v.  Wheeley,  2  Bam.  &  Add.  792. 
And  we  had  supposed  that  the  grants  <^  land  by  the  United 
States,  in  their  patents,  had  relation  to  the  surveys,  plats, 
and  field  notes.  Jackson  v.  Freer,  17  Johns.  28;  La  Plais^ 
ance  Bay  v.  Monroe,  Walk.  Ch.  155 ;  Chinoweth  v.  Les.  of 
Haskell,  3  Pet,  96;  McTver  v.  Walker,  4  Wheat.' 447;  Pear- 
sail  V.  Post,  20  Wend.  116 ;  Rowan's  Ex'rs  v.  Portland,  8  B. 
Mon.  232 ;  17  M.  207 ;  9  Watts,  117 ;  2  Cart.  278 ;  7  Johns. 
222. 
But  the  chie    ustice,  Wilson,  differed  from  the  condit- 
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flon  of  the  majority  of  the  court  in  the  above  case.  He  dis- 
sected  fix)m  the  application  of  the  above  rule  to  public 
grants;  and  we  think  his  opinion  more  harmonious  in  its 
course  of  thought,  with  the  train  of  legal  reasoning  generally. 
It  would  be  gratifying  to  quote  a  larger  portion  of  his  re- 
marks, but  a  few  brief  passages  must  suffice.  He  objects  a 
want  of  authority  in  the  agents  of  the  government  to  sell, 
thus :  "  The  land  authorized  to  be  sold,"  he  says,  "  and  the 
mode  of  selling  it,  are  prescribed  by  law,  and  all  sales  in 
violation  of  that  are  void."  "  These  surveys  and  plats  are 
the  guides  of  the  land  officers  in  making  their  sales ;  they 
have  no  authority  to  sell  a  single  acre  that  has  not  been  sur- 
veyed. Every  tract  of  land  liable  to  sale,  is  specifically 
described,"  &c.  *'  It  follows,  therefore,  as  a  necessary  conse* 
quence,  that  islands,  as  well  as  other  lands,  that  have  not 
been  surveyed  and  platted  as  the  law  requires,  cannot  be 
sold.  It  has  no  description  known  to  the  law."  And  he 
aigues  that  neither  the  government  nor  purchasers,  uader- 
stand  or  intend  that  islands  pass  by  a  sale  of  lands  on  the 
nearest  shore. 

Morgan  A  Harrisson  v.  Reading^  8  Sm.  &  M.  866-895,  in 
1844.  This  case  was  very  completely  argued,  and  we  can- 
not  say  but  that  it  was  deliberately  considered.  It  takes  the 
English  rule  as  the  test,  and  applies  it  in  the  legitimate,  log- 
ical consequences,  and  gives  the  riparian  proprietor  ad  me- 
dium filum  aqwz  of  the  Mississippi  river. 

If  we  were  called  upon  to  illustrate  the  impropriety  of 
applying  the  English  rule  to  this  and  other  great  rivers,  we 
would  cite  the  above  case  from  Misassippi,  and  that  of  Mvl^ 
lanphy  v.  Daggett^  4  Mo.  848. 

It  is  impossiUe  to  define  beforehand,  all  the  &ir  uses  to 
which  the  navigators  of  these  public  rivers  may  have  occa- 
sion to  appropriate  their  shores.  But  let  us  take  these  two 
cases  as  examples.  The  above  case  fix)m  Mississippi  shows, 
that  the  plaintiff  was  the  owner  of  a  certain  lot  in  the  city 
of  y icksbufg,  which  lot  the  court  held  to  extend  to  the  mid- 
dle of  the  river.  The  defendants  were  ^*  citizens  of  Ohio, 
and  regular  flat  boat  traders."    They  landed  their  boat  op- 
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posite  the  city^  at  the  shore^  and  opposite  the  plaintiff's  lot^ 
l^nd  used  the  shore  to  tie  the  boat  to,  and  land  their  goodfl^ 
upon.  They  remained  there  sonie  time,  and  plaintiff  charged 
them  a  rent  of  one  dollar  a  day,  which  they  refused  to  pay. 
The  court  held  them  liable.  Now,  is  not  this  repulsive  to 
all  our  ideas  of  the  objects,  uses,  and  appropriations  of  this 
great  riyer?  If  it  is  said  that  they  remained  a  long  tim^ 
(four  months),  let  it  be  remembered  that  this  is  not  the  poin^ 
of  the  case,  and  that  it  does  not  change  the  argument  If 
there  is  any  weight  in  that  fact,  the  answer  is,  that  the  land-^ 
ing  should  be  placed  under  the  authority  of  the  city,  and  le^ 
that  regulate  such  matters,  and  then  the  matter  would  &1) 
under  a  different  train  of  reasoning.  The  case  of  Mullanphy 
y.  Daggett^  4  Mo.  848,  was  decided  upon  the  Spanish  law^ 
fmd  .the  king^s  special  grant.  But  let  us  look  at  it  in  th^ 
light  of  that  of  Morgan  et  aJ  y.  Beading,  The  defendant^ 
hauled  up  their  steamboat,  for  repairs,  on  the  shore  of  tha 
riyer.  They  remained  there  some  six  weeks,  and  erected  % 
temporary  blacksmith's  shop,  for  the  purposes  of  their  work^ 
What  can  be  conoeiyed  of,  as  a  more  legitimate  use  of  thQ 
shore  of  a  great  navigable  river  ?  It  is  said  that  they  might 
go  to  some  town  or  city,  which  has  docks  or  ways,  or  other 
&cilities  for  such  purposes.  Suppose  the  accident  to  occur 
fiEtr  firom  such  a  place,  and  the  operation  to  be  impracticable, 
and  then  how  many  such  places  are  there  on  our  waters  ? 
The  very  question  is,  are  they  compelled  to  do  to?  Sucl| 
arguAenta  assume  the  practicableness  of  such  a  course ;  they 
take  for  granted  the  practical  convenience — a  matter  whicl^ 
is  generally  desirable  in  such  cases,,  for  convenience  and  in- 
terest commonly  lead  to  that  course,  when  practicable.  Are 
these  rivers  public  and  free  to  run  your  boat  or  vessel,  and 
iM>t  public  and  free  to  stop  when  you  are  disabled  7  A  re- 
stricted oonstruction  of  the  rights  of  navigation  in  these  wa- 
ters, reducing  them  to  a  petty  sufferance,  is  greatly  to  \^ 
deprecated. 

Before  coming  to  the  case  where  the  commoA  law  rule  is 
^et  aside  directly,  it  seems  desirable  to  look  a  little  mor^ 
dosely  at  two  or  three  of  those  in  which  the  old  rule  i$ 
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adhered  to,  for  in  them  we  can  readily  perceive,  that  the 
adoption  of  the  fonner  rule  was  for  a  time  doubtful ;  that  it 
]3  to  a  limited  extent  only,  that  it  is  followed ;  and  that  the 
same  courts  would  have  probably  decided  differently,  h^ 
they  been  adjudicating  upon  our  rivers. 

It  is  important  to  remember,  that  in  very  few  of  the  ciMsef 
in  the  northeastern  states,  has  the  question  been  opened  up 
at  all  considerably ;  but  in  nearly  all  of  the  older  ones,  thei 
wheels  run  into  the  old  ruts,  as  a  matter  of  course,  rather 
than  £rom  a  deliberate  choice  of  ways,  in  the  same  manner 
that  they  generally  do,  unless  something  arises  to  start  the 
attention  anew.  They  first  drew  a  line  of  distinction  be« 
tween  streams  and  standing  water,  and  refused  the  applica-^ 
tion  to  lakes  or  other  large  bodies  of  like  waters,  thus  mak- 
ing a  criterion  about  as  important,  in  view  of  the  real  naturq 
of  the  case,  as  the  ebb  and  flow  of  the  tide,  or  the  saltness  of 
the  water.  Thus,  in  New  Hampshire  and  New  York,  thQ 
role  was  withheld  from  the  small  lakes  in  their  interiors,  aa 
well  as  from  the  larger  ones  on  their  borders,  But,  how** 
ever  it  may  have  begun,  the  rule  having  been  settled,  an4 
rights  of  property  having  grown  up  under  it,  and  theie 
being  in  this  case,  no  strong  reason  for  a  change,  it  still  and 
very  properly  remaina  In  The  Canal  Oommissiopfira  v.  Th^ 
People^  5  Wend.  423,  Chancellor  Walwobtij  eays :  "  Thei 
principle  itself  does  npt  appear  to  be  sufl^cienUy  broad  to 
embrace  our  large  fresh  water  lakes  or  inland  seas,  which 
are  wholly  unprovided  for  by  the  con^mon  law  of  England/* 
^'Jt  is  not  necessary  to  express  an  opinion,"  he  say^, 
*'  whether  this  principle  can  be  properly  applied  to  spm^ 
part  of  those  streams  which  are  navigable  fron^  the  sea,  by 
large  ships  and  vessels,  far  above  the  influence  of  the  tideS| 
as  that  question  can  never  arise  in  this  state,  We  have  nq 
^och  rivers,"  Surely,  such  an  expression  leaver  U9,  who 
have  such  rivers,  free  to  discuss  ^he  question  anew,  aii4 
without  feeling  constrained  by  those  decisions.  Again,  h<) 
^ys:  ''The  rivers  in  England  above  tide,  in  point  of  fitot^ 
are  not  navigable,  except  for  small  craft;  reasons,  there&>re, 
exist  in  that  island,  for  the  common  law  rule,  which  liay^ 
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no  existence  in  this  country.  It  is  contrary  to  tact,  to  assert 
that  our  immense  fresh  water  rivers  are  not  navigable ;  and 
it  is  matter  of  just  exultation,  as  well  as  benefit,  to  the  coun- 
try, that  in  the  United  States  we  have  rivers  which  above 
tide,  are  navigable  to  a  greater  extent  than  would  be  the  cir- 
cumnavigation of  the  United  Kingdom  of  Great  Britain  and 
Ireland.  It  is  therefore  preposterous  to  contend,  that  the 
limited  doctrines  of  the  common  law  are  applicable  to  the 
Mississippi,  Ohio,  Susquehanna,  Niagara,  and  St.  Lawrence. 
If  applicable,  the  owners  of  land  on  these  streams  have  a 
right  to  go  to  the  centre  of  the  rivers,  and  Grand  Island,  in 
the  Niagara,  with  18,000  acres,  would  belong  to  the  owners 
of  the  shore." 

The  same  case  was  again  before  the  Court  of  Errors,  under 
the  name  of  The  Canal  Appraisers  v.  The  People,  17  Wend. 
671.  In  an  abstract  of  the  conclusions  to  which  the  sena- 
tors delivering  opinions  arrived,  Chancellor  Walworth's 
sixth  proposition,  is,  that  it  is  conceded  that  the  common 
law  rule  does  not  apply  to  large  navigable  lakes,  nor  to 
rivers  constituting  the  boundaries  between  that  and  other 
states.  The  third  proposition  of  Senator  Beabbsley,  is  that 
the  common  law  rule,  which  authorizes  the  owners  of  the 
shores  of  rivers  in  which  the  tide  does  not  ebb  and  flow,  to 
hold  ad  JUum  aquoe,  is  not  applicable  to  the  condition  of 
that  state  (New  YorkJ,  in  respect  to  its  large  navigable  riv- 
ers, in  which  no  tide  ebbs  or  flows ;  that  from  the  acts  of  the 
government  of  New  York,  as  well  before  as  since  the  Eevo- 
lution,  in  asserting  the  title  of  the  public  to  islands  knd  the 
beds  of  rivers,  after  granting  the  lands  upon  the  shores  of 
navigable  rivers  in  which  the  tide  does  not  ebb  or  flow,  a 
strong  presumption  is  raised  that  the  common  law,  in  this 
respect,  has  never  been  adopted  thero.  The  first  proposition 
of  Senator  Tract  (president  of  the  Senate),  is,  that  the 
great  fresh  water  streams  of  this  country  are  not  subject  to 
the  principle  of  individual  appropriation,  allowed  by  the 
common  law  of  England;  and  his  third  is,  that  the  reason 
of  the  rule,  assigning  the  proprietorship  of  the  bed  of  a  river 
to  the  owners  of  the  adjacent  shores,  wholly  fails  in  refer* 
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ence  to  the  large  navigable  rivers  of  this  country.  And 
fourth,  that  the  long  continued  practice  of  granting  islands 
in  rivers,  subsequent  to  patents  covering  the  adjacent  shores, 
contradicts  the  assumed  application  of  the  common  law  rule 
of  riparian  ownership,  as  applied  to  the  great  rivers  of  that 
state.  The  chancellor,  who  is  in  favor  of  applying  the  com- 
mon law  rule  as  far  as  practicable,  says,  in  his  opinion : 
"  Considered  in  this  light,  is  there  any  possible  objection  to 
the  common  law  rule,  even  in  regard  to  our  largest  rivers, 
which  are  wholly  within  this  state,  and  above  tide  water? 
A  different  rule  must  probably  prevail  a^to  our  large  navi- 
gable lakes,^  which  are  mere  inland  seas,  although  there  is 
neither  ebb  nor  reflux  of  the  tide ;  and  also  as  to  those 
lakes  and  streams  which  form  the  natural  boundaries  be- 
tween us  and  a  foreign  nation."  In  this  case,  the  surveyor- 
general  of  the  state  gave  testimony,  and  in  reference  to  it, 
and  in  allusion  to  the  description  in  the  grant,  the  chancellor 
makes  a  remark  pertinent  to  the  present  surveys  and  sales. 
He  says,  the  patent  itself  contains. only  the  number  of  the 
lot,  but  that  the  survey  and  field  notes  in  his  office,  contain 
a  particular  description  of  the  boundaries;  that  where  such 
lots  are  situated  on  the  banks  of  navigable  rivers,  they  are 
bounded  on  the  banks  of  such  rivers  or  streams,  and  run 
thence  along  the  bank  of  such  stream.  This  is  a  clear  indi- 
cation of  the  intention  of  the  grantors,  that  the  patent  should 
not  include  any  part  of  the  alvetis  (or  bed)  of  the  stream,  or 
of  the  islands  therein.  It  is  therefore  a  limited  grant,  and  it 
cannot  be  extended  to  the  thread  of  the  stream,  nor  include 
any  island  therein,  even  on  common  law  principles,  espe- 
cially when  we  take  into  consideration,  that  by  a  law  of  the 
state,  the  patentee  was  entitled  to  only  a  certain  number  of 
acres."  Senator  Beaudsley  also,  in  his  opinion,  comments 
on  the  practice  of  the  state  in  granting  the  islands  separately 
from  the  main  land,  although  the  grants  were  in  the  terms 
bounded  on  the  bank,  and  thence  down  along  said  river," 
which  at  common  law  would  have  extended  the  grants  to 
the  thread  of  the  stream ;  and  considers  this  as  an  evidence 
that  the  common  law  rule  of  fresh  water  rivers,  had  not  been 
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regarded  aa  applying  to  the  Mohawk,  the  river  under  con- 
idderation.    On  page  616,  he  says:  ''Here  allow  me  to  ix^ 
quire,  what  good  reason  can  be  urged  in  favor  of  applying 
these  principles  to  our  large  American  rivers,  and  thus  keep- 
ing up  a  distinction  in  name,  where  in  reason  and  good 
sense,  none  should  exist.     Why,  for  instance,  should  pro- 
prietors of  land  on  the  Mississippi,  where  the  tide  ebbs  and 
flows,  be  restricted  to  the  bank  of  the  river,  and  that  part 
only  be  called  navigable ;  and  those  proprietors  of  lands  im- 
mediately above  the  flow  of  the  tide,  be  suffered  to  go  to  the 
centre  of  the  stream,  when  the  river  in  point  of  fact,  is  actu- 
ally navigable  for  thousands  of  miles  above  tidewater.   Yet 
such  are  the  absurdities  of  the  common  law,  when  applied 
to  our  large  rivers.    In  England,  this  rule  is  very  proper  in 
reference  to  small  rivers,  and  is  calculated  to  prevent  litiga- 
/   tion,  4;c.    But  in  respect  to  our  large  rivers,  there  does  not 
/    appear  to  be  any  propriety  in  the  rule ;  and  if  in  England 
I     and  in  this  country,  it  is  essential  to  the  public  interest,  to 
I     declare  that  arms  of  the  sea,  bays  and  rivers  where  the  tide 
flows,  belong  to  the  istate  or  nation,  it  is  equally  important 
that  the  same  rule  should  prevail  in  respect  to  our  large 
rivers,  where  the  tide  does  not  flow."    In  the  same  case, 
/  7  ?r'  '^^  ^''       Cdnal  Appraisers  v.  People^  19  Wsnd.  CM.,  President  Tract 

jiays :  "  It  is  impossible  for  me  to  believe  it  reasonable  or 
I  right,  that  the  great  fresh  water  streams  of  this  country  ever 
I  were  or  should  be  subject  to  those  narrow  principles  of  indi- 
■  yidual  appropriation,  which  might  fitly  enough  apply  tcJ  the 
.  comparatively  insignificant  water  courses  which  are  found 
in  England ;  and  even  in  that  part  of  the  European  conti- 
iient  where  the  civil  law  originated."     "  It  is  utterly  incred- 
ible that  when  they  (the  colonists)  surveyed  the  magnificent 
rivers,  which  a  bountiful  providence  has  provided,  they 
could  imagine  that  gifts,  which  firom  their  very  nature  and 
extent  were  capable,  not  only  of  being  enjoyed  by  all, 
b^t  of  supplying  the  wants  of  all,  should  by  a  misapplication 
pf  a  principle  utterly  unsuited  to  the  subject  to  which  it  was 
applied,  be  made  the  exclusive  property  of  a  few ;  in  short, 
tbiki  beQ^^use  tb^e  commpii  law  had  assigned  the  ownership  of 
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a  petty  stiieamlet  in  England  to  its  riparian  proprietora, 
therefore,  nnlooked  for  by  themselves,  the  first  settlers  on 
(he  banks  of  the  magnificent  rivers  of  this  cotmtry,  had  ac- 
qnired  an  exclusive  right  to  the  broad  channels  through 
which  those  rivers  flowed."  He  then  adverts  to  the  practice 
of  the  state  in  granting  islands  separately  from,  and  subse- 
quently to,  the  grant  of  the  main  land,  as  negativing  the  idea 
that  the  bed  is  private,  and  concludes  thus :  "  Ought  we, 
then,  in  the  face  of  this  long  continued  practice,  and  uncon- 
strained by  any  direct  authority,  either  legislative  or  judi- 
cial, to  close  our  eyes  to  the  condition  of  things  which  sur- 
round us — the  expanse  of  this  continent — ^the  copiousness  of 
its  waters — ^the  improvements,  intelligence  and  Wants  of  thii 
age?  On  such  a  subject  as  this,  even  admitting  the  facts 
be  obscure  or  equivocal,  and  the  law  to  be  unsettled,  is  i] 
wise  for  us  to  disregard  the  dictates  of  enlightened  reasonL 
the  suggestions  of  public  policy,  and  the  irresistible  progress 
sion  of  liberal  principles,  resulting  from  the  physical  and  in( 
tcUectual  advancement  of  mankind ;  and  turning  backward} 
to  resort  to  the  circumscribed  views  of  a  less  enlighten< 
age,  for  a  narrow,  insular,  and  inadequate  rule,  by  which 
measure  the  flow  of  our  jurisprudence  ?" 

Had  these  jurists  been  hearing  the  cause  at  bar,  they  could 
not  have  expressed  sentiments  more  pertinent.-  Their 
thoughts  we  adopt,  and  make  them  our  own,  and  we  quote 
them  freely,  rather  than  merely  express  the  views  as  of  our* 
selves,  that  it  may  be  seen  that  other  judges,  in  other  parts, 
and  of  more  learning  and  ability,  have  entertained  them, 
and  therefore  they  are  not  novelties;  and  also  that  it  may 
appear  that  the  old  common  law  rule  has  but  a  weak  hold 
on  the  country,  and  is  by  no  means  dominant,  but  that  ^11 
things  combine  for  the  rejection  of  its  confining  influence. 

In  accordance  with  this  general  and  strong  tendency,  sev- 
eral states  have  refused  to  a^pply  the  narrow  rule  to  their 
large  waters.  As  ear]y  as  1810,  the  Supreme  Court  of 
Pennsylvania,  in  the  case  of  Carson  v.  Blazer,  2  Binn.  476 ; 
took  the  lead.  The  case  came  up  upon  exceptions  taken  to 
a  charge  to  a  jury  by  Chief  Justice  Tilghman,  concerning 
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a  right  of  fishing.  He  said :  "  The  several  acts  of  assembly 
declaring  these  rivers  to  be  highways,  and  regulating  the 
fisheries  in  them,  are  incompatible  with  the  conmion  law 
right  But  the  common  law  principle  concerning  rivers, 
even  if  extended  to  America,  would  not  apply  to  such  a 
river  as  the  Susquehannah,  which  is  a  mile  wide,  and  runs 
several  hundred  miles,  through  a  rich  country,  and  which 
is  navigable,  and  is  actually  navigated  by  large  boats.  If 
such  a  river  had  existed  in  England,  no  such  law  would 
have  ever  been  applied  to  it.  Their  streams,  in  which  the 
tide  does  not  ebb  and  flow,  are  small."  It  appears  from  the 
opinion  of  Bbackenbidge,  J.,  that  the  grants  sometimes  ex- 
tended to  the  water,  and  called  for  it,  and  even  where  they 
did  so,  they  were  held  not  to  go  to  the  middle  of  the  stream ; 
nor  did  they  go  to  the  water,  unless  the  grant  was  explicit. 

This  case  was  followed  by  Shunk  v.  Schuylkill  Nav.  Co.^ 
14  S.  &  R.  71,  in  1S26 ;  Bird  v.  Smith,  8  Watts,  434 ;  Union 
Canal  Co.  v.  Landis,  9  Watts,  228,  in  1840 ;  all  of  which 
recognize  the  same  doctrine.  There  does  not  seem  to  have 
been  advanced  in  Pennsylvania,  a  claim  to  the  centre  of 
these  large  rivers,  nor  even  to  the  shore.  Two  of  the  above 
cases,  arise  on  claims  to  the  exclusive  right  to  fish  with  seines 
in  the  pools  made  or  kept  in  order  by  individuals,  founded 
upon  a  supposed  ancient  usage.  But  the  claim  of  such  a 
right  was  rejected. 

North  Carolina,  also,  in  1828,  set  aside  the  common  law 
.  rule,  as  inapplicable.  And  the  onlj  thing  which  gives  the 
riparian  owner,  in  that  state,  a  right  down  to  the  water,  is 
the  express  declaration  of  their  ancient  acts  of  1716  (or  1765) 
and  1777,  relating  to  surveys  and  sales ;  and  their  otherwise 
total  exemption  from  the  common  law  private  rights,  stands 
upon  the  ground  that  they  are  declared  to  be  highways,  as 
the  acts  and  laws  of  the  United  States  have  declared  other 
rivers.  Tennessee  follows  the  decision  in  North  Carolina, 
as  subject  to  the  same  acts  of  assembly. 

In  the  case  of  Cates  v.  Wadlington,  1  McCord,  583  (S56 
top),  iu  1822,  the  Supreme  Court  of  South  Carolina,  by 
Norr,  J.|  says,  "  But  that  rule  (the  common  law)  will  not  do 
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in  this  state,  where  our  rivers  are  navigable  several  hundred 
miles  above  the  flowing  of  the  tide."  And  they  say  this  in 
dose  connection  with  the  assertion,  that  there  is  no  legisla- 
tive act  declaring  which,  or  whether  any,  of  their  rivers  are 
to  be  considered  as  public  or  navigable,  so  that  the  subject 
was  free  from  any  kind  of  constraint,  except  the  common 
law  rule. 

The  subject  received  more  elaborate  attention  in  The 
Mayor ^  etc.,  of  Mobile  v.  Eslava^  9  Porter,  578,  in  1840,  than 
in  nearly  any  of  the  other  causes ;  and  it  is  here  viewed 
with  more  reference  to  the  ordinances  and  laws  of  the 
United  States,  which  are  scarcely  alluded  to  in  any  one  of 
the  foregoing  cases,  but  without  which,  we  conceive  it  im- 
possible to  reach  the  merits  of  the  question.  The  conmion 
law  rule  alone  seems  to  have  absorbed  the  attention,  in  the 
consideration  of  the  cases,  whilst  the  treaties,  ordinances  and 
laws  of  the  United  States,  have  been  overlooked  or  passed 
by  in  silence. 

The  United  States  provided  that  the  navigable  waters 
within  the  state  of  Alabama,  should  forever  remain  public 
highways,  free  to  the  citizens  of  said  state  and  of  the  United 
States,  &c.,  in  like  manner  as  in  the  ordinances  relating  to 
all  the  other  new  states.  The  court,  in  the  above  cause, 
arrive  at  the  following  conclusions : 

1.  The  navigable  waters  within  the  state  have  been  dedi- 
cated to  the  use  of  the  citizens  of  the  United  States,  so  that 
it  is  not  competent  for  Congress  to  grant  a  right  of  property 
in  the  same. 

2.  The  navigable  waters  extend  not  only  to  low  water, 
but  embrace  all  the  soil  that  is  within  the  limits  of  high- 
water  mark. 

8.  By  the  acts  of  Congress  regulating  the  survey  and  dis- 
posal of  the  public  lands,  the  federal  government  has  re- 
nounced the  title  to  the  navigable  waters  and  the  soil  cov- 
ered by  them. 

4.  That,  as  the  original  states  are  entitled  to  the  right  of 
property  in  the  navigable  waters  within  their  territory,  so 
Alabama,  being  admitted  into  the  Union  on  an  equal  foot- 
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Ing  with  the  original  states,  is,  of  consequence,  entitled  to 
the  B|nie  property  in  her  navigable  waters,  and  the  soil 
under  them. 

5.  By  the  admission  of  Alabama  into  the  Union,  without 
a  reservation  of  the  right  of  property  in  the  navigable  wa- 
ters, the  state  succeeded  to  all  the  right  of  the  United  States, 
except  so  far  as  it  was  reserved  by  the  federal  constitution, 
in  some  of  its  grants,  or  its  retention  was  necessary  to  enable 
the  federal  government  to  exercise  its  delegate  powers. 

In  the  opinion  of  the  court,  they  hold  the  following  Ian* 
guage :  "  The  several  acts  of  Congress  regulating  the  survey 
of  the  public  lands,  all  provide  for  the  surveys  which  border 
on  navigable  streams,  to  be  so  made  as  not  to  include  within 
their  lines  any  part  of  the  shore.  1st  Vol.  Land  Laws  (ed. 
1838)  50,  96, 104, 191."  And  again ;  «  We  find  it  is  also  en* 
act^d,  in  the  territorial  ordinance,  and  the  laws  regulating 
the  survey  and  sale  of  lands  in  Mississippi  and  Alabama, 
that  the  navigable  waters  shall  be  and  remain  public  high- 
ways. Here  were  express  avowals  by  Congress,  that  they 
should  not  be  surveyed  and  soM,  but  should  be  withdrawn 
from  commerce."  "It  is  then  considered  clear,  that  the 
navigable  waters  of  this  state  have  been  dedicated  to  the 
common  use  of  the  people  of  the  United  States ;  but  per* 
haps  it  may  be  considered  as  questionable,  what  extent  of 
soil  is  embraced  by  the  dedication.  We  think  it  must  be  so 
much  ground  as  is  covered  with  the  water,  not  only  at  low, 
but  at  high  tide.  The  government  surveys  extend  thus  far, 
and  the  shore  is  regarded  rather  as  a  part  of  the  water,  than 
as  land.  It  is  believed  that  there  is  no  instance  in  which 
the  United  States,  after  having  sold  the  land  to  high  water, 
has  afterwards  asserted  a  right  to  dispose  of  the  space  be- 
tween that  and  low-water  mark."  The  land  in  question  in 
the  above  cause,  is  adjacent  to  the  cit}^  of  Mobile,  in  the  Mo- 
bile river.  That  the  tide  flows  there,  we  infer,  but  this  fact 
is  barely  alluded  to  incidentally.  It  does  not  form  the 
ground  for  any  of  the  reasoning  of  the  court,  nor  the  turn- 
ing point  for  any  of  its  conclusions.  Tlie  whole  case,  with 
all  the  views  of  the  court,  is  as  appropriate  to  the  Mississippi 
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river,  along  the  borders  of  Iowa,  as  to  the  Mobile  in  Ala- 
bama. Here  alone,  and  for  the  first  time,  has  the  proper 
force  been  given  to  the  repeated  dedications  of  navigable 
waters  to  the  public  of  the  United  States.  And  it  seems 
utterly  inconsistent  with  these  acts  of  dedication,  and  with 
the  laws,  to  give  the  public  only  a  qualified,  partial,  re- 
stricted use — ^a  mere  easement  over  the  waters.  See  16  Pet. 
285-247 ;  Polland'a  Lessee  v.  FileSy  2  How.  692. 

The  case  of  ia  Plaisance  Bay  Harbor  Go.  v.  Cily  of  Monroe^ 
in  Michigan^  Walker's  Ch.  155-168,  in  1848,  holds  the  same 
doctrine.  The  language  of  the  court  is :  "  The  complainants 
do  not  own  either  the  bed  or  the  banks  of  the  river  below 
the  point  of  obstruction.  The  bed  of  the  stream  is  public 
property,  and  belongs  to  the  state.  This  is  the  case  with  all 
meandered  streams,  no  part  of  them  being  included  in  the 
original  survey ;  and  the  common  law  doctrine  of  usqite  ad 
filum  aqxjuB^  is  not  applicable  to  them.  The  public  owns  the 
bed  of  this  class  of  rivers,  and  is  not  limited  in  its  right  |p 
an  easement,  or  right  of  way  only.  So  with  regard  to  our 
large  lakes,  or  such  parts  of  them,  as  lie  within  the  limits  of 
the  state." 

Probably  all  of  the  cases  from  the  state  courts  upon  this 
subject,  have  been  referred  to  by  the  coutisel,  whose  indus- 
try has  opened  the  cause-  to  a  firee  examination;  and  all  of 
a  leading  character,  so  far  as  we  have  been  able  to  obtain 
ihem,  have  been  examined.  It  is  now  necessary  to  see  how 
fieor  the  matter  has  been  discussed  or  settled  by  the  federal 
courts. 

Tyler  v.  Wilkinson^  4  Mason,  897-400,  related  to  the  Paw- 
tucket  river,  a  small  river  flowing  in  part  of  its  course  be- 
tween Massachusetts  and  Bhode  Island ;  but  the  controversy 
was  between  individuals.  Judge  Story,  without  any  discus- 
sion, assumes  the  application  of  the  common  law  rule  to  that 
part  of  it  which  was  above  thie  tide  water,  • 

BowmarCs  Devisees  and  Bumly  v.  Wathen  et  aZ.,  2  McLean, 
876,  is  cited  on  both  sides  of  the  question,  but  we  think  it 
a  strong  authority  against  the  application  of  the  common 
law  rule.    Judge  McLean  says :  "  We  apprehend  that  the 

Vol.  m.  4 
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oommon  law  doctrine  as  to  the  navigableness  of  streauMi 
oan  have  no  application  in  this  country ;  and  that  the  fiuct 
of  navigableness  does  in  no  respect  depend  upon  the  ebb  of 
flow  of  the  tide.  On  navigable  streams,  the  riparian  rights 
we  suppose,  cannot  generally  extend  beyond  high-water 
mark."  The  doubt  as  to  the  application  of  this  case,  ^  an 
authority,  arises  on  the  next  passage,  in  which  he  says, 
"  But  in  the  present  case,  this  inquiry  is  not  important  Xt 
is  enough  to  know  that  the  riparian  right  on  the  Ohio  river 
extends  to  the  water,"  and  that  ^'  the  proprietor  has  the  right 
of  fishing,  of  ferry,  and  every  other  right  which  is  properly 
appurtenant  to  the  soil."  The  doubt  is,  whether  the  learned 
judge  means  this  latter  as  a  proposition  holding  true  of  the 
Ohio  generally,  or  of  grants  standing,  as  the  one  before  him 
did.  He  may  have  intended  it  of  the  Ohio  generally,  upo» 
the  strength  of  the  cases  before  cited  from  that  state ;  but 
strong  against  this  construction,  is  the  assertion  that  the  pro* 
prietor  has  the  right  of  fishing  I  Now,  no  one  has  ever  gone 
so  far  as  to  claim  a  several  fishery  in  that,  or  any  other  of 
the  great  western  rivers ;  and  the  Ohio  cases,  as  well  9§ 
Handly^s  Lessee  v.  Anthony^  5  Wheat.  374,  negative  such  a 
right ;  for  they  hold  that  as  the  state  of  Ohio  extends  to  low- 
water  mark  only,  of  consequence  no  grant  by,  or  in,  the 
state,  can  extend  &rther ;  and  the  right  of  a  several  fishery 
implies,  ex  necessitate,  a  title  or  right  tisque  Jilum  aqupR^ 
There  is  a  view  which  renders  Judge  McLean's  remarks 
entirely  harmonious;  that  is,  considering  his  last  remark 
as  made  in  reference  to  the  right  or  title  before  him.  For, 
directly,  in  connection  with  the  foregoing  thought,  he  pro- 
ceeds thus :  '*  In  coming  to  this  conclusion,  we  have  deemed 
it  unnecessary  to  look  particularly  into  the  laws  of  Virginia^ 
under  which  the  title  in  question  was  derived,"  &c.  "The 
title  of  Isaac  Bowman  (one  of  the  complainants)  was  derived 
from,  the  state  of  Virginia,  not  only  before  Indiana  was 
known  as  a  territory,  but  before  the  organization  of  the 
Northwestern  Territory.  His  rights,  whatever  they  were, 
can  have  been  in  no  respect  aflFected  by  the  direct  act  of 
ihe  territorial  government,  or  of  the  state  government  which 
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saoceeded  it"  On  page  377,  in  the  statement  of  fsusts,  is  ih^ 
following,  which  forms  the  basis  of  the  case.  The  complain* 
wts  claim  under  Isaac  Bowman.  '^  Bowman  was  attache^ 
tp  the  raiment  commanded  bj  Qeorge  Rogers  Clark,  and 
to  whom  the  state  of  Virginia  granted  150,000  acres  of  land, 
Ijing  northwest  of  the  river  Ohio.  In  the  cession  of  lands 
to  the  United  States,  north  of  the  Ohio  river,  by  the  state  of 
Virginia,  this  tract  was  reserved."  Now  it  is  difficult  to 
apply  Jastice  McLsan^s  remarks  to  ^ught  but  this  title  and 
this  state  of  things ;  and  so  viewing  it,  the  case  remains  a^ 
one  against  the  application  of  the  commpn  law  role  even  to 
the  Ohio  river.  And  if  it  is  not  to  be  so  regarded,  the  case 
is  still  one  against  such  application  to  any  other  of  the  great 
Streams.  The  case  of  Handly^s  Lessee  v.  Anthont/j  5  Wheat. 
376,  teaches  nothing  on  the  question  before  us.  It  was 
ejectment  in  the  federal  court  in  Kentucky,  for  land  claimed 
by  the  plaintiJOf  under  a  grant  &om  the  state  of  Kentucky, 
and  which  the  defendant  claimed  under  a  grant  &om  the 
United  States,  as  being  a  part  of  Indiana.  It  w^  a  piece  of 
land  near  or  on  the  Indiana  shore,  which  was  an  island 
when 'the  water  was  at  a  fall  or  middling  flow,  but  was  left 
GOQuected  with  the  Indiana  shore  at  low  water.  Chief  Jus- 
tice Marshall  said :  '^  The  title  depends  upon  the  question 
whether  the  lands  lie  in  the  state  of  Kentucky,  or  in  the 
state  of  Indiana,"  and  the  court  held,  that  the  state  of  Ken- 
'tacky  extended  to  low-water  mark  only,  on  the  western  or 
northwestern  side  of  the  Ohio.  This  was  by  virtue  of  the 
cession  firom  Virginia  to  the  United  States. 

The  cases  of  The  CUy  of  Cincinnaii  v.  White,  6  Pet.  432 ; 
Barclay  v.  HowelVa  Lessee,  6  Pet.  499 ;  The  CUy  of  New  Or- 
harts  V.  United  States,  10  Pet.  662,  which  have  been  cited^ 
afford  us  no  specific  assistance.  But  time  will  not  permit  us 
to  examine  them. 

The  case  of  PoUardCs  Lessee  v.  Ilagan,  3  How.  213,  how- 
ever, does  contribute  to  our  views,  in  that  it  holds  that,  ''  the 
shores  of  navigable  waters,  and  the  soils  under  them,  were 
not  granted  by  the  constitution  of  the  United  States,  but 
were  reserved  to  the  states  respectively ;  and  the  new  states 
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have  the  same  rights,  sovereigntj  and  jurisdiction  oyer  this 
sabject,  as  the  original  states."  And  McKiklet,  J.,  in  de- 
livering the  opinion  of  the  court,  says,  page  229 :  ^'  Then  to 
Alabama  belong  the  navigable  waters  and  the  soils  under 
them,  in  controversy  in  this  case,  subject  to  the  rights  sur- 
rendered  by  the  constitution  to  the  United  States."  And 
again,  page  280 :  "  To  give  to  the  United  States  the  right  to 
transfer  to  a  citizen,  the  title  to  the  shores  and  the  soils  under 
the  navigable  waters,  would  be  placing  in  their  hands  a 
weapon,  which  might  be  •wielded  greatly  to  the  injury  of 
state  sovereignty,  and  deprive  the  state  of  the  power  to  ex- 
ercise a  numerous  and  important  class  of  police  powers." 
The  above  cause  is  re-examined  and  affirmed  in  Qoodiiile  v. 
Kihbe^  9  IIow.  471,  where  it  is  again  held,  that  the  title  to 
the  soil  below  high-water  mark,  in  navigable  waters,  is  in 
the  state. 

The  case  of  Howard  v.  IngersoU  et  a2L,  13  How.  881,  does 
not  bear  upon  the  present  question.  The  plaintiff's  land  had 
"  for  its  eastern  boundary  the  state  of  Georgia,"  as  the  bill 
of  exceptions  reads.  And  Watne,  J.,  in  the  opinion,  says, 
**  The  point  for  decision  is  one  of  boundary  between  the 
states  of  Georgia  and  Alabama."  It  related  to  the  river 
Chattahoochee,  which  is  believed  not  to  be  navigable  in  any 
sense  in  that  part.  At  least^  the  question  of  its  navigability 
does  not  enter  into  the  case  at  alL 

We  desire  to  add  a  passage  from  the  opinion  of  Chief 
Justice  Taney,  in  the  case  of  the  Propeller  Oeneaee  Chief  r. 
Fttzhugh^  12  How.  448,  in  1861,  in  which  case  was  con- 
sidered the  question  of  the  extension  of  the  admiralty  juris- 
diction of  the  United  States  to  navigable  waters,  other  than 
the  tide  waters.  "  Now  there  is  nothing,"  he  says,  "  in  the 
ebb  and  flow  of  the  tide,  that  makes  the  waters  peculiarly 
suitable  for  admiralty  jurisdiction,  nor  anything  in  the  ab- 
sence of  a  tide,  that  renders  it  unfit  If  it  is  a  public  navi- 
gable water,  on  which  conmierce  is  carried  on  between  dif- 
ferent states  or  nations,  the  reason  for  the  jurisdiction  is 
precisely  the  same ;  and  if  a  distinction  is  made  on  that  ac- 
count, it  is  merely  arbitrary,  without  any  foundation  in  rea^ 
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fion ;  and,  indeed,  would  seem  to  be  inconsistent  with  it.  In 
England,  the  writers  and  courts  always  speak  of  the  juris- 
diction as  confined  to  tide  water.  And  this  definition,  in 
England,  was  a  sound  and  reasonable  one,  because  there 
was  no  navigable  stream  in  the  country,  beyond  the  ebb  and 
flow  of  the  tide,  nor  any  place  where  a  port  could  be  estab- 
lished to  carry  on  trade  with  a  foreign  nation,  and.  where 
vessels  could  enter  or  depart  with  cargoes.  In  England, 
therefore,  tide  water  and  navigable  water,  are  synonymous 
terms,  and  tide  water,  with  a  few 'small  and  unimportant  ex- 
ceptions, meant  nothing  more  than  public  rivers,  as  contra- 
distinguished from  private  ones ;  and  they  took  the  ebb  and 
flow  of  the  tide  as  the  test,  because  it  was  a  convenient  one, 
and  more  easily  determined  the  character  of  the  river.  At 
the  time  of  the  adoption  of  our  constitution,  the  English  de- 
finition was  equally  proper  here.  In  the  old  thirteen  states, 
the  far  greater  part  of  the  navigable  waters  are  tide  waters, 
&c-  *  *  *  *  The  courts  of  the  United  States,  therefore, 
naturally  adopted  the  English  mode  of  defining  a  public 
river,  and  consequently  the  boundary  of  admiralty  jurisdic- 
tion. They  measured  it  by  tide  water.  And  that  definition, 
having  found  its  way  into  our  courts,  became,  after  a  time, 
a  familiar  mode  of  describing  a  public  river,  and  was 
repeated  as  cases  occurred,  without  particularly  examining 
whether  it  was  as  universally  applicable  in  this  coimtry  as 
in  England.  If  there  were  no  waters  in  the  United  States 
which  are  public,  as  contradistinguished  from  private,  except 
where  there  is  tide,  then  unquestionably,  here  as  well  as  in 
England,  tide  water  must  be  the  limit  of  admiralty  power. 
And  as  the  English  definition  was  adopted  in  our  courts, 
and  constantly  used  in  judicial  proceedings,  and  forms  of 
pleading,  borrowed  from  England,  the  public  character  of 
the  river  was  in  process  of  time  lost  sight  of,  and  the  juris- 
diction of  the  admiralty  treated  as  if  it  were  limited  by  the 
tide.  The  description  of  a  public  navigable  river,  was  sub- 
stituted  in  place  of  the  thing  intended  to  be  described.  And 
imder  the  natural  influence  of  precedents  and  established 
fi^nna,  a  definition,  originally  correct,  was  adhered  to  and 
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acted  on,  after  it  had  ceased,  from  a  change  of  cireumstanoes, 
to  be  the  true  description  of  public  watera" 

This  large  portion  of  attention  has  been  given  to  the  sub- 
ject, from  a  conviction  that  the  common  law  rule  is  not 
applicable  to  the  Mississippi  river ;  and  because  the  subject 
has  not  been  discussed  as  it  should  be ;  the  courts  assuming 
the  old  rule,  in  many  cases,  aiih  silentio.  By  thus  reviewing 
it,  we  trust  that  it  has  been  made  manifest  that  less  weight 
is  to  be  given  to  the  old  rule,  than  the  mind  would,  at  first, 
suppose,  and  that  the  way  has  been  opening  for  its  entire 
rejection  from  the  noble  waters  of  the  west  It  cannot  be 
doubted,  that  by  the  common  law,  the  riparian  proprietor 
on  navigable  waters  owned  to  high-water  mark  only.  2 
Woolrych  on  W.,  40-44;  Angell  on  T.  W.,  22-24;  Chap- 
man V.  Kimball^  9  Conn.  40,  and  authorities  cited  on  38. 

What,  now,  is  to  carry  us  down  to  low  water  ?  The  plain- 
tiff himself  holds,  that  the  common  law  rule  is  not  applicable 
in  its  whole  extent.  And  well  he  does  so,  for  it  would  take 
away  his  island.  But  why  shall  we  go  to  low  water  ?  Is 
this  common  law  ?  and  if  it  is  not,  what  law  is  it  ?  It  is 
apprehended  that  there  is  no  such  rule  or  principle,  and  that 
the  instances  where  such  a  rule  was  adopted,  were  depend- 
ent on  certain  local  circumstances.  Chapman  v.  KimbaU^  9 
Conn.  88,  stands  upon  a  local  common  law  or  usage.  The 
court  announces  the  rule  to  be,  that  owners  on  navigable 
rivers  own  to  high  water,  and  no  further ;  and  that  their 
local  common  law  gave  a  right  to  build  wharves,  &c.  In 
North  Carolina  and  Tennessee,  the  statute  makes  this  the 
line.  Blanchard  v.  Collins^  11  0. 138,  as  well  as  the  case  in 
Indiana,  was  probably  influenced  by  the  fitct,  that  that  line 
was  the  bound  of  the  state,  as  one  of  the  cases  intimates ; 
And  beyond  question,  Howard  v.  Ingersoll^  18  How.  SSI, 
was  influenced  by  a  similar  fact ;  that  is,  by  the  line  be- 
tween Georgia  and  Alabama,  which  places  the  party's  bound 
on  the  top  of  the  bank  of  the  Chattahoochee. 

One  or  two  cases  must  be  noticed,  in  order  to  show  thftt 
they  have  not  been  overlooked.  JEmans  v.  TumbuU,  2 
Johns.  813,  is  probably  substantially  answered  by  the  do<^ 
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trine  in  Oauld  v.  Hudson  River  B,  R.  Co,^  2  Seld.  522,  whioh 
kblds  that  the  riparian  owner  on  the  Hudson  river,  has  no 
property  in  the  shore  between  high  and  low  water,  entitling 
kim  to  compen8atk>n  when  the  state  authorized  the  company 
to  construct  a  road  along  the  shore.  And  though  the  an- 
swer should  not  be  deemed  complete,  still  the  former  case 
could  not  be  permitted  to  control  the  conclusion  in  the 
present  one. 

The  case  of  Blunddl  v.  Catierall,  6  B.  &  Aid.  268  (7  E.  C. 
L  B.  91),  cannot  be  passed  in  silence.  It  is  a  strange  case, 
and  much  more,  it  is  conceived,  has  been  made  of  it  than  it 
warrants.  All  that  was  decided  upon  the  question  of  the 
<Sommon  law  right,  was  clearly  extra-judicial,  and  it  sets  up 
a  doctrine  which  probably  would  not  be  listened  to  in  this 
country ;  that  is,  that  there  is  no  common  law  right  to  bathe 
in  the  sea !--  The  case  is  doubted  and  dissented  from  in  many 
others,  and  an  English  writer.  Hall,  in  his  treatise  on  the 
rights  of  the  crown,  &c.,  finds  much  fault  with  it  The  case 
finds  that  the  lord  of  the  manor,  was  the  owner  of  the  shore 
down  to  low  water,  and  therefore  it  was,  that  the  defendant 
had  not  the  right  to  go  over  the  shore  with  horses  and  car- 
riages, and  bathing  machines,  to  the  shore,  for  the  purpose  of 
bathing;  and  the  judges  in  their  several  opinions^  say  that 
this  is  the  only  question,  yet  they  go  on  to  decide  a  much 
broader  one,  which  was  not  involved.  In  its  fullest  extent, 
it  does  not  help  us  to  a  conclusion  on  the  present  question. 
It  would  be  extremely  ungrateful  to  be  obliged  to  deter- 
mine a  question  of  so  much  consequence  as  the  one  before  us, 
upon  the  unreasoned,  imperfect,  and  merely  local  views  of 
A>me  of  the  eastern  cases,  and  upon  what  are  no  more  than 
Mia  dicta.  The  only  two  cases  relating  to  our  large  rivers, 
which  seem  to  stand  upon  the  common  law  rule,  are  Middle- 
ion  V.  Priichard,  8  Scam.  510,  and  Morgan  v.  Readivg^  3  S. 
k  M.  866^  which  have  the  merit  of  carrying  out  the  common 
law  rule  consistently,  and  not  breaking  it  to  pieces^  and 
tnaking  a  new  one. 

Although  it  should  be  that  we  have  erred  in  the  views 
taken  of  the  foregoing  cases,  still  we  feel  constrained  to 
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think,  that  in  all  that  has  been  done  in  relation  to  this  great 
river,  it  was  intended  to  set  it  &ee  from  all  trammels  and 
technicalities,  and  to  make  it  a  highway,  and  public,  in  a 
sense  correspondent  with  the  magnitude  of  the  stream,  and 
of  the  public  interests  therein.  And  all  the  reasoning  which 
drives  back  the  private  owner  from  the  middle  of  the 
stream,  and  demands  an  absolutely  public  water  and  bed  to 
low  water,  demands  the  same,  precisely,  up  to  high  water. 
It  is  difficult  in  the  extreme,  to  find  the  reasoning,  if  such 
there  be,  which  departs  from  the  common  law  rule  as  to  the 
thread  of  the  stream,  and  then  stops  at  low  water.  The 
/  common  law  knows  but  two  lines,  the  jfilum  aqucB^  and  high 
;  water.  If  the  stream  be  navigable,  the  owner's  bound  is 
the  one;  if  not  navigable,  his  bound  is  the  other;  and 
although  there  is  some  naked  authority  in  fitvor  of  dividing 
betweeh  them,  there  is  none  based  upon  legal  rule  or  rea- 
soning. By  this  review,  it  is  perceived,  that  force  and 
eflEect  is  to  be  given  to  various  fttcts,  circumstances,  and  con- 
siderations, which  are  scarcely  alluded  to  in  some  of  the 
cases,  and  which  have  no  place  at  all  in  the  older  and  east- 
ern cases ;  such  are  the  treaties,  compacts,  ordinances,  and 
constitutions ;  the  laws  relative  to  the  survey  and  sale  o 
the  public  lands ;  the  declaration  that  these  rivers  shall  for- 
ever remain  highways,  free  to  all  citizens,  &c.  And  we  find 
that  the  fact  of  the  government  selling  islands  separate  from, 
and  independent  of,  the  mainland,  had  its  weight  at  an  early 
stage  of  the  argument,  in  Pennsylvania,  and  even  in  New 
York.  The  &ct,  also,  that  the  Mississippi  river  is  the  boun- 
dary between  numerous,  independent  states,  is  of  great  im- 
portance, as  we  have  found  the  cases  recognizing  the  idea, 
that  where  a  river  is  the  boundary  between  nations  and 
states,  the  common  law  rule  does  not  apply.  All  these,  and 
such  considerations,  formed  absolutely  no  part  of  the  older 
cases,  and  enter  much  less  into  some  of  the  later  ones,  than 
they  should.  But,  under  these  views,  and  with  a  thought  of 
how  the  terms  "public  highway"  and  "navigable,"  are  a 
hundred  times  used  in  relation  to  these  rivers^  how  is  it  pea- 


SUPREME  COURT  CASES-1856.  57 

McMaaus  v.  Gannichael. 

sible  to- clothe  them  with  the  narrow,  straightening  garments 
of  a  technical  reasoning  ? 

When  the  Mississippi  river  was  declared  a  public  high- 
way, in  the  solemn  instruments  before  referred  to,  it  was  not 
in  any  technical  sense,  but  in  a  high,  broad,  and  free  under* 
standing ;  and  it  was  placed  upon  the  same  ground  with  a 
river  navigable  at  common  law.  And  as  we  cannot  take 
the  medium  JUum  as  our  line,  we  think  we  are  obeying  the 
settled  rules  of  law,  in  considering  the  stream  as  declared  a 
navigable  river  in  the  legal  sense,  and  as  subject  to  the  con- 
sequences which  attach  to  such  waters  at  common  law. 
The  conclusioD,  therefore,  is  that  plaintiff  has  not  a  title  to 
the  land  between  high  and  low  water,  so  as  to  enable  him 
to  maintain  this  action  for  taking  the  sand.  This  opinion 
need  not  preclude  the  idea,  that  the  adjacent  owner  may 
have  some  rights  between  high  and  low  water^  which  are 
even  peculiar  to  himself,  and  not  common.  Nor  does  it  ne- 
cessarily determine  the  question  of  the  right  to  make 
wharves  or  structures  for  the  convenience  of  navigation  and 
commerce,  and  other  questions  of  a  similar  nature.  Nor 
are  municipal  powers  affected ;  nor  does  it  imply  an  un- 
bounded license,  on  the  other  side,  for  every  one  to  do  what 
he  pleases,  eVen  to  the  detriment  of  the  owner ;  nor  for  an 
unUmited  occupation  of  the  shore. 

The  maxim,  sic  tUere  too  ut  alienum  non  loedas, still  holds; 
and  the  powers  of  an  action  on  the  case,  of  indictment,  and 
injunction,  still  remain. 

The  judgment  of  the  District  Court  is  reversed,  and  a  writ 
of  procedendo  will  issue  accordingly. 
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Where  l£.  brought  hid  action  of  repleTin  agahifit  B.,  who  claimed  to  hold  Ihe 
property  aa  aherifi^  by  virtue  of  certain  ezecutionfl  against  S^  in  which  action 
the  principal  question  was,  whether  a  certain  sale  of  the  property  by  8.  to 
l£.  was  fraudulent  and  void  as  to  the  creditors  of  S.,  and  on  the  trial  the 
court  instructed  the  juiy  as  follows :  ^  1.  If  they  believe  from  the  evidence, 
that  the  sale  of  the  property  by  &  to  If.  was  made  to  defraud  S.'s  creditorik 
the  sale  was  fraudulent  and  void.  2.  If  they  are  satisfied  by  the  weight  of 
evidence,  that  S.  sold  the  property,  and  still  kept  possession,  the  sale  was 
vmd,  unless  there  was  a  bill  of  sale,  acknowledged  and  recorded,  like  deeds 
of  real  estata  3.  If  they  find  that  defendant  levied  on  the  property,  and 
held  it,  by  virtue  of  his  office,  as  sheriff^  they  will  find  fbr  the  defendant;"  to 
which  instructions  the  defendant  excepted ;  Bdd,  1.  That  giving  the  word . 
sals  its  proper,  legal  signification,  and  bearing  in  mind  that  there  must  be  a 
vendee  as  well  as  a  vendor  in  such  sales,  the  first  instruction  was  correct 
2.  That  if  the  second  mstruction  means,  that  the  sale  would  be  void  as  be- 
tween K.  and  8.,  unless  there  was  a  bill  of  sale,  executed,  acknowledged, 
and  recorded,  it  is  cleariy  erroneous ;  but  that  if  it  related  to  the  rights  of 
existing  creditors  of  S.  or  subsequent  purchasers,  without  notice,  it  was  sub- 
stantially correct  3.  That  the  third  instruction  was  erroneous,  and  oould 
be  true  in  no  probable  state  of  the  case. 

Appeal  from,  the  Warren  District  Court. 

The  defendant,  aji  sheriff  of  Warren  county,  by  virtue  of 
several  writs  of  attacliment,  seized  certain  goods  and  chat- 
tels as  the  property  of  one  Stewart,  the  defendant,  on  said 
writs.  The  plaintiff  replevied  said  property,  claiming  the 
same  to  be  his,  and  to  be  entitled  to  the  immediate  posses- 
sion of  the  same.  The  issue  being  made,  the  principal  ques- 
tion would  appear  to  have  been,  whether  a  certain  sale  from 
Stewart  to  Miller  was  or  was  not  fraudulent  and  void  as  to 
the  creditors  of  Stewart.  On  the  trial,  the  court,  at  the  re- 
quest of  the  defendant,  instructed  the  jury  as  follows :  "  1st 
If  they  believe  from  the  evidence,  that  the  sale  of  the  prop- 
erty from  Stewart  to  Miller  was  made  to  defraud  Stewart's 
creditors,  the  sale  was  fraudulent  and  void. 

"  2d.  If  they  are  satisfied  by  the  weight  of  evidence,  that 
Stewart  sold  the  property,  and  still  kept  possession,  the  sale 
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was  void,  unless  there  was  a  bill  of  sale  acknowledged  aiid 
leoorded,  like  deeds  of  real  estate. 

"  3d.  If  they  find  that  defendant  levied  on  the  propertf  , 
tod  held  it  bj  yirtue  of  his  offiee,  as  sheriff,  they  will  find 
for  the  defendant."  The  giving  of  these  instructions  wab 
objected  to  by  the  plaintiff,  and  their  correctness  is  the  only 
question  now  presented  for  our  consideration. 

Clarke  S  Henley^  for  the  appellant. 

P.  Oad  Bryatij  fbr  the  appellee. 

Wright,  C.  J. — ^We  think  the  first  instruction  was  right. 
Plaintiff  insists  that  the  sale  would  not  be  void,  unless  be 
participated  in,  or  had  knowledge,  at  the  time  of  his  pur< 
efaase,  of  Stewart's  fraudulent  intentions ;  and  that  the  in- 
structions should  have  been  so  qualified.  Ill  would  cer- 
tainly have  more  fully  stated  the  law,  if  thils  qualified ;  b^sEt 
when  fairly  construed,  it  cannot  be  said  to  establish  the  doc- 
trine, that  the  fraudulent  intention  of  the  vendor  alon^, 
would  make  the  sale  void.  It  does  not  say,  that  if  Stewart 
had  a  fraudulent  intention,  but  if  the  sale  was  made  to  d#- 
ftaud  the  creditors  of  Stewart,  it  would  be  void.  Giving 
the  word  sale  its  proper  legal  signification,  and  bearing  in 
mind  that  there  must  be  a  vender  as  well  as  a  vendor  in 
such  sales,  we  cannot  think  that  the  jury  could  reasonably 
have  been  misled  by  this  instruction.  To  have  prevented 
any  possible,  or  even  probable,  misapprehension  by  the  jury, 
the  plaintiff  might  well  have  asked  Hot  the  qualification  now 
suggested.  Having  &iled  to  do  so,  we  do  not  think  he  can 
now  complain. 

If  the  second  instruction  means  that  the  sale  would  be 
void  as  between  Miller  and  Stewart,  unless  there  was  a  bill 
of  sale,  executed,  acknowledged,  and  jecorded,  like  deeds  of 
real  estate,  it  is  clearly  erroneous.  We  suppose,  however, 
that  the  instruction  relates  to  the  rights  of  the  existing  cred- 
itors of  the  said  Stewart,  or  subsequent  purchasers  from 
liinL    As  to  them,  the  sale  would  be  void  where  the  vendor 
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retained  the  actual  possession  of  the  property,  unless  they 
had  notice  of  such  sale,  or  unless  there  was  a  written  instru- 
ment conveying  the  same,  executed,  acknowledged,  and 
filed,  like  conveyances  of  real  estate.  Code,  §  1198.  With 
the  qualification,  that  the  sale  would  not  be  valid  against 
such  creditors,  or  purchasers  without  notice,  we  think  the 
instruction  substantially  correct. 

The  last  instruction,  we  think,  is  wrong.  We  are  unable 
to  see  any  probable  state  of  case,  in  which  it  would  be  true. 
If  this  instruction  is  correct,  then,  indeed,  the  plaintiff's  own 
petition  fiiils  substantially  to  s^ow  a  right  to  maintain  this 
action,  for  it  states,  as  required  by  the  Code,  §  1995,  that 
the  sheriff  holds  the  property  by  virtue  of  certain  writs  of 
attachment,  in  his  hands  as  such  officer.  In  these  cases,  the 
sheriff  is  a.  necessary,  and  yet  really  the  nominal,  party  de 
fendant  Those  really  interested  are  the  attaching  or  exe- 
cution plaintiffs,  and  to  say  that  if  a  sheriff  levies  upon  and 
holds  property  by  virtue  of  his  office,  no  other  person  can 
maintain  replevin  against  him,  would  be  to  virtually  subject 
the  property  of  A.  to  the  payment  of  the  debt  of  B.  If  this 
property  had  been  taken  by  virtue  of  any  legal  process 
against  Miller,  and  was  not  exempt  from  seizure  thereon, 
this  instruction  might  be  correct.  But  a  process  against 
Stewart,  would  not  be  a  justification  to  the  sheriff  in  attach- 
ing the  property  of  Miller^  and  whether  he  did  so  attach 
the  property  of  Miller,  as  already  stated,  was  the  contro- 
verted question. 

Judgment  reversed. 
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WOODWABD  V.  AtWATEB. 

In  ythatBver  maimer  a  oontroverejr  is  to  be  settled,  the  subject  matter  of  it  maalt 
be  ascertained  and  made  definite. 

The  ctoly  exception  to  this  rule  is,  where  there  is  a  submission  to  arbitrators  of 
all  matters  in  controversy  between  the  parties,  which  would  embrace  each 
particular  matter. 

Where  an  agreement  to  submit  to  arbitrators  read  as  follows:  "We,  M.  W.  and 
D.  G.  A.,  severally  agree  and  bind  ourselves  to  arbitrate  a  matter  of  oontro- 
reaj  relating  to  a  certain  piece  of  land  in  said  county.  We  have  agreed  on 
the  following  persons  as  arbitrators  jp.  said  cause,  to  wit :  Henry  Crow,  Mar- 
tin Braddock,  and  David  Macey,  all  of  Marshall  county;  and  also  further 
agree  that  they  will  appear  before  Elias  Walraven,  acting  justice  of  the  peace, 
|1d]  said  county,  who  will  have  charge  of  the  case,  according  to  law.  We 
agree  to  appear  before  said  court  the  14th  day  of  January,  A.  D.  1854;"  and 
where  the  said  arbitrators  awarded  "  that  the  said  A.  should  pay  to  said  W. 
the  sum  of  fifty  dollars  for  a  claim  that  the  said  W.  held  on  a  piece  of  land 
named  in  their  submission,  which  land  was  entered  by  said  A. ;"  Edd^  That 
both  the  submission  and  award  were  bad  for  uncertainty. 

Appeal  from  the  Marshall  District  Court. 

This  was  a  submission  to  arbitration  by  the  following 

article: 

"  Mabietta,  January  7th,  1854. 

"We,  Mahlon  Woodward  and  Dewit  C.  Atwater,  oi 
Marshall  county,  Iowa,  severally  agree  and  bjnd  ourselves 
to  arbitrate  a  matter  of  controversy  relating  to  a  certain 
piece  of  land  in  said  county.  We  have  agreed  on  the  fol- 
Iqwing  persons  as  arbitrators  in  said  case,  to  wit :  Henry 
Grow,  Martin  Braddock,  and  David  Macey,  all  of  Marshall 
county ;  and  also  further  agree  that  they  will  appear  before 
Elias  Walraven,  acting  justice  of  the  peace,  in  said  county, 
who  will  have  charge  of  the  case,  according  to  law.  We 
agree  to  appear  before  said  court  the  14th  day  of  January, 
A.  D.  1854."  This  is  signed  by  the  parties,  and  acknowl- 
edged before  a  justice  of  the  peace. 

The  essence  of  the  arbitrators'  award  is,  that  the  said  At- 
water should  pay  to  said  Woodw^d,  the  sum  of  fifty  dollars, 
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for  a  claim  that  the  said  Mahlon  "Woodward  held  on  the 
piece  of  land  named  in  their  submission,  which  land  was  en- 
tered by  said  Atwater,"  This  was  returned  to  the  justice 
named,  whose  transcript  from  his  docket  recites,  that  this 
cause  waa  brought  for  a  claim  on  a  certain  piece  of  land 
being  and  lying  in  the  county  of  Marshall,  Iowa,"  JScc.  It 
then  recites  the  proceedings  and  award,  and  renders,  judg. 
ment  against  the  defendant.  Atwater  appealed  &om  the 
judgment  of  the  justice,  and  in  the  District  Court,  at  the 
September  term,  1855,  filed  a  motion  to  set  aside  the  above 
judgment  and  proceedings : 

First  For  obscurity  and  uncertainty  in  the  submission  to 
arbitration. 

Second,  For  want  of  jurisdiction  in  the  justice  in  receiving 
the  award. 

Third,  Por  want  of  jurisdiction  in  the  justice,  on  the 
ground  that  the  matter  in  controversy  relates  to  the  title  to 
real  estate.  This  motion  was  overruled  by  the  District 
Court,  and  a  motion  of  the  plaintiff  to  affirm  the  judgment, 
was  sustained. 

The  appeal  is  from  this  judgment ;  and  the  decision  of  the 
court  on  this  motion,  is  assigned  for  error, 

Jos,  D.  ThmpUn,  for  the  appellant. 

Woodward,  J,(1) — ^When  parties  endeavor  to  settle  their 
differences  without  litigation,  every  court  is  predisposed  to 
£avor  them  in  the  attempt.  Yet,  when  they  come  into  courti 
some  leading  and  important  rules  must  be  observed.  In 
whatever  manner  a  controversy  is  to  be  settled,  the  subject 
matter  of  it  must  be  ascertained  and  made  definite.  The 
only  exception  to  this  is,  when  the  submission  is  of  all  mat- 
ters  in  controversy  between  the  parties,  Which  would  em- 
brace each  particular.    In  the  case  at  bar,  there  is,  in  effect, 


(1)  iSBBLL,  J.)  hATiDg  lefi  the  beooh,  took  ao  part  in  the  docision  of  thia 
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nothing  submitted  by  the  words,  '^  a  miktter  of  controyersy 
relating  to  a  eertain  piece  of  land  in  Marshall  county.'' 
Notiiing  could  be  more  indefinite.  It  does  not  appear  what 
the  question  was  relating  to  the  land,  nor  "w^hat  land  the 
question  related  to.  Neither  the  award,  nor  the  jud^nent 
of  the  'justice,  aid  the  matter  much,  even  if  they  were 
allowed  to  do  so.  It  may  well  be  doubted,  whether  this 
award,  or  this  submission,  would  constitute  a  bar  to  any 
other  subsequent  claim  or  action.  Code,  §  2099 ;  1  Bac. 
Ab.  282,  289;  Th(ymas  v.  Molier,  1  and  4  Ohio,  565;  Lyh 
V.  Bodgers,  5  Wheat  894;  1  Am.  Com,  Law,  466.  Both 
the  submission  and  the  award,  are  bad.  But  the  award  folf 
lows  the  submission,  which  is  in  accordance  wilji  one  of  the 
roles  on  the  subject 

Although  this  award  is  definite  in  ordering  one  party  to 
pay  the  other  a  certain  sum  of  money,  yet  it  must  be  adju- 
dicated upon  rules  which  would  apply  to  other  cases.  Sup* 
pose  the  matter  related  to  the  title  to  the  land  (and  nothing 
shows  that  it  did  not),  how  is  judgment  to  be  entered  ?  and 
how  is  it  to  be  known  as  to  what  land  the  title  was  settled? 
And  so,  if  it  was  a  question  of  possession,  how  could  a  writ 
of  possession  issue  ? 

The  judgment  of  the  District  Court  is  reyersed,  and  ^ 
frocedendo  will  issue,  directing  that  court  to  set  aside  th^ 
judgment  of  the  justice  of  the  peace* 


BUSICK  V.  BUMM. 

Where  the  tranacript  of  a  record  does  not  show  what  dispontion  was  made  of 
a  motion  filed  in  the  court  below,  this  court  wiU  presume  that  the  motion 
was  waived. 

Where  in  action  on  a  promissory  note^  made  by  the  defendant,  payable  to  the 
plaintiff,  the  petition  omitted  the  avennent,  "  which  said  promissory  note  has 
now  become  the  property  of  your  petitions,"  but  which  otherwise  followed 
BabstantiaUy  the  form  given  in  the  Code,  to  which  an  answer  was  filed,  de- 
nying the  lUlegationfl  of  the  petition;  and  where^  en  the  trial,  the  cl^and»nt 
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objected  to  the  note  being  read  in  eridenoe,  which  objection  was  OTerruled; 
and  where  after  yerdict^  the  defendant  moyed  to  arrest  the  judgment,  Ibr  the 
reason  that  the  petition  did  not  set  ferth  a  sufficient  cause  of  action  to  entitle 
the  plaintiff  to  offer  any  evidence  under  it,  which  motion  was  overruled ; 
Beldf  That  the  evidence  was  properly  admitted,  and  the  motion  properly 
overruled. 
The  fbrm  for  petitions  given  m  the  Code,  peed  not  be  fi>]]o wed  strictly— a  peti- 
tion equivalent  thereto^  is  sufficient 


Appeal  from  the  Polk  District  Court. 

In  this  case,  the  usual  notice  under  the  Code  was  issued, 
and  placed  in  the  hands  of  the  sheriff,  to  which  he  made  the 
following  return :  "  Served  the  within  notice  on  the  within 
named  Henry  Bumm,  by  reading  it  to  him  personally.  D. 
B.  Spaulding,  sheriff."  The  action  is  brought  upon  a  prom- 
issory note  made  by  defendant  to  plaintiff,  and  the  petition 
follows  almost  the  form  given  in  the  Code,  except  that  it 
avers  the  note  was  made  to  plaintiff,  and  omits  the  words, 
"  which  said  promissory  note  has  now  become  the  property 
of  your  petitioner."  A  motion  was  made  to  quash  the  no- 
tice, and  an  answer  was  filed,  taking  issue  upon  the  allega- 
tions contained  in  the  petition.  On  the  trial,  the  defendant, 
on  the  offer  of  the  plaintiff  to  read  the  note  in  evidence,  ob- 
jected, and  the  objection  was  overruled,  to  which  defendant 
excepted.  Judgment  being  rendered  for  the  plaintiff,  de- 
fendant moved  in  arrest  of  judgment,  because  of  the  im- 
proper admission  of  said  note  in  evidence,  and  because  the 
petition  did  not  set  forth  a  sufficient  cause  of  action,  to  entitle 
plaintiff  to  offer  any  evidence  under  it.  This  was  overruled, 
and  defendant  appeals. 

Broum  A  Elwood^  for  the  appellant. 

JewtU  (t  HuU,  for  the  appellee. 

Weight,  C.  J. — ^Two  errors  are  assigned : — First,  that  the 
court  erred  in  refusing  to  quash  the  notice.  As  to  this,  it 
is  sufficient  to  say,  that  there  is  nothing  to  show  that  said 
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motion  was  overruled,  or  that  the  court  did  refuse  to  quash 
the  notice.  There  is  a  motion  filed,  but  what  action  was 
had  on  it,  is  nowhere  shown.  It  will  be  time  enough  to 
decide  that  question  when  it  has  been  passed  upon  by  the 
«ifirt  below.  We  can  onl j  presume  that  the  motion  was 
waived  by  defendant.  At  all  events,  he  can  in  this  case, 
claim  nothing  by  it,  after  trial  and  judgment 

The  seoond  error  relates  to  the  admlBsion  of  the  note  in 
eridence.  And  this  oibjection,  as  we  understand  it,  is  based 
upon  the  claimed  &ct,  that  no  is^ue  was  made  by  the  plead- 
ings, or  if  any,  an  immaterial  one ;  for  that,  as  there  was  no 
averment  that  the  note  was  the  property  <^  the  petitions, 
theiefbre  the  petition  was  fatally  defective — ^no  testimony 
ixmld  be  received,  and  no  judgment  rendered  thereon.  This 
objection  has  neither  substance  or  technicality  to  sustain  it 
In  the  first  place,  the  form  given  in  the  Code  need  not  be 
followed  strictly.  A  petition  equivalent  thereto,  is  suffi- 
cient This  form  contemplates  the  bringing  of  a  suit  by  the 
aadgnoe  or  bearer  of  a  note,  fiiade  payable  to  another ;  and 
in  such  case,  the  use  of  the  words  omitted,  in  this  case,  be- 
come pertinent  But  where  suit  is  brought  by  the  original 
pigree,  as  in  this  case,  it  is  mere  form,  at  least,  to  aver  that 
the  note  has  become  his  property.  But,  if  material,  it  was 
mare  properly  the  subject  of  a  demurrer,  than  of  objection 
on  the  trial.  Immaterial  errors,  variances,  or  defects,  are  to 
be  disregarded,  and  none  are  to  be  deemed  material,  unless 
Ifae  oottrt  is  satisfied  that  the  objecting  party  will  be  prejti- 
dieed  by  disregarding  or  allowing  them  to  be  amended. 
Ck)de|  §§  1767-8.  As  we  have  frequently  said  heretofore, 
ihis  coort  will  apply  these  sectious,  and  all  of  the  equitable 
fsrovisions  of  the  Code,  in  the  spirit  as  well  as  letter,  and  es- 
pecially so  after  issue  joined  and  verdict.  We  can  see  no 
prejudice  that  could  possibly  result  by  disregarding  the  de- 
fiKt  in  the  petition,  if  defect  it  was. 

Judgment  affirmed. 


Vol.  m. 
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Sullivan  v.  Frink  h  Co. 

Where,  in  a  case  of  arbitraiion,  one  of  the  arbitraton  inifanned  one  of  the  pai^ 
ties,  that  no  testimony  would  be  reoeived  on  a  certain  point  in  disputOi  and 
in  consequence  of  such  information,  the  party  did  not  attend  with  his  wit- 
nesses ;  and  where  the  arbitrators  did  admit  eyidence  upon  that  subject  from 
the  opposite  side,  without  anj  wrong  intention,  and  without  notice  to  the 
absent  party;  Bddt  That  the  evidence  was  improperly  admitted,  and  the 
award  was  set  aside. 

An  award  can  be  set  aside  only  for  mistake,  misconduct  partiality,  or  fraud,  in 
the  arbitrators. 

In  the  legal  idea  of  misconduct,  an  eyil  inteniutn  is  not  a  neoeesaiy  ingredient 

Where  the  act  of  the  arbitrators  prejudioed,  or  had  a  strong  tendency  to  pr^u- 
dioe,  the  rights  of  one  of  the  parties,  even  though  no  wrong  intent  entered 
into  the  act,  the  award  should  be  set  asida 

Appedljirom  the  Dubuque  District  Court 

This  was  an  application  to  tet  aside  an  award  made  under 
the  following  agreement  for  sabmission : 

'^  Whereas  Michael  Otis  Sullivan  was  upset  in  a  stage  of 
John  Frink  k  Co.'s,  on  or  about  the  l5th  daj  of  March, 
A.  D.  1854,  under  circumstances  rendering  the  said  John 
Frink  k  Co.  liable  to  pay  said  Sullivan  his  legal  damages ; 
aOid  whereas  there  is  no  dispute  about  the  liability,  and  aa 
the  parties  are  mutually  desirous  of  settling  the  amount  of 
damages  to  be  paid,  in  an  amicable  way,  and  without  a  re- 
sort to  law,  it  is  therefore  agreed  by  the  parties,  that  the 
question  of  damages  shall  be  left  to  the  arbitrament  and 
award  of  Thomas  S.  Wilson,  John  W.  Finley,  and  such 
third  person  as  the  said  Wilson  and  Finley  may  call  in  to 
their  assistance,  who  shall  proceed  to  ascertain  the  damages 
aforesaid  within  ten  days  from  the  date  hereof;  and  that  the 
decision  of  said  arbitrators,  or  a  majority  thereoi^  shall  be 
final  and  conclusive.  The  said  arbitrators  to  take  such  steps 
to  arrive  at  the  amount  of  damages  to  be  paid  to  said  Sulli- 
van, as  they  may  deem  meet  and  proper,  and  are  to  consider 
all  facts  and  circumstances  connected  with  the  case,  as  a 
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court  and  jmj  ought  or  could  consider  the  same,  legally. 
It  is  further  agreed,  that  the  said  Frink  and  Walker  shall 
pay  the  award  of  said  arbitrators,  within  ten  days  i|fter 
being  notified  thereof  and  in  case  of  de&ult  in  said  paymenti 
the  said  arbitrators  to  render  their  award  to  the  District 
Court  of  Dubuque  county,  and  execution  to  issue  thereon. 
The  arbitration  to  be  conducted  without  attorneys  on  either 
side.**  This  agreement  is  signed  by  the  parties  and  acknowl- 
edged. An  award  of  $1,150  damages  was  made  and  re- 
turned to  the  District  Court  The  application  to  set  aside 
this  award,  was  based  on  sundry  affidavits,  the  substance  of 
which  was  as  follows :   • 

The  affidavit  of  R  J.  Thomas,  who  was  third  arbitrator, 
called  in  by  Wilson  and  Finley,  shows  that  at  the  trial,  a 
witness  by  the  name  of  Briggs  was  introduced ;  that  as  near 
as  deponent  can  remember,  neither  said  Briggs  nor  the  other 
witnesses  were  sworn ;  that  Briggs  testified  that  at  the  time 
the  stage  was  upset,  which  occasioned  the  injury,  the  driver 
was  racing  horses  with  another  stage,  and  driving  very  fast^  and 
in  a  reckless  manner ;  and  that  he  drove  on  a  sideling  place, 
over  ahigh  elevation,  elevating  the  wheels  on  one  sidetwofeet 
and  more  above  the  other,  which  occasioned  the  upsetting ; 
that  witness  measured  the  rise  of  ground ;  that  the  testimony 
of  this  witness  had  a  very  material  bearing  on  the  mind  of 
deponent,  in  forming  his  opinion  in  the  amount  of  damages 
which  was  awarded  to  said  Sullivan ;  that  deponent^  at  the 
time,  considered  the  actual  damages  to  be  rather  slight,  but 
supposed  firom  the  testimony  of  said  witness,  that  the  reck- 
less driving  and  racing  was  a  proper  subject  for  exemplary 
damages,  to  restrain  the  stage  company  from  like  conduct : 
That  deponent  further  says  that  there  was  a  priest  intro- 
duced by  said  Sullivan,  who  as  this  deponent  beUeves,  was 
not  sworn,  but  made  a  statement  which  was  taken  as  evi- 
dence by  the  arbitrators,  in  relation  to  the  previous  good 
health  of  Sullivan ;  that  deponent  did  not  know  at  the  time 
of  the  arbitration,  whether  witnesses  were  to  be  introduced 
or  not,  or  as  to  what  points  testimony  was  to  be  taken, 
though  he  noticed  that  Dr.  Finley  suggested  something 
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flgiiofit  the  propriety  of  the  iotroductian  of  tesUmony ;  &ftt 
ilm  iestuxiony  had  material  influence  on  the  mind  of  depb- 
nept,  and  he  belieroB  on  the  minds  of  the  arbilzmtozB,  and  he 
knows  that  it  did  on  hi& 

The  affidavit  of  James  Ha£^  who  was  the  agent  of  fihe 
defendant,  shows  in  substance,  that  on  the  morning  of  iho 
4mj  of  the  arbitmtion,  he  pfocored  two  witnesses— ^the 
'dnver  of  the  stage  which  was  upset,  and  the  driver  of  ihe 
one  immediately  behind  it  at  the  time  of  the  accident;  that 
he  wss  not  fully  apprised  of  the  manner  the  arbitration  was 
to  be  conducted ;  that  as  the  agent  of  Frink  &  Oo.  he  called 
upon  the  attorney  of  defendant,  to  ascertain  whether  the  tea* 
iimony  in  relation  to  the  circumstances  of  the  upsetting  of 
the  stagey  would  be  admissible,  and  that  the  attorney  in- 
jfoimed  him  he  thought  not,  under  his  understanding  cf  the 
wbmission,  but  for  safety  to  call  upon  the  arbitrators,  and 
aeoertain  whether  testimony  on  either  side  would ;  that  in 
fwsuance  of  this  suggestion,  he  called  immediately  on  Finr 
hjt  one  of  the  arbitrators,  which  was  only  a  few  minutes 
previous  to  their  meetiqg,  and  said  Mnley  infonned  depo- 
mnt  that  the  question  in  relation  to  the  circumstances  of  the 
upsetting,  would  not  be  inquired  into,  and  no  testimony 
would  be  received  thereon,  either  on  the  one  side  or  the 
other ;  that  in  consequence  thereof,  affiant  refrained  from  in* 
troducing  said  witnesses  before  tiie  arbitrators,  and  he  re- 
fiaiaed  for  the  sole  reason  that  he  was  informed  and  believed, 
that  it  would  be  improper  to  introduce  such  testimony,  and 
that  the  arbitrators  would  not  receive  it ;  and  that  no  testi- 
mony whatever  in  relation  to  the  upsetting,  would  be  admit- 
ted firom  either  side ;  but  that  affiant  is  informed  and  be- 
lieves, the  arbitrators  did  receive  testimony  from  the  other 
Side  in  relation  thereto — to  wit :  that  Frink  &  Co/s  stage  and 
another  were  racing  at  the  time  the  stage  was  upset;  that 
affiant  could  have  proved  by  the  above  named  witness  this 
was  not  the  fact,  had  he  known  that  they  could  or  would 
have  been  admitted ;  that  affiant  procured  those  witnesses 
to  be  ready  with  a  view  of  contradicting  the  testimony  which 
WflB  xeally  introdiiQed.    Affiant  says,  that  after  asking  siid 
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FialrfT  whether  testimony  would  be  admitted,  and  reoeivii^ 
a  reply  ia  the  negative,  he  asked  him  if  the  parties  con* 
oemed  were  to  be  admitted,  and  he  replied,  no,  they  did  not 
want  anybody  there  at  all,  but  themselves,  and  any  physin 
dan  that  might  call  upon  them ;  that  affiant  refrained,  from 
being  present  at  the  arbitration  in  conseqxrence  of  this  infor- 
mation ;  and  that  he  was  not  aware  until  afterward,  that  said 
Sullivan  had  been  admitted  into  the  room,  or  that  he  had 
been  allowed  to  introduce  witnesses,  and  especially  witnes- 
ses as  to  racing,  or  aa  to  the  circumstances  of  the  upsetting. 
Affiant  says  that  he  believes  that  said  Finley  in  giving  him 
said  information,  acted  in  good  &ith  at  the  time,  but  that  the. 
subsequent  deviation  from  the  intended  course,  had  a  preji^- 
^ieial  effect  upon  the  interests  of  said  Frink  k  Co.,  which 
was  probably  not  contemplated,  foreseen,  or  intended  by- 
said  Finley. 

The  affidavits  of  John  Collins,  the  driver  of  the  coach  xo. 
which  Sullivan  was  injured,  and  of  John  F.  Lane,  the  driver 
of  a  coach  in  company  at  the  time,  are  also  appended,  to  the 
effect  that  the  stagq  in  which  Sullivan  was  at  tiie  time  o^  the 
accident,  was  being  driven  slowly  and  carefully. 

There  ia  also  the  affidavit  c^  T.  S.  Wilson,  one  of  the, 
arbitrators  of  record,  as  fi^ows :  ''  I  have  read  the  deposi- 
tion of  R  J.  Thomas,  and  say  that  said  arbitration  was  ooa- 
ducted  £urly,  and  so  &x  as  I  know,  in  accordance  with  the. 
wishes  of  said  parties;  that  said  Briggs  was  introduced  for 
the  purpose  of  showing  the  manner  in  which  the^jury  to 
said  Sullivan  was  inflicted,  in  order  that  those  arbitrators 
who  were  physicians,  might  judge  of  the  permanency  of  the 
injury,  and  not  for  the  purpose  of  showing  the  conduct  of 
the  stage  driver ;  that  whether  the  witnesses  were  sworn  ox 
not^  affiant  does  not  recollect,  as  the  arbitrators  understood 
that  this  was  optional  with  them;  that  said. Thomas  made 
no  objections  to  any  of  the  proceedings ;  that  the  amount  <^ 
the  award  was  fixed  upon  by  said  arbitrators  because  phy* 
sicians  who  attended  said  Sullivan  in  his  sickness,  stated 
that  said  Sullivan  would  never  recover  firom  the  injury ; 
ihi^  affiiant  would^  however^  vx  jivstice  sti^te,  that  he  n/9w 
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thinks  the  amount  of  said  award  high,  and  that  said  injury 
was  not  BO  great  as  said  arbitrators  were  led  bj  the  testi- 
monj  to^ believe,  but  still  said  award  was  based  upon  uncon- 
tradicted testimony,  and  was  the  honest  verdict  of  said 
arbitrators. ' 

This  latter  affidavit  was  placed  of  record  by  Sullivan. 
The  others  were  filed  by  defendant.  The  court  below  re- 
fused to  disturb  the  award,  and  defendant  appeals. 

Smith,  McKinhy  A  Poor,  for  the  appellant. 

Under  the  Code,  §  2111,  awards  are  placed  upon  the  same 
footing  as  the  verdict  of  a  jury.  Section  2110  provides  for 
a  rehearing,  or  a  recommitment.  Section  2112  makes  affi- 
davits part  of  the  record  to  be  sent  up;  in  this  case  the  affi- 
davits  are  all  included  in  the  bill  of  exceptions.  A  fair  con- 
struction of  the  three  sections,  clearly  puts  awards  upon  the 
footing  of  a  verdict,  with  authority  to  the  court  to  grant  a 
liew  trial  for  any  good  and  sufficient  reason,  and  an  appeal 
can  be  had  to  the  Supreme  Court  from  the  decision. 

This  submission  is  substantially  under  section  2099  of  the 
Code.  The  question,  then,  is  whether  there  is  substantial 
ground  for  a  new  trial  ?  It  is  clear  from  the  affidavit  of  ThomaSy 
one  of  the  arbitrators,  that  the  arbitrators  mistook  the  law 
in  allowing  evidence  of  racing,  &c.,  to  aggravate  the  dam- 
ages ;  it  is  equally  clear  that  smart  money  and  exemplary 
damages  were  allowed  for  this,  whereas  the  damages  should 
have  beetf  limited  to  the  actual  injury  and  loss  of  Sullivan. 
See  2  Greenleaf 's  Evidence,  §  258,  and  the  note,  where  the 
matter  is  discussed  at  length  in  the  note.  Judge  Wilson 
says  in  his  affidavit,  taken  on  the  part  of  Sullivan,  that  he 
thought  at  the  time  they  done  right  (we  believe  they  all  in- 
tended to  do  right),  but  he  now  thinks  that  they  gave  too 
much  damages.  *  Then,  it  is  quite  as  clear  from  the  affidavit 
of  Huff,  and  of  two  other  witnesses,  that  there  was  no  ra- 
cing ;  and  that  Frink,  by  his  agent,  was  ready  to  disprove 
the  testimony  offered  to  show  that  there  was,  and  was  only 
prevented  by  the  arbitrators. 

There  was,  then,  a  wrong  rule  of  law  adopted  in  assessing 
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damages.  The  arbitrators  exceeded  the  law ;  and,  yre  say, 
they  exceeded  the  terms  of  the  submission,  in  going  into  the 
'  matter  of  exemplary  damages ;  for  it  was  only  the  actual  in- 
jury received  that  they  had  any  right  to  inquire  into,  either 
by  the  law  or  by  the  terms  of  the  submission.  Any  mere 
technical  objection  ought  to  have  no  weight  in  such  an  ap- 
plication as  this ;  it  is  only  substantial  matter  that  should  be 
regarded.  The  mere  £Etct  that  the  witnesses  were  not  sworn, 
who  testified  to  the  racing,  would  not,  of  itself  be  sufficient 
ground  for  a  new  trial ;  but  where  the  parties  are  not  pres- 
ent, in  consequence  of  the  direction  of  the  arbitrators,  or  the 
terms  of  the  submission,  and  unsworn  and  imtrue  statements 
are  made,  which  did  have  a  material  influence  upon  the 
amount  of  damages ;  taken  as  a  whole,  the  case  ,il3  a  strong 
case  for  a  new  trial.  The  sworn  affidavits  in  this  case,  are 
to  be  taken  as  true,  especially  when  there  are  two  affidavits 
against  the  statement  of  one  witness,  who  was  not  sworn. 
The  admission  of  illegal  testimony,  which  probably  had  an 
efifect  upon  the  jury,  is  a  good  cause  for  a  new  trial. 

In  this  case  the  testimony  was  illegal  and  improper,  and 
it  is  not  necessary  to  show  that  all  the  arbitrators  or  jurors 
were  alike  influenced  by  it  The  mere  admission  of  it 
raises  the  presumption  that  it  had  an  influence ;  but  the  evi* 
dence  shows  that  the  fact  that  the  stage  was  racing  when  it 
upeet,  had  more  influence  with  one  of  the  arbitrators  than 
did  the  real  injury;  and  it  is  &ir  to  presume  it  had  its  influ- 
ence with  the  others.  It  was  the  intent  of  the  party  who 
introduced  it,  that  it  should  show  a  flagrant  case,  a  great  out- 
rage, that  called  for  exemplary  damages.  The  arbitrators 
think  they  gave  too  much,  and  we  think  the  same  thing, 
and  hope  the  court  will  exercise  the  power  given  by  the 
Code,  of  treating  this  precisely  as  an  application  for  a  new 
trial  on  the  verdict  of  a  jnry. 

TTm.  Vandever  and  D.  S,  Wihon^  for  the  appellee. 

1.  The  motion  made  to  set  aside  the  award,  cannot  be  sus- 
tained, because  it  does  not  appear  that  there  was  fraud,  mis- 
take,  or  misconduct^  partiality  or  &vor,  on  the  part  of  the 
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arbitrators.  See  iferriU  ▼.  Jferriity  11  HI.  567 ;  Mitchell  y. 
Bushy  7  Cowen,  185 ;  Winship  v.  Jewdt^  1  Barr,  173 ;  9 
Johns.  212 ;  14  lb.  105 ;  Vaughn  v.  Graham^  11  Mis-  * 
acmri,  576 ;  Herrick  r.  Bhxiry  1  Johns.  Ch.  101 ;  Shermer  v. 
BeoJB,  1  Wash.  11 ;  Pleasants  y.  Ross,  lb.  156 ;  T/dii  v.  BaH- 
one,  2  Johns.  Gh.  551 ;  Brawn  y.  Oreene  A  Noyes,  7  Conn.  534» 

2.  The  exdasion  of  the  parties  by  the  arbitratora,  was 
proper,  and  eonstitates  no  ground  for  setting  aside  the 
award.    Watson  on  Award,  117. 

8.  Arbitrators  cannot  impeach  their  awards  eyen  bj  their 
own  testimony.  1  John«  Ch.  101 ;  3  Paige,  137 ;  8  I^ 
88;  Bui.  N.  P.  286;  Peake's  N.  P.  C.  6;  1  Esp.  143 ;  3  Ibw 
113;  2  Yer.  717;  2  Johns.  Ch.  849;  4  Johns.  487;  4B.  A; 
PuU.  326;  4Binney,  150. 

4.  Arbitrators  are  judges  of  the  parties'  own  choosing  ;* 
their  proceedings  and  award  are  treated  with  great  liberal* 
ifcy;  and  eyen  a  mistake  and  doubtful  point,  often  will  not 
open  an  award.    1  Johns.  Ch.  101 ;  2  Tern.  251 ;  lb.  705  r 

1  Atk.  63;  8  lb.  486;  lb.  629;  lb.  644;   1  Ves.  jr.  869? 

2  lb.  22 ;  13  East,  357. 

5.  Excess  in  the  amount  of  award  is  no  ground  ibr  setting 
it  aside,  unless  it  be  so  great  as  to  indicate  ftaud.  4  and  6 
Kentucky,  228 ;  UnderhiU  y.  Van  (hrUmd,  2  Johns.  Ch. 
869. 

&  Change  of  opinion  by  one  or  all  of  the  arbitraton^ 
after  award  rendered,  cannot  affect  the  awardL  See  CUamBh 
land  y.  Dixonj  4  J.  J.  Marsh.  228. 

WooDWABD,  J.(l) — This  award  cannot  be  sustained.  Onet 
thing  in  the  case  seems  difficult  to  understand.  One  of  tho 
affidayits  says,  the  testimony  -of  Briggs  ''  was  introduced  ibr 
the  purpose  of  showing  the  manner  in  whicb  the  injury  waa^ 
inflicted,  in  order  that  those  arbitrators  who  were  physicianv 
might  judge  of  the  permanency  of  the  injury,  and  not  for 


(I)  ThU  cause  hayiDg  been  argued  before  STOCS^Ol^  J.,  came  upon  Uio 
bench,  he  took  no  part  in  the  decision.    IsBKLi^  J.,  left  the  bench  before  its 
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the  ptopoee  of  showing  libe  oosdnct  of  the  driyer."  Now, 
the  article  of  snbmiasioix  itself  states  the  manner.  It  says, 
"Whereas  Michael  Otis  Snllivan  was  ups^  in  a  stage  of 
John  Frink  k  Co.,  nnder  cireninstanoes  rendering  John 
Frink  &  Co.  liable  to  paj  said  Sollivan  his  l^al  damageSr 
and  whereas  there  is  no  dispute  abont  the  liability,"  kc^ 
^nbere  was,  therefore,  no  testimony  needed  to  show  the  manr 
ner,  if  this  merely  was  wanted.  And  if  anything  else — if 
any  eircnmstances  were  wanted — ^botfa  parties  should  haye 
been  allowed  to  be  heard  in  testimony.  The  plaintiff  ha» 
cited  law,  and  supported  it  by  sufficient  authority,  which  we 
ha(ye  no  disposition  to  controy^rt. 

The  principal  proposition  is,  that  an  award  can  be  set  aside 
<mly  for  mistake,  liiisconduct,  partiality,  or  fi»ud,  in  the  aTbi<- 
tniAorsw  Bat  it  must  be  remembered,  that  in  the  legal  idea' 
of  misconduct,  an  eyil  intention  is  not  a  necessary  ingredi- 
ent The  question  is,  whether  that  has  not  been  done  which 
prepidiced,  or  had  a  strong  tendency  to  prejudice,  the  rights 
of  one  of  the  parties,  eyen  though  no  wrong  intent  entered 
into  it.  We  think  something  of  this  character  has  been 
done.  One  of  the  parties  was  informed  that  no  testimony, 
or  none  on  a  certain  question,  pertaining  to  the  matter, 
would  be  heard.  But  buc)x  testimony  was  heard.  It  is  im- 
material that  the  representation  was  made  innocently  or 
jgQOcantly.  Tho  fact  was  otherwise ;  and  in  our  opinioQ^  ii 
iftiotuBaiterial  that  the  mind  of  the  arbitrator,  Wilson,  was 
not  influenced  by  it  It  is  eyident  that  Thomas  was,  and 
we  are  left  in  uncertainty  as  to  Finley,  the  other  arbitratgr. 
If  thjs  testimony  had  not  been  heard^  Thomas  would  not 
hftve  assented  to  this  award;  and  we  eanxioi  say  but  that  lie 
arighl  haye  influenced  the  others  to  a  difierent  conclusion. 
It  IB  not  said  that  arbitrators  must  in  all  cases  hear  testi- 
mony,  nor  what  they  must  hear„  but  only  that  if  they  re- 
oeiye  it  on  one  side,  they  must  on.  the  other.  If  it  is  pro- 
yided  that  the  arbitrators  may  take  such  steps  to  arriye  at 
ihe  amount  of  damages  as  they  may  deem  proper,  this  does 
not  mean  that  they  may  yiolate  the  principlea  of  justice. 
There  was  misconduct  or  partiality  in  ihet  matter  of  iaet^  or 
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the  result,  although  none  in  the  motive.  The  case  of  Wal- 
ker V.  Frobisher,  6  Veaey,  70,  is  very  analogous.  The  chan- 
cellor's  opinion  indicates  the  facts  sufficiently.  He  says : 
"  The  arbitrator  had  examined  different  witnesses  at  differ- 
ent times,  in  the  presence  of  the  parties.  He  recommended 
to  them  not  to  produce  any  more  witnesses.  After  that,  he 
heard  others  on  one  side.  He  swears  it  had  no  effect  on  his 
award.  I  belieye  him.  He  is  a  most  respectable  man. 
But  I  cannot,  from  respect  for  any  man,  do  that  which  I 
cannot  reconcile  to  general  principles." 

The  language  of  the  statute,  that  the  award  "shall  have  the 
force  .and  effect  of  the  verdict  of  a  jury,"  must  not  be 
stretched  too  far.  Its  principal  intent  is  that  judgment  may 
be  rendered  upon  it,  as  upon  a  verdict  TLis  is  manifested 
by  the  words  which  immediately  follow  in  the  same  section: 
''Judgment  may  be  entered,  and  execution  issued  accord- 
ingly." 

Judgment  reversed. 


PiNNKT  V.  Thompson. 

Where  it  is  manifest  that  a  writing  does  not  constitute  the  whole  contract,  as 
where  the  subject  matter,  or  persons,  and  the  like,  are  not  defined,  pared 
evidence  is  admissible  to  show  the  remainder. 

Where  in  an  action  of  trespass  lor  entering  upon  land,  and  Tot  cutting  and  ear- 
rfing  away  timber,  the  defendants  justified  under  a  contract  with  the  plain- 
tiff's grantor,  made  before  his  purchase,  and  alleged  that  the  said  grantor 
•old  one  of  the  defendants  twenty-three  hundred  linear  feet  of  standing  tim- 
ber, at  five  cents  per  foot,  for  which  a  part  of  the  oonsideration  was  paid 
down,  and  the  balance  to  be  paid  after  the  timber  was  taken ;  and  that 
plaintiff  had  express  notice  of  this  contract,  and  purchased  with  reference  to 
it,  which  contract  was  in  writing,  and  had  been  destroyed,  and  which  was 
established  by  parol  evidence ;  and  where  the  defendants  offered  to  prove 
that  there  was  a  verbal  agreement  that  the  timber  mentioned  in  the  contracti 
was  to  be  taken  ftom  a  tract  of  two  hundred  and  forty  acres,  of  which  the 
locus  in  quo  was  part,  to  which  evidence  the  plaintiff  objected,  but  the  ob- 
jection was  overruled,  and  the  evidence  admitted ;  Hdd,  That  the  evidence 
was  jNToperiy  admitted. 
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Appedlfrcm  the  Johnson  District  (hurt 

The  plaintiff  sued  the  defendants  for  trespass,  in  entering 
upon  his  land,  and  cutting  and  carrying  away  timber  there- 
from. The  plaintiff  purchased  the  land  of  the  executors  of 
the  will  of  James  P.  Carleton,  deceased.  The  defendants 
justified  under  a  license  or  contract  with  the  same  executors, 
made  before  the  plaintiff  purchased.  They  allege  that  the 
executors  sold  to  said  E.  B.  Thompson  twenty-three  hun- 
dred linear  feet  of  standing  timber,  at  five  cents  per  foot,  for 
which  a  part  of  the  consideration  was  to  be,  and  was,  paid 
down,  and  the  balance  was  to  be  paid  after  the  timber  was 
taken.  The  defendants  aver  that  the  plaintiff  had  express 
notice  of  this  contract,  and  that  he  bought  with  reference  to 
it.  It  was  shown  that  the  contract,  as  stated  ^bove,  was  in 
writing,  and  that  the  writing  was  destroyed.  Parol  evi- 
dence of  its  contents  was  given.  The  defendants  then 
offered  to  prove  that  there  was  a  verbal  agreement,  that  the 
timber  mentioned  in  the  contract  was  to  be  taken  fix)m  a 
tract  of  two  hundred  and  forty  acres  of  land,  of  which  the 
loais  in  quo  was  part ;  to  which  the  plaintiff  objected.  The 
court  overruled  the  objection,  and  permitted  the  evidence  to 
be  given,  to  which  the  plaintiff  excepted.  This  presents  the 
only  question  in  the  case. 

Wm.  E.  i/H&r,  for  the  appellant 

Edmonds  A  Ransom^  for  the  appellees. 

Woodward,  J. — ^There  was  no  error  in  the  ruling  of  the 
court  This  is  not  a  case  where  the  law  requires  the  con- 
tract to  be  in  writing.  It  is  one  where  a  part  is  reduced  to 
writing,  and  a  part  is  not ;  and  where  it  is  manifest  that  the 
writing  does  not  constitute  the  whole,  parol  evidence  is  ad- 
missible to  show  the  remainder.  2  Pars,  on  Contract,  61. 
Thus,  when  the  subject  matter,  or  persons,  and  the  like,  are 
not  defined  in  the  writing,  parol  evidence  is  zeoeivable  to 
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point  them  out.  Pars.  tU  supra,  8;  lb.  148;  Jackson  ex 
dem.  Van  Vechien  ^oLy.  Sill  et  al^  11  Johii&  201 ;  Jackson 
ex  dem,  Lowell  v.  Parhhurst,  4  Wend.  869.  So,  if  the  lan- 
guage is  a{^licable  to  several  of  any  kind  of  objeots,  as  ser- 
eial  pieces  of  land^  several  parcels  of  goods;  in  other  wovds^ 
if  the  partioulaiB  are  inde^te^  so  that  it  is  not  knowa  ta 
whieh  the  contract  relates^  the  evidence  is  admissible*  2 
GieenL  Ev.  §  288. 

In  the  case  before  us,  urAa^  ^Tni^r  iras  intendedi  is  Bia&ifesily 
left  undefined,  and  this  must  necessarily  be  pdnted  ojit  bj 
paroL    Otherwise,  there  is  no  contracts 

The  judgmeat  of  the  District  Cdort  is  affirmed. 


Barbon  v.  Easton  ei  ai. 

WBen  a  party  bas  two  remediefl  given  by  the  law,  he  haa  his  election,  and 
oaonot  be  compelled  to  take  dther  one. 

Thuf^  on  title  bondB»  or  eontracti  to  convey  land,  tlie  party  gen0i«ny\ !»»• 
iliglit  to  an  action  for  daoAages  for  non-perfonnanoa,  or  to  a  bill  in  cbancaijy, 
to  compel  a  speciflc  performance ;  and  he  cannot  be  drwen  to  take  the  action 
for  damagea 

0.  X.  B.,  being  the  warrantee  of  hmd  wamnt  No.  10,215,  sold  it  to  Eh,  wha 
B^t  it,  with  others,  to  IL,  to  be  located  on  oootraot  On  the  23d  of  Utst^ 
1852,  M.  entered  into  an  agreement  with  T.  F.  B.,  and  at  his  request,  located 
the  warrant  on  the  southeast  quarter  of  section  flye^  in  township  TS,  north 
of  range  43,  and  gave  T.  F.  B.  a  bond,  in  M.'s  own  name,  covenanting  to 
make,  or  procure  to  be  made,  a  deed  for  the  premises,  and  reciting  that  T. 
F.  B.  had  executed  his  note  to  EL  for  the  payment  of  the  warrant  0»  the 
20th  of  September,  1852,  the  warrant  being  then  located,  0.  M.  B.  executed 
ta  K  a  title  bond  for  the  said  premises,  running  to  him,  his  executpn^  ad- 
ministrators, and  assigns,  covenanting  to  convey  the  said  land  on  or  before 
Ifte  12th  of  June,  1853,  provided  E.  should,  on  or  before  that  day,  pay  said 
O.  M.  BL  the  sum  of  $160.00.  Before  the  day  at  payment;  O.  M.  K  dM; 
md  there  was  ao  administrator,  nor  any  one  to  whom  to  pi^  the  nxmej^ 
imtil  after  the  debt  became  due,  when  H.  was  appointed  administrator. 
After  this,  T.  F.  B.,  not  knowing  that  the  legal  title  to  the  land  waa  m  0. 
IL  B.,  but  supposbg  it  to  be  in  E.,  filed  his  bill  against  E.  for  a  specific  per* 
ftrmflBce  of  the  contrsel  to  convey,  aoade  by  IT,  and  In  October,  1864^  tfa» 
9ii4iGA€k»^ff  8Dot^oowlr,iiend»r«latawe  la  hisfevai  tgwSb  B.  Aur 
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Ifae  ooDT^yaoee  of  the  kmd.  T.  F.  B.  afterwards,  Avgost  21,  1865,  filed  his 
UU  in  the  same  oouit  agwnat  £L  and  the  hein  aad  admanifitrator  of  0.  M.  B., 
pnyiog  for  the  ipedfic  peribrmaiioe  of  the  contract  between  0.  M.  B.  and 
K,  alleging  a  tender  of  the  monej  due  to  H^  the  administrator,  and  that  the 
Money  dae  B.  had  been  paid  into  court,  and  remained  in  the  hands  of  the 
tieric;  and  praTing  that  H.  and  the  heirs  of  O.  M.  B.  maj  be  decreed  to  eon- 
Tej  the  premises  to  the  petitioner,  and  that  the  mon^  paid  into  court  Ibr  B, 
jnaj  be  decreed  to  be  paid  to  H.  in  dischajrge  of  the  obligation  under  the 
bond  from  0.  M.  B.  to  E.  To  this  bill  there  was  a  demurrer,  which  was 
erenniled  bj  the  court. 
MHU,  1.  That  under  the  decree  against  B^  T.  F.  B.  stands  in  the  place  of  K, 
and  can  claim  a  performance  of  the  contract  between  0.  M.  B.  and  S. 

3.  That  the  covenants  in  the  bond  from  0.  M.  B.  to  B.  were  mutual  and  da* 
pendent,  and  neither  is  strictlj  a  condition  precedent 

B.  That  the  payment  of  the  money  on  the  part  of  E.  was  prerented  by  the 
death  of  O.  K.  B.,  and  this  being  the  act  of  God,  sared  theforfeitare. 

4.  That  the  demimer  was  properly  oyemded. 

Aj>pealfiom  the  ScoU  District  Court, 

On  the  21st  of  August^  1855,  Barron  filed  bis  biU  in 
equity  in  the  District  Court  in  Scott  county,  against  Elipha- 
let  Easton,  William  Hall,  administrator  of  Ora  M.  Burke, 
deceased,  Albert  O.  Burke,  Charles  Smith  and  Eliza,  his 
wife^  formerly  Eliza  Burke,  and  Ann  and  Howard  Burke, 
minors,  praying  for  the  specific  performance  of  a  contiact 
for  the  conveyance  of  the  southeast  quarter  of  section 
five^  township  seyenty«nine  north,  range  four  east,  which 
was  located  by  military  bounty  land  warrant  number 
10,215.  The  bill  alleges  that  O.  M.  Burke,  being  the  wax- 
rantee  of  this  warrant,  sold  it  to  Easton :  that  on  20th  Sep* 
tember,  1852,  the  said  warrant  being  then  located  on  the 
foregoing  land,  he  gave  to  Easton  a  title  bond,  running  to 
him,  his  executors,  administrators,  and  assigns,  covienanting 
to  oonvey  the  said  tract  of  land  on  or  before  the  12th  day  of 
June,  lw3,  provided  said  Easton  should,  on  or  bdbie  that 
day,  pay  him  the  sum  of  one  hundred  and  sixty  dolkns,  the 
price  agreed ;  that  before  that  time,  Burke  died,  and  there 
was  no  administrator,  nor  apj  one  to  whom  to  pay  the  mo- 
ney, until  some  time  after,  when  the  said  Hall  was  appointed 
administrator ;  that  on  the  17th  day  of  February,  1852,  be- 
fore the  warrant  was  located,  Easton,  who  had  purchased  it^ 
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aent  it  with  others  to  J.  W.  McCaddon,  with  a  request  that 
he  would  locate  them  forthwith,  and  try  to  have  them 
located  on  contract;  that  on  the  28d  day  of  March,  1852, 
McCaddon  entered  into  an  agreement  with  Barron,  located 
the  warrant  on  this  land,  at  his  request,  as  is  understood,  and 
gave  him  (Barron)  a  bond  in  his  own  name,  covenanting  to 
make  or  procure  a  deed ;  but  reciting  in  the  bond,  that  Bar- 
ron had  given  his  note  to  Easton  for  the  payment  of  the  mo- 
aey.  After  this,  Barron  filed  his  bill  against  Easton  for  a 
specific  performance  of  his  contract,  and  such  proceedings 
were  had  in  the  cause,  that  in  October,  1854,  in  the  District 
Court  in  Scott  county,  he  obtained  a  decree  for  a  specific 
performance  against  Easton.  At  this  time  Barron  did  not 
know,  as  he  avers,  that  the  legal  title  was  still  in  Burke,  but 
supposed  it  to  be  in  Easton.  The  bill  alleges  that  a  tender 
of  tiie  money  due  was  made  to  Hall,  the  administrator,  ^d 
also  that  the  money  due  Easton  had  been  paid  into  court,  and 
remains  in  the  clerk's  hands.  The  bill  then  prays  that  the 
said  administrator,  and  the  said  heirs,  may  be  ordered  to 
make  a  conveyance  of  the  said  land  to  the  petitioner,  and 
that  the  money  paid  into  court  for  said  Easton,  under  the 
decree  against  him,  or  so  much  thereof  as  may  be  necessary, 
be  decreed  to  be  paid  to  the  said  administrator,  in  discharge 
of  the  obligation  imder  the  bond  fix^m  Burke  to  Easton. 

To  this  bill  the  defendants  (except  Easton,  who  makes  de- 
fault) demur,  upon  the  following  grounds : 

First  That  there  is  no  equity  shown;  for  that  it  is  brought 
to  enforce  a  contract  upon  a  bond  given  by  Burke  to  Easton, 
his  administrators  or  assignees ;  and  that  complainant  does 
not  allege  that  he  is  an  administrator  or  assignee ;  and  that 
it  appears  that  there  is  no  privity  between  the  petj|ioner  and 
the  defendants. 

Second.  That  complainant  has  a  full  remedy  at  law. 

Third.  That  Easton  made  no  contract  to  oonvey  the  land 
to  complainant 

The  demurrer  was  overruled,  and  the  respondents  appeal. 

D.  Zw  Shoray^  for  the  appellants. 
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Whiiaker  <k  Chanty  for  the  appellees. 

WooDWAKD,  J. — ^The  errors  assigned  are  based  upon  the 
matter  of  the  demurrer.  The  first  and  third  grounds  of  de* 
murrer  amount  to  the  same  thing.  As  to  the  second  ground, 
that  complainant  has  a  complete  remedy  at  law,  nothing  is 
aaid  to  explain  this,  and  show  the  meaning  of  the  party  or 
his  counsel.  But  it  is  presumed  he  means,  an  action  for 
damages  on  the  bond.  It  is  sufficient  to  say,  that  when  a 
party  has  two  remedies  given  by  law,  he  has  his  election, 
and  cannot  be  compelled  to  take  either  one.  Thus,  on  title 
bonds,  or  contracts  to  convey  land,  the  party  generally  has 
a  right  to  an  action  for  damages  for  non-peiformance,  or  to 
a  bill  in  chancery,  to  compel  performance.  And  he  cannot 
be  dri'ven  to  take  the  action  for  damages. 

The  other  grounds  of  demurrer  resolve  themselves  into 
the  one,  that  there  is  no  privity  between  complainant  and 
Burke,  or  his  representatives.    We  will  not  undertake  to 
say  that  the  doctrine  of  priority  of  contract  scarcely  holds 
-among us  now;  but  certain  it  is,  that  its  applicability  is 
much  less  frequent  under  our  law,  than  at  common  law. 
Our  statute  makes  nearly  every  kind  of  contract  assignable, 
80  as  to  permit  the  assignee  to  maintain  an  action  in  his  own 
name,  saving  of  course,  the  right  of  the  obligor  id  respect  to 
defence  and  set-o£    This  alone  might,  perhaps,  cover  the 
objection,  but  we  do  not  stop  to  discuss  the  matter  closely. 
It  is  here  said  further,  that  Easton  made  no  contract  with 
Barron.    This  alludes  to  the  &ct,  that  McCaddon  executed 
the  bond  to  complainant.    In  some  manner  of  treating  the 
subject,  we  would  not  omit  to  notice  Easton's  letter  to  Mc- 
Caddon, and  that  the  bond  of  the*  latter  recites  that  Barron 
had  given  his  note  to  Easton,    But  the  decree  recovered  by 
Barron  against  Easton,  covers  all  this  matter.    It  has  been 
decreed  by  a  competent  court,  that  Easton  did  contract  with 
Barron,  and  that  he  convey  the  land  to  him.    In  the  actual 
slate  of  the  case,  the  title  still  being  in  Burke,  this  amounts 
to  a  decree  that  he  convey  all  his  right,  title,  and  interest 
Thus  there  has  been  au  assignment  of  the  contract  by  judg* 
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ment,  if  not  otherwise;  and  Barron  stands  in  the  plaoe  of 
Easton,  and  can  claim  a  performance  of  the  contract  This 
view  covers  some  of  the  points  made  in  the  argmnent,  under 
the  general  objection,  made  in  the  demimer,  and  they  neei 
LxA  be  noticed  in  detail. 

But  it  is  urged  that  Burke's  agreement  was  upon  a  condi- 
tion precedent,  which  Easton  has  not  performed.  The  cor- 
enanta  are  mutual  and  dependent,  and  neither  is  steictly  a 
condition  preced^it  •  It  is  true,  that  Easton  could  notdatm 
A  deed  until  he  paid  the  money ;  but  neither  could  Burke 
sue  for  the  money,  without  tendering  a  deed.  Burke  might 
be  still  with  safety,  till  Easton  performed,  whilst  Eastern 
must  do  something,  in  order  to  bring  into  being  his  right  te 
claim  a  deed ;  but  this  does  not  make  it  properly  a  conditioft 
precedent.  But,  however  this  may  be  in  strict  correctnefls, 
'the  performance  of  the  act  on  the  part  of  Easton,  or  his  as- 
signee, was  prevented  by  the  act  of  God  in  the  death  of 
Burke;  and  then,  as  soon  as  an  administrator  is  appointed, 
the  money  is  tendered.  According  to  the  commonly  m* 
oepted  rules  of  law,  this  saves  the  forfeiture. 

The  decree  is  affirmed. 


Cabb  v.  Koff. 

It  ifl  irregular  to  rendor  Judgment  bj  de&ult,  where  the  defendant  ia  letomid 
"  not  found,**  without  proof  that  a  oopj  of  the  petition  and  notice  haa  been 
wnt  to  the  defendant^  or  an  excuse  shown  for  not  so  sending  it^  as  re- 
qoirad  hy  section  1836  of  the  Oode. 

Appeal  from  the  Keokuk  District  Cburt, 

This  was  a  proceeding  to  perfect  a  tax  title,  under  section 
606  of  the  Oode.  The  defendant  was  not  personally  served, 
•but  the  notice  being  returned  "  not  found,"  an  order  ww 
aaade  for  publication,  and  the  cause  continued    At  the  nea^ 
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tenn,  proof  of  publication  was  filed,  but  no  proof  was  made 
of  the  sending  a  copy  of  the  petition  and  notice  to  defendant, 
or  anj  excuse  shown  for  not  so  sending  them,  as  required 
by  section  1826.  Judgment  for  plaintiff,  by  default,  and  de- 
fendant appeals. 

A.  H.  Pattersojiy  for  the  appellant. 

Wright,  C.  J. — This  judgment  must  be  reversed.  It 
was  irregular  to  render  a  judgment  by  default,  until  such 
proof  was  made.    Byingion  v.  Orosikwaii  et  a/.,  1  Iowa,  148. 


Haxlon  v.  Ikqram. 

A  penon  setting  out  fire  on  his  own  premises,  who  uses  such  care  and  dili- 
gence to  prevent  it  from  spreading,  as  a  man  (^ordinary  caution  would  em- 
ploy to  prerent  it  from  iiguring  his  own  property,  is  not  liable  for  the  dam- 
age which  it  may  do  to  the  premises  or  property  of  others. 

Lt  Framee  y.  Sjpencer^  2  G.  Greene,  462,  cited  and  followed. 

Appeal  from  the  Polk  Diairict  Court, 

This  was  an  action  to  recover  damages  resulting  to  plain- 
tiff^ fit>m  the  act  of  defendant  in  setting  out  fire,  and  permit- 
ting the  same  to  escape,  and  pass  on  to  the  plaintiff's  prem- 
ises, and  bum  up  a  large  amount  of  rails  and  other  property. 
The  defendant  admits,  that  he  did  set  out  said  fire,  and  that 
it  escaped  from  his  own  premises  on  to  those  of  plaintiff  but 
denies  that  it  was  through  any  carelessness  or  negligence  on 
his  part ;  and  avers  that  he  did  all  that  was  in  his  power  to 
prevent  said  escape.  On  the  trial,  the  plaintiff  asked  the 
court  to  instruct  the  jury  as  follows :  "  That  if  the  jury  are 
satisfied  from  the  evidence,  that  the  defendant  set  out  fire 
upon  his  own  land,  and  it  passed  from  the  defendant's  land 
<m  to  the  plaintiff's  land,  and  his  property  was  burned  up 

Vol.  IU.  6 
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and  destroyed,  the  defendant  is  liable  to  pay  the  damages 
thus  inflicted ;"  which  instruction  was  refused,  and  plain- 
tiff excepted.  Verdict  and  judgment  for  defendant,  and 
plaintiff  appeals. 

Curtis  Bates,  for  the  appellant. 

J,  E.  Jetoeitj  for  the  appellee. 

Wright,  C.  J. — This  case  was  before  us  at  the  last  June 
term  of  this  court.  Then  it  appeared  that  the  District 
Court  had  instructed  the  jury,  that  plaintiff  could  not  re- 
cover, without  proving  that  defendant  was  guilty  of  gross 
negligence  in  setting  out  said  fire,  or  permitting  it  to  escape. 
This  instruction  was  held  to  be  erroneous,  and  the  cause  re- 
manded for  a  new  trial.  It  now  appears  from  the  foregoing 
instruction,  that  plaintiff  claimed  that  defendant  was  liable, 
if  he  set  out  the  fire,  without  reference  to  the  question  of 
negligence,  or  however  much  care,  or  caution,  he  might  have 
taken  in  setting  it  out,  or  in  preventing  its  escape. 

K  this  was  an  open  question  in  this  state,  we  should  have 
some  hesitation  in  saying,  that  the  refusal  to  give  this  in- 
struction was  correct  In  De  France  v.  Spencer ,  2  G.  Greene, 
462,  however,  this  very  question  was  before  the  court,  and 
the  giving  of  a  similar  instruction  held  to  be  erroneous.  In 
that  case,  the  court  below  instructed  the  jury,  that,  "  he  who 
voluntarily  sets  out  fire  on  his  own  land,  is  responsible  for 
the  damages  done  by  its  spreading  upon  the  lands  of  others, 
even  though  he  uses  due  diligence  to  restrain  it."  In  con- 
sidering this  instruction,  KiNNEY,  J.,  in  delivering  the  opin- 
ion, says :  "  But  where,  from  good  motives,  and  under  pru- 
dential circumstances,  a  person  sets  fire  to  his  prairie,  or 
woods,  and  uses  such  care  and  diligence  to  prevent  it  from 
spreading,  as  a  man  of  ordinary  caution  would  use  to  pre- 
vent it  from  injuring  his  own  property,  he  is  not  liable  for 
the  damage  which  it  may  do  to  the  premises  or  property  of 
others.  Ordinary  prudence  and  honest  motives  in  setting  out 
the  fire,  and  due  diligence  in  preventing  it  from  spreading, 
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are  all  that  is  necessary,  and  will  constitate  a  good  defence 
to  an  action  for  damages."  This  case  is  a  decision  of  the 
question  before  ns.  There  are  several  authorities  sustaining 
the  same  view.  In  addition  to  those  cited  in  this  case,  see 
Panion  v.  Holland,  17  Johns.  92 ;  Piatt  v.  Johnson  <t  Root^ 
15  Johns.  218 ;  Thurston  v.  Hancock,  12  Mass.  220 ;  Harding 
Y.  Fahey,  1  G.  Greene,  877 ;  Livingston  v.  Adams  et  al.,  8 
Cowen,  175.  Others,  again,  hold  the  contrary  doctrine,  and 
sustain,  either  partially  or  entirely,  the  instructions  asked 
by  the  plaintiff.  Johnson  v.  Barber,  5  Gilm.  425 ;  Burton 
V.  McGleOan,  2  Scam.  484;  Stout  v.  Mc Adams,  2  lb.  67. 

It  will  thus  be  seen,  that  the  courts  of  other  states  differ 
on  the  question  involved,  and  under  such  circumstances,  we 
follow  the  ruling  heretofore  made  in  our  own  courts.  As  a 
question  of  expediency  or  policy,  it  may  well  be  doubted, 
whether  the  contrary  rule  would  not  give  greater  security 
to  property,  and  more  effectually  guard  the  rights  of  prem- 
ises injured,  from  fire,  set  out  by  others,  and  other  acts  law* 
ful  in  themselves,  but  which  reasonably  may,  and  in  too 
many  instances  do,  result  in  such  calamitous  consequences. 
But,  we  suppose  that  in  the  case  of  De  France  v.  Spencer ^ 
supra,  the  court  had  regard  to  the  topography  of  our  state 
— ^the  feet  that  the  setting  out  of  fire  was  necessary,  very 
frequently,  in  order  to  properly  open  ferms  and  carry  them 
on,  and  thftt  such  right  had  been  recognized  by  legislation,. 
ftovcL  the  earliest  days  of  our  territorial  existence.  All 
these,  and  other  considerations,  were  eminently  proper  to*  be 
weighed,  and  no  doubt  had  their  appropriate  influence.  In 
view  of  these  circumstances,  therefore,  we  adhere  to  the  rul- 
ing there  made,  and  hold  that  the  instruction  asked  was 
properly  refused. 

In  view  of  the  frequent  instances  of  heavy  losses  from  fire, 
so  set  out,  we  will  add  one  other  thought  before  closing  this 
opinion.  Each  case  must  stand  to  a  great  extent  upon  its 
own  circumstances.  The  liability  depends  upon  a  question 
of  care  and  diligence,  or  negligence  and  want  of  care. 
Whether  there  was  such  care  or  caution  as  should  excuse, 
or  such  negligence  as  fixes  the  liability,  is  a  question  of  feet 
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for  the  juTj — ^the  measure  of  negligence,  or  diligence,  first 
being  defined  by  the  court  In  all  cases,  jurors  cannot  be 
too  careful  in  requiring  defendants  to  use  strict  caution,  and 
great  diligence,  in  setting  out  their  fires,  and  preventing 
their  escape.  All  of  the  circumstances  should  be  carefully 
weighed,  and,  unless  thej  disclose,  with  reasonable  certaintyi 
that  in  setting  out  the  fire,  and  preventing  its  escape,  the 
defendant  has  not  used  those  precautionary  measures,  or 
made  use  of  those  measures  which,  as  a  prudent  and  cautious 
man,  he  would  with  reference  to  his  own  property,  they 
should  hold  him  liable. 

Judgment  affirmed. 


BoswoRTH  &  Allen  v.  Farenholz. 

An  action  to  recorer  the  possession  of  certain  real  estate.  Both  parties  claim 
title  tinder  H.  F.,  who  received  a  conveTance  from  H.  B.  H.  B.  on  the 
18th  of  Jane,  1861,  and  before  he  conveyed  to  H.  F.,  mortgaged  the  premiMS 
to  A.  Y.,  to  secore  the  payment  of  $50.  On  the  22d  of  October,  1852, 
A«  Y.  commenced  suit  in  the  Scott  District  Court,  to  foredoee  the  mortgage, 
making  H.  B.  and  wife  and  H.  F.  parties,  under  a  decree  in  which,  the 
premises  were  sold  and  conveyed  by  the  sheriff  to  W.,  who  conveyed  to  A. 
a  y.,  who  coDveyed  to  B.  ft  A^  the  plaintiA.  On  the  25tll  of  September, 
185 1,  H.  F.  mortgaged  the  premises  to  W.  F.,  reserving  the  right  to  boirow 
$300,  and  to  mortgage  the  same  premises  to  secure  the  payment  of  the 
same,  which  last  mortgage  was  to  take  precedence  of  the  mortgage  to  W. 
F.  On  the  24th  of  October,  1851,  H.  F.  mortgaged  the  premues  to  H.  Y., 
to  secure  the  payment  of  $215,  which  mortgage  was  paid  and  canceled  on 
the  8th  of  May,  1852,  at  which  time  H.  F.  borrowed  $250  of  D.  a,  and 
conveyed  the  premises  to  0.  as  trustee,  to  secure  the  payment  of  the  same^ 
authorizing  C.  in  defkult  of  payment,  to  advertise  and  sell  the  property  on 
twenty  days*  notice,  and  convey  the  same  to  the  purchaser.  The  money 
was  loaned  by  8.  to  H.  F.  on  the  strength  of  the  reservation  in  the  mortgage 
to  W.  F.  The  money  not  being  paid,  C.  the  trustee^  on  the  20tb  of  Jun«^ 
1853,  sold  and  conveyed  the  premises  to  B.,  who  conveyed  to  W.,  the  gran- 
tor of  the  plaintifb.  On  the  19th  of  May,  1552,  H.  F.  by  deed,  conveyed 
to  the  defendant  a  portion  of  the  premises,  described  in  the  deed  as  fbllowa : 
''forty  feet  of  lot  two,  in  block  forty-two,  in  Davenport."  The  defendant 
was  in  powiMion  of  the  mortgage  from  H.  F.  to  W.  F.,  dated  Septombtf  26, 
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1861,  bot  she  did  not  aliow  that  it  had  been  astigned  to  her,  or  tbat  ihe  had 
n  J  interest  in  it 

EeH  I,  That  neither  the  defenddtnt  nor  W.  F.  were  in  a  poeition  to  object  to 
the  plaintiff  *a  title  and  right  to  recover  the  premiBea,  on  the  ground  that 
neither  of  them  were  made  parties  to  the  soit  brought  bj  A.  Y.  to  fi)re- 
doae  the  mortgage  exeoated  by  H.  B. 

1  That  the  deed  fiom  H.  F.  to  the  defendant^  was  void,  for  unoertainty  in 
the  description. 

3.  That  the  deed  of  trust  to  C.  was  good  as  a  conveyance  of  H.  F/s  interest 
in  the  premises,  at  the  date  of  the  deed;  that  the  objections  made  to  it,  if 
tenable,  could  only  have  the  effect  to  postpone  the  title  acquired  under  it^ 
to  any  that  might  have  been  acquired  under  the  mortgage  to  W.  F. ;  and 
that  the  deed  of  trast  being  older  than  that  of  defendant,  the  plaintiff's  title 
under  it,  was  superior  to  that  of  defendant 

Appeal  from  the  ScoU  District  Court, 

This  was  an  action  to  recover  the  poflsession  of  the  Tvest 
half  of  lot  2,  in  block  2,  in  Davenport  Both  parties  claim 
title  under  Henry  Farenholz.  who  received  a  conveyance 
of  the  premises  from  Henry  Bliss.  Bliss,  on  the  18th  of 
June,  1851,  before  he  conveyed  to  Henry  Farenholz,  mort> 
gaged  the  premises  to  Antoine  Yeager,  to  secure  the  pay- 
ment of  fifty  dollars.  On  the  22d  of  October,  1852,  Yeager 
commenced  suit  in  the  Scott  District  Court,  to  foreclose  the 
mortgage,  making  Bliss  and  wife  and  Henry  Farenholz, 
parties,  A  decree  of  foreclosure  and  sale  being  rendered^ 
the  premises  were  sold  and  conveyed  by  the  sheriff  to  C;  C, 
Webber,  who  conveyed  to  Amot  k  Veiths,  who  conveyed 
to  plainti&.  On  the  25th  of  September,  1851,  Henry 
Farenholz  mortgaged  the  premises  to  Wm.  Farenholz,  re- 
serving the  right  to  borrow  $800,  and  to  mortgage  the  same 
premises  to  secure  the  payment  of  the  same,  which  last 
mortgage  was  to  take  precedence  of  the  mortgage  to  Wm. 
Farenholz.  On  the  24th  of  October,  1851,  Henry  Farenholz 
mortgaged,  the  premises  to  Henry  Yeager,  to  secure  the  pay- 
ment of  $215 ;  this  last  mortgage  was  paid  and  canceled 
on  the  8th  of  May,  1852 ;  at  which  date,  Henry  Farenholz 
borrowed  of  David  Sullivan,  $250,  and  conveyed  the  prem- 
ises to  John  P.  Cook,  as  trustee,  to  secure  the  payment  of 
the  same,  authorizing  Cook,  in  default  of  payment,  to  ad- 
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vertise  and  sell  the  property  on  twenty  days'  notice,  and 
convey  the  same  to  the  purchasers.  It  was  shown  by  the 
plaintiff,  that  the  money  was  loaned  by  Sullivan  to  Farenholz, 
"  on  the  strength  of  the  exception  in  the  mortgage  from 
Henry  to  Wm.  Farenholz."  The  money  not  being  paid 
according  to  the  tenor  and  eflfect  of  the  promissory  note  to 
Sullivan,  J.  P.  Cook,  the  trustee,  on  the  20th  day  of  June, 
1853,  sold  and  conveyed  the  premises  to  Barrows,  who  con- 
veyed to  Webber,  the  grantor  of  plaintiff. 

The  defendant  offered  in  evidence,  the  record  of  the 
mortgage  from  Henry  Farenholz  to  Wm.  Farenholz,  dated 
September  25th,  1861.  There  was  not  shown  any  assign- 
ment of  the  mortgage  to  defendant,  nor  that  she  had  any 
interest  in  it,  except  the  possession  of  the  mortgage.  De- 
fendant also  gave  in  evidence  a  deed  of  conveyance  from 
Henry  Farenholz  to  defendant,  dated  May  19th,  1852,  for 
"forty  feet  of  lot  No.  2,  in  block  No.  2,  in  Davenport" 
The  cause  was  tried  by  the  court,  with  leave  to  either  party 
to  except  to  the  decision.  The  court  gave  judgment  for 
the  plaintiff  for  the  possession  of  the  premises.  The  defend- 
ant excepted  to  the  decision  of  the  CQurt,  for  the  following 
reasons: 

1.  Because  William  Farenholz  was  not  made  a  party  to 
the  proceedings  in  foreclosure  of  Yeager  against  Bliss  and 
others. 

2.  Because  defendant  was  not  made  party  to  said  pro- 
ceedings. 

8.  Because  the  power  reserved  to  Henry  Farenholz  in  the 
mortgage  to  William  Farenholz,  had  been  exhausted  by  the 
mortgage  to  Henry  Yeager,  and  no  new  mortgage  could  be 
given  to  take  precedence  of  that  given  to  William. 

4.  Because  a  power  to  mortgage,  is  not  a  power  to  give 
a  deed  of  trust,  and  no  deed  of  trust,  or  sale  under  it,  would 
confer  such  a  title  as  to  enable  the  plaintiff  to  recover  the 
possession  of  defendant. 

6.  Because  the  deed  of  trust  to  John  P.  Cook,  does  not 
refer  to  the  power,  nor  does  it  anywhere  appear,  that  the 
same  was  made  in  execution  of  the  power  named  in  the 


SUPREME  COURT  CASES— 1856.  87 

Bo6woith  y.  Farenhok. 

mortgage  from  Henry  to  William  Farenholz,  and  parol  tes- 
timony cannot  be  given  to  prove  it 

The  conrt  overruled  the  exceptions,  and  defendant  ap- 
peal& 

WhUaker  <t  Chanty  for  the  appellant. 

Cook  it  Dillon,  for  the  appellee. 

Stockton,  J. — It  is  nrged  by  defendant,  as  a  fatal  objec- 
tion to  plaintiif's  title  and  right  to  recover  against  her,  that 
neither  William  Farenhol^  nor  defendant,  were  made  par- 
ties to  the  suit,  brought  by  Yeager  to  foreclose  the  mort- 
gage given  by  Bliss,  June  18th,  1851.  We  do  not  see  that 
the  defendant  is  in  a  position  to  make  this  objection  for 
William  Farenholz.  She  does  not  connect  herself  in  any 
manner  with  him,  nor  show  any  right  to  answer  for  him, 
except  that  she  has  in  her  possession  the  mortgage  given 
by  Henry  to  William  Farenholz,  September  25,  1851.  K 
by  the  production  of  this  mortgage,  it  was  intended  to  show 
an  outstanding  title  in  William  Farenholz,  in  order  to  de- 
feat plaintiff's  right  to  recover,  it  is  well  settled  that  such 
outstanding  title,  must  be  a  legal  title,  better  than  the 
plaintiff's.  In  this  instance,  it  will  not  be  contended,  that 
William  Farenholz  has  any  but  an  equitable  title,  if  he  had 
even  that,  after  the  proceedings  in  foreclosure. 

We  are  quite  as  far  from  being  satisfied,  that  the  defend- 
ant is  in  any  better  position  than  William  Farenholz ;  or 
that  she  can  be  permitted  to  object  that  she  was  not  made 
a  party  to  the  foreclosure  suit.  She  claims  under  a  deed  of 
conveyance  from  Henry  Farenholz,  which  purports  to  con- 
vey to  her  forty  feet  of  lot  No.  2,  in  block  No.  2,  in  Daven- 
port. Does  this  give  her  any  title  to  the  premises  in  con- 
troversy/ We  think  not.  The  description  is  fetally 
defective,  and  does  not  convey  to  her  any  interest.  In 
Worihington  v.  HilyeTy  4  Mass.  205,  Parsons,  C.  J.,  says : 
"  If  the  description  in  a  conveyance  be  so  uncertain,  that  it 
cannot  be  known  what  estate  was  intended,  the  conveyance 
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is  void."    See  also,  OauU  v.  Woodhridge^  4  McLean,  829 ; 
Porkendorf  v.  Taylor's  Lessee^  4  Peters,  849 ;  Haven  t.  Ortmey 
1  N.  H.  93 ;  Ward  v.  Bartholomew,  6  Pick.  409 ;  but  if  this 
deed  was  sufficient,  and  defendant  could  take  under  it  all 
the  interest  of  Henry  Farenholz  at  the  date,  it  must  be 
remembered  that  plaintiff  derives  title  by  virtue  of  the  deed 
of  trust  to  J.  P.  Cook,  of  older  date  than  defendant's  con- 
veyance fix)m  Henry  Farenholz.    The  objections  made  to 
the  deed  of  trust  to  Cook,  are  altogether  to  the  operation 
of  the  deed,  as  a  valid  execution  of  the  power  reserved  in 
the  mortgage  to  William  Farenholz.    The  objections,  if 
tenable,  can  only  have  the  effect  to  postpone  the  title  ac^ 
quired  under  it,  to  any  that  might  be  acquired  under  the 
mortgage  to  William  Farenholz,  in  which  the  power  is  re- 
served.   It  is  still  good  as  a  conveyance  of  Henry  Faren* 
holz's  interest  in  the  premises  at  the  date  of  the  deed, 
and  being  of  an  older  date  than  the  defendant's  deed,  the 
plaintiff's  title  under  it,  is  superior  to  that  of  defendant 

It  is,  therefore,  unnecessary  for  us  to  notice  the  other 
questions  raised  by  defendant.  The  plaintiffj  in  our  judg- 
ment, has  shown  a  valid  subsisting  interest  in  the  premises 
in  dispute,  and  a  right  to  the  immediate  possession.  The 
defendant  is  in  possession  without  title,  and  her  possession 
must  yield  to  the  superior  right  of  plainti£&. 

Judgment  affirmed 


8     88 
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• 

Where  in  an  action  for  monej  a11e|{ed  to  have  been  found  bj  the  defendant, 
a  witneea  called  by  the  plaintifi;  testified  that  the  defendant  came  to  hit 
office,  and  infbnned  him  that  he  had  found  money  over  one  of  the  windows 
of  a  certain  house ;  that  the  witness  suggested  to  osU  in  the  proeeoizting  a^ 
tomey  of  the  county,  and  advise  with  him ;  that  this  was  done^  and  Hi^ 
advised  defendant  to  bring  the  money  to  the  office,  and  that  it  should  be 
marked ;  that  defendant  got  the  money,  and  they  maiked  it ;  that  defendant 
took  it  away  with  him;  and  ib«t  defendant  was  to  put  it  in  Ibe  saaie  ^aoe 
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where  he  found  it ;  and  where  on  crofi8-ezamhiati<Mi,  the  defendant  asked 
the  witnesB  to  state,  what  the  defendant  had  stated  in  other  conversational 
about  his  putting  the  money  back  in  the  same  place,  and  whether  he 
watched  the  same  or  not  to  which  question  the  plaintiff  objected,  which 
objection  was  sustained  by  the  court,  and  the  testimony  excluded;    Biddf 
That  the  evidence  did  not  tend  to  explain  the  previous  testimony  of  the 
witneaiv  and  was  not  admissible  under  section  2399  of  the  Code. 
The  other  act  or  declaration  of  a  party,  contemplated  by  section  2399  of  the 
Code,  to  be  admissible  in  evidence,  must  be  something  which  is  necessary 
to  make  the  previous  or  sobeequent  detached  act  or  declaration  ftilly  under' 
tioodf  or  to  explain  it 
It  is  not  all  that  the  party  may  have  said  at  other  times,  with  regard  to  the 
subject  of  the  suit,  or  the  matter  in  controversy,  that  is  adnusaible  in  evi- 
dence, under  section  2399  of  the  Code. 
Where  in  action  to  recover  money  of  the  plaintiff,  all^^  to  have  been  lost 
by  the  negligence  of  the  defendant,  the  court  instructed  the  jury,  on  its  own 
motion,  as  follows:  "  That  only  slight  diligence  was  required  of  the  defend- 
ant in  the  care  of  the  money,  and  that  he  was  answerable  for  gross  negli- 
gence only ;"  and  where  the  defendant  asked  the  court  to  instruct  the  jury 
as  follows :  "  Tbat  if  they  find  that  the  defendant  knew  that  the  money 
found  by  him  belonged  to  the  plaintiff,  he  could  recover  nothing  for  tha 
finding,  except  it  was  voluntarily  given  to  him  by  the  plaintiff;  and  that  ha 
was  an  unpaid  bailee,  and  only  responsible  for  gross  negligence,"  which  the 
court  refused  to  give ;  BeH  That  the  two  propositions  being  legally  identi- 
cal, the  second  was  unnecessary;  and  that  the  instruction  asked  by  defend- 
ant, being  based  upon  an  hypothesis  upon  which  it  does  not  appear  that 
there  was  any  evidence,  was  properly  reftised. 
The  word  "  carelessness  "  is  not  a  legal  term,  but  it  must  be  taken  as  equivik 

lent  to  negligence. 
And  where  in  such  an  action,  the  court  instructed  the  jury  as  follows ;  "That 
if  defendant  foimd  the  plaintiff's  money,  knowing  the  same  to  be  the  plain- 
tiff's,  he  was  bound  to  make  restitution  of  the  same,  without  compensation:** 
Beld,  That  this  instruction  is  in  accordance  with  the  act  to  provide  for  the 
taking  up  of  water  crafts  found  adrift,  lost  goods,  and  estray  animals^  ap- 
proved January  24,  1862,  and  was  correct 

Appeal  from  the  Warren  District  Cburt. 

Thi3  action  was  instituted  by  Dougherty  before  a  justice 
of  the  peace,  against  Posegate,  to  recover  a  certain  sum  of 
money,  alleged  to  have  been  lost  by  the  negligence  of  the 
defendant,  and  taken  by  appeal  to  the  Distinct  Court,  where 
judgment  was  rendered  for  the  plaintiff  The  defendant 
appeals.  The  facts  of  the  case  and  the  errors  assigned^  are 
fully  stated  in  the  opinion  of  the  court 
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Clarke  &  Henley^  for  the  appellant. 
P.  Oad  Bryan^  for  the  appellee. 

Woodward,  J.— The  plaintiff  claims  of  defendant  $92.50, 
and  alleges,  that  he  lost  money  to  the  amount  of  $199.50  ; 
that  defendant  found  the  same,  wholly  disregarded  the  law 
concerning  lost  goods,  money,  &c.,  and  so  carelessly  and 
negligently  dealt  with,  and  managed  said  money,  that 
$92.50  thereof  were  totally  lost,  and  have  never  been  paid 
to  plaintiff.  The  defendant  takes  issue  on  all  the  allega- 
tions of  the  petition.  On  the  trial,  one  Henderson,  a  wit- 
ness called  by  the  plaintiff,  testified  that  about  the  19th  of 
December,  1854,  the  defendant  came  to  his  office,  and  in- 
formed him,  that  he  (defendant)  had  found  money  over  oue 
of  the  windows  of  a  certain  house.  Witness  suggested  to 
call  in  the  prosecuting  attorney  of  the  county,  and  advise 
with  him.  This  was  done.  They  then  advised  defendant 
to  bring  the  money  to  the  office,  and  that  it  should  be 
marked.  Defendant  got  the  money,  and  they  marked  it, 
and  defendant  took  it  away  with  him,  and  was  to  put  it  in 
the  same  place  where  he  found  it.  This  is  all  the  evidence 
shown  in  the  case.  On  cross-examination,  the  defendant's 
counsel  asked  the  witness  to  state  what  Posegate  had  said, 
in  other  conversations,  about  his  putting  the  money  back 
in  the  same  place,  and  whether  he  watched  the  same  or  not. 
To  which  question  the  plaintiff  objected,  and  the  court  sus- 
tained the  objection. 

This  is  the  foundation  of  the  first  assignment  of  errors. 
This  testimony  is  claimed  to  be  admissible  under  section 
2399  of  the  Code,  the  concluding  clause  of  which  provides, 
that  "when  a  detached  act,  declaration,  conversation,  or 
writing,  is  given  in  evidence,  any  other  act,  declaration,  or 
writing,  which  is  necessary  to  make  it  fully  understood,  or 
to  explain  the  same,  may  also  be  given  in  evidence." 
While  we  fully  appreciate  the  wisdom  of  this  provision,  a 
majority  of  the  court,  at  least,  cannot  deem  it  applicable,  in 
the  case  at  bar ;  and  conclude,  therefore,  that  the  testimony 
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was  properly  rejected.  The  otlier  act  or  declaration,  con- 
templated by  the  Code,  must  be  something  which  is  neces- 
sary to  make  the  previous  or  subsequent  detached  act  .or 
declaration,  fully  understood,  or  to  explain  it.  It  is  not  all 
that  the  party  may  have  said,  at  other  times,  with  regard  to 
the  subject  of  the  suit,  or  the  matter  in  controversy.  Now, 
in  this  case,  there  is  no  positive  evidence  that  Posegate,  at 
any  time,  said  a  word,  or  at  least,  no  declaration  is  proven. 
He  was  to  do  an  act,  however,  and  this  was  to  place  the 
money  where  he  found  it.  It  is  then  proposed  to  prove 
what  he  said  in  other  conversations  about  putting  the  money 
back,  and  whether  he  watched  it.  How  does  this  explain 
what  he  was  to  do,  or  make  more  folly  understood  what  he 
had  previously  said,  or  undertaken  to  do,  with  the  money? 
It  would  not  seem  to  assist  in  throwing  light  on  these  things, 
but  it  seems  rather  an  effort  to  prove  something  new — ^to  es- 
tablish something  which  he  thinks  may  tend  to  his  exculpa- 
tion, but  which  did  not  exist,  and  could  not  have  been  in 
existence,  at  the  time  of  undertaking  the  other  act  If  this 
were  allowed,  it  would  afford  a  convenient  method  for  a 
party  to  make  testimony  for  himself;  for  he  could  promise 
to  do  a  thing,  and  then  afterwards  say  he  had  done  it,  and 
thus  prove  its  performance.  This  was  not  contemplated  by 
the  Code.  This  is  the  substance  of  the  reasoning  on  the 
one  side,  and  its  force  is  appreciated ;  whilst  on  the  other, 
it  is  feared  that  this  is  giving  too  narrow  a  sense  to  the  stat- 
ute, and  standing  too  much  upon  the  mere  word ;  and  it  is 
thought  that  the  matter  in  question  might  fairly  stand,  per- 
haps, with  the  sense  of  the  first  clause  of  the  same  section. 
However,  the  foregoing  are  the  views  of  the  majority,  and 
the  writer  yields  a  doubting  assent. 

The  other  suppi<osed  errors  rest  upon  the  instructions.  The 
court,  on  its  own  motion,  instructed  the  jury  that  only  slight 
diligence  was  required  of  the  defendant,  in  the  care  of  the 
money;  and  that  he  was  answerable  for  gross  negligence 
only.  The  defendant  asked  the  same  charge,  but  it  was 
coupled  with  qualifications,  or  with  other  ideas,  rendering  it, 
at  least)  more  obscure.   The  court  refused  to  give  it    If  the 
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two  propositions  are  legally  identical,  the  second  was  unne- 
cessary, and  we  should  not  reverse  the  cause  for  its  refusaL 
But  that  of  defendant  is  based  upon  a  hypothesis,  viz :  that 
defendant  knew  it  was  plaintiff's  money — upon  which  it 
does  not  appear  to  this  court,  that  there  was  the  least  testi* 
mony.  The  proposition  given  by  the  court,  therefore,  was 
the  one  which  was  called  for  by  the  case,  and  is  equally  in 
defendant's  favor  with  that  asked  by  him,  whilst  defendant's 
was  inadmissible,  so  £ur  as  we  can  perceive  from  the  record. 

Objection  is  also  made  by  defendant,  to  the  first  and  se- 
cond  instructions  given  at  the  request  of  the  plaintiff.  The 
first  is,  that  if  the  defendant  found  the  plaintiff's  money, 
and  by  carelessness  the  same,  or  any  part  thereof,  is  lost  by 
defendant,  he  is  liable  for  the  portion  lost  It  is  true  that 
the  word  "  carelessness,"  is  not  a  legal  term ;  but  it  must  be 
taken  as  equivalent  to  negligence,  from  which  it  does  not 
greatly  differ  in  ordinary  acceptation.  As  to  the  degree  of 
this  necessary  to  charge  the  defendant,  the  court  explicitly 
instructed  the  jury,  as  we  have  seen  above. 

The  second  instruction  is,  that  if  defendant  found  plain* 
tiff's  money,  knowing  the  same  to  be  plaintiff's,  he  was 
bound  to  make  restitution  of  the  same,  without  compensa** 
tion.  This  is  the  provision  of  the  act,  and  is  correct.  See 
Statute  of  1852--8,  166.  The  idea  of  this  instruction  is  not^ 
that  he  is  bound  to  make  restitution  at  all  events ;  but  it  is, 
that  he  shall  do  it  without  compensation ;  that  is,  he  cannot 
make  and  recover  a  charge.  The  objection  to  this  instruc- 
tion is  rather  airy,  and  we  are  not  sure  that  we  perceive  its 
point  But  if  it  be  not  the  above,  then  it  is  that  the  court 
did  not  instruct  that  defendant  might  take  compensation,  if 
given  voluntarily.  If  this  be  it,  we  hardly  think  it  required 
an  instruction  below,  or  the  attention  of  this  court.  These 
are  all  tlie  points  presented  to  the  court,  and  there  is  no 
error  in  them. 

Judgment  affirmed. 
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A  receipt  in  the  words  and  flgnres  following :  "  1,000  bushels  com.  Ledaiie, 
Iow%  Jane  30th,  1854.  Reoeired  in  store,  on  acconnt  of  8.  F.  Atwood,  of 
Chicago,  Illinois^  one  thousand  bushels  of  good,  sound,  merchantable  shelled 
com,  to  be  delivered  to  his  order  to  the  steamboat  landmg  at  Leclaire,  in 
gonny  sacks,  in  good  order,  free  of  charges.  Risk  of  fire  excepted.  W. 
H.  Hewitt,"  is  not  a  negotiable  instrument  under  the  laws  of  this  state. 

Section  949  of  tiie  Code  has  altered  the  common  law  rule,  so  far  as  to  autho-  \ 
me  a  suit  to  be  brought  upon  an  unnegotiable  instrument  in  the  name  of 
theanignee. 

The  use  of  the  term  "to  be  delivered  to  his  order,"  in  sud^  an  instrument^ 
does  not  manifest  an  intention  on  the  part  of  the  maker,  to  make  it  nego- 
tiable. 

Although  the  instrument^  under  section  949  of  the  Code,  is  assignable  by  in- 
doraement,  and  the  assignee  may  sue  on  it  in  his  own  name ;  yet  it  is  sub- 
ject to  any  defence  or  set-off,  legal  or  equitable,  which  the  maker  had 
agunst  the  asngnor,  before  notice  of  the  assignment. 

In  ccder  to  constitute  a  valid  assignment  of  an  unnegotiable  instrument  of 
writing,  notice  must  be  given  to  the  maker. 

Where  in  an  action  on  an  unnegotiable  instrument,  brought  in  the  name  of  the 
assignee,  against  the  maker,  the  defendant  answered,  denying  all  the  ma- 
terial averments  of  the  petition,  and  averred  further,  that  before  defendant 
had  any  notice  of  the  assignment  of  the  receipt  to  the  plaintiflj  the  assignor 
was,  and  still  is^  indebted  to  him  in  a  certain  sum,  for  the  com  in  the  re- 
ceipt mentioned;  that  he  had  no  notice  of  the  transfer  of  the  receipt  to 
plajpt'ff,  until  the  commencement  of  the  suit ;  that  the  assignor  at  the  date 
of  the  receipt,  purchased  the  com  of  defendant,  and  accepted  a  draft  for  the 
price  of  the  same ;  and  that  the  draft  was  protested  and  never  paid ;  and  also 
daimed  the  right  to  retain  the  com,  until  the  price  of  the  same  was  paid; 
and  where,  to  so  much  of  the  answer  as  set  up  new  matter,  the  plaintiff  de- 
murred, and  the  demurrer  was  sustained  by  the  court;  Seld,  That  the  re- 
ceipt not  being  negotiable,  the  plaintiff  stood  in  no  better  position  than  the 
assignor  would  have  stood,  had  the  suit  been  brought  in  his  name,  and  that 
the  demurrer  was  improperly  sustained. 

Where  in  an  action  on  an  unnegotiable  instrument,  brought  in  the  name  of  the 
aangnee,  the  defendant  offered  to  prove,  that  his  defence  to  the  action  as 
set  up  in  his  answer,  existed  before  he  had  notice  of  the  indorsement  of  the 
receipt  to  plaintlfl|  and  before  it  was  in  &ct  indorsed,  which  evidence  was 
obje<^  to,  and  the  objection  sustained;  EeUf  That  the  evidence  should 
have  been  admitted. 
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9 

This  is  an  action  by  plaintiff,  as  assignee  of  the  following 
receipt,  to  recover  of  defendant  the  value  of  the  com  there- 
in mentioned: 
**  1,000  bushels  corn.        Leclaire,  Iowa,  June  80th,  1854. 

"  Received  in  store,  on  account  of  S.  F.  Atwood,  of  Chi- 
cago, Illinois,  one  thousand  bushels  of  good,  sound,  mer- 
chantable shelled  corn,  to  be  delivered  to  his  order,  to  the 
steamboat  landing  at  Leclaire,  in  gunny  sacks,  in  good  or- 
der, free  of  charges.    Bisk  of  fire  excepted* 

W.  H.  Hevhtt." 

This  receipt  was  assigned  to  plaintiff  on  or  about  the  27th 
July,  1854.  Some  time  between  the  8th  and  15th  October, 
1854,  the  plaintiff  demanded  of  defendant  the  corn  men- 
tioned in  the  receipt,  which  defendant  refused  to  de-  , 
liver.  The  receipt  was  taken  by  plaintiff,  in  good  fiiith, 
in  the  ordinary  course  of  business,  and  for  a  good  considera- 
tion. 

The  answer  of  defendant  avers,  that  before  he  had  any 
notice  of  the  assignment  of  the  receipt  to  plaintiff,  At- 
wood was,  and  still  is  indebted  to  defendant  in  the  sum  of 
$450,  for  the  com  in  the  receipt  mentioned,  and  that  ho 
had  no  notice  of  the  transfer  of  the  receipt  to  plaintiff,  un- 
til the  commencement  of  the  suit.  The  answer  further 
avers,  that  Atwood  at  the  date  of  the  receipt,  purchased  the 
corn  of  the  defendant,  and  accepted  a  draft  for  the  price  of 
i;he  same ;  and  that  the  draft  was  protested  and  never  paid ; 
and  defendant  claims  to  retain  the  com,  until  the  price  of  the 
fiame  is  paid  to  him.  To  this  answer,  the  plaintiff  demurred, 
and  the  court  sustained  the  demurrer.  There  was  a  gen- 
eral denial  of  plaintiff's  right  to  recover,  and  of  the  facts 
stated  in  his  petition.  Defendant  offered  no  evidence  to  show 
that  the  plaintiff  had  notice  of  the  facts  relied  on  as  a  de- 
fence to  the  action,  at  or  before  the  time  plaintiff  purchased 
the  receipt  of  Atwood,  but  offered  to  prove  that  his  defence 
to  plaintiff's  action,  as  set  up  in  his  answer,  existed  before 
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he  had  notice  of  the  indorsement  of  the  receipt  to  plaintiff, 
and  before  it  was  in  fact  indorsed.  The  plaintiff  objected 
to  the  evidence,  and  the  court  sustained  iJie  objection,  and 
defendant  excepted.  There  was  judgment  for  the  plwntiff, 
and  de&ndant  appeals. 

Whitaker  Jk  Granty  for  the  appellant. 

The  general  principle,  that  the  com  receipt  was  not  as- 
signable, even  in  equity,  so  as  to  bar  any  defence  or  set-off 
which  the  defendant  had,  prior  to  notice  to  him  of  the  assign- 
ment, will  not,  probably,  be  denied.    This  warehouse  re- 
ceipt could  not  be  assigned  at  common  law ;  it  is  assignable 
in  equity.    2  Story's  Equity  Juris.  §  1040.    Subject  to  all 
the  equities  between  the  parties,  before,  and  at  the  time 
when,  the  debtor  has  notice  of  the  assignment.     Section 
1040.    And  to  perfect  the  assignee's  title,  he  should  imme- 
diately give  notice  of  the  assignment  to  the  debtor,  for,  other- 
wise, a  priority  of  right  may  be  obtained  by  a  subsequent 
assignee,  or  the  debt  may  be  discharged  by  payment  to  the 
assignor,  before  such  notice.   2  Story's  Equity  Juris.  §  1047, 
Must  give  debtor  notice.    Section  1057.    Since,  until  such 
notice,  he  is  not  affected  by  the  trust  created  by  the  assign- 
ment   "The  debtor  may,  in  such  case,  make  all  the  de- 
fences which  he  might  have  made,  if  the  suit  were  for  the 
benefit  of  the  assignor,  as  well  as  in  his  name,  provided  those 
defences  rest  upon  honest  transactions,  which  existed  between 
the  debtor  and  the  assignor,  before  the  assignment,  or  after 
the  assignment  and  before  the  debtor  had  notice  or  knowledge 
of  it."    1  Parsons,  196.   The  modem  English  decisions  have 
settled,  that  in  order  to  constitute  a  valid  assignment  of  a 
debt  of  this  kind,  notice  must  be  given  to  the  debtor.    And 
}£,  without  such  notice,  he  should  pay  it  to  the  creditor,  he 
will  be  protected  in  it ;  or  if,  after  an  assignment,  another, 
in  good  faith,  should  obtain  a  secoiid  assignment,  and  first 
give  notice  of  his  equity,  he  will  be  preferred  to  the  first  as- 
signee.   The  amount  of  the  doctrine  is,  that  the  bare  assign- 
ment of  such  a  chose  in  action^  does  not  pass  it  away,  without 
notice  of  the  &ct  to  the  debtor,  who  thereby  is  informed  of 
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the  real  holder  of  the  debt    Richarck  y.  Origgs,  16  Missouri, 
418;  SBossell,  1. 

The  evidenoe  shows,  that  the  draft  for  the  payment  of  the 
com,  was  protested  and  returned  to  Hewitt,  and  his  right 
to  retain  the  com  as  against  Atwood,  before  Atwood  had 
assigned  it  to  the  bank.    It  is  true,  we  cannot  show  this 
point  on  the  demurrer,  but  the  plea  is,  that  the  draft  was 
protested,  and  the  right  of  set  off  accrued,  before  the  de- 
fendant had  notice  of  the  assignment.    And,  as  we  wish  to 
present  the  whole  case  here,  we  will  argue  it  on  the  facts  as 
proved.    Then,  by  the  general  principles  of  law,  Hewitt 
would  have  the  right  to  make  the  same  defence  against  the 
plaintiff  as  he  would  have  against  Atwood.   As  against  At- 
wood, the  defence  is  a  good  one.    Now,  has  our  Code  modi- 
fied this  principle?    We  think  not,  but  that  this  principle 
is  expressly  recogni2sed.    Section  949  says:  "Instruments 
in  writing,  by  which  ihe  maker  promises  to  deliver  property, 
are  assignable,  by  indorsement  thereon,  or  by  other  writing; 
and  the  assignee  shall  have  a  right  of  action  in  his  own 
name,  subject  to  any  defence  or  set-of^  legal  or  equitable^ 
which  the  maker  or  debtor  has  against  the  assignor,  before 
notice  of  his  assignment"    Section  960  provides,  '*  that  in- 
struments, by  which  the  maker  promises  to  deliver  property, 
are  negotiable  instruments,  where  it  is  manifest  &om  their 
terms,  that  such  was  the  intent  of  the  maker ;  but  the  use  of 
the  technical  words,  ^  order  or  bearer,'  alone,  will  not  mani- 
fest such  intent"    This  instrument  is  not,  under  the  Code, 
a  negotiable  instruAient,  because  there  are  no  terms  in  the 
instrument  showing  the  intent  of  the  maker,  or  that  make 
it  manifest,  except  the  technical  word,  "order,"  which  the 
Code  says  will  not  manifest  such  intent 

2.  Again :  this  com  receipt  merely  gave  the  holder  the 
right  to  demand  of  the  receipter,  the  delivery  of  the  corn. 
Gardiner  v.  Suydam,  3  Selden,  867.  And,  as  Hewitt  was  the 
vendor  of  the  chattel,  he  had  a  right  to  detain  it  for  the  price. 
If  the  property  be  sold  for  cash,  and  the  price  be  not  paid,  or, 
if  it  be  sold  on  a  credit,  and  remain  in  the  hands  of  the  ven- 
dor, the  vendor  has  a  lien  on  it  for  the  price.    1  Parsons' 
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Contract,  440.  In  every  sale,  unless  otherwise  expressed, 
there  is  an  implied  condition,  that  the  price  shall  be  paid 
before  the  buyer  has  a  right  to  the  possession ;  and  this  is  a 
condition  precedent.  1  Parsons'  Contract,  448.  The  decision 
below  takes  from  the  defendant  his  property,  without  his 
being  paid  for  it,  and  there  must  be  some  strong  rule  of 
equity  in  favor  of  some  one  else,  which  will  justify  such  a 
decision. 

Cook  Jt  DiUon^  for  the  appellee. 

The  material  question  presented  by  the  record  in  this 
case,  and  the  one  into  which  all  others  resolve  themselves, 
is  this :  Was  the  defendant  entitled  to  set  up  the  equities 
existing  between  him  and  Atwood,  as  a  defence  to  plaintiff's 
action,  he  being  admitted  to  be  a  bona  fide  holder  for  value^ 
without  notice  ?  The  discussion  of  this  question,  and  of  the 
arguments  pressed  by  the  counsel  for  the  appellant,  neces- 
sarily involves  a  consideration :  1.  Of  the  legal  nature  and 
properties  of  the  instrument  declared  on ;  2.  Of  the  general 
rules  of  law,  aside  from  the  statute,  respecting  such  instru- 
ments ;  3.  The  construction  of  the  statute,  and  particularly 
of  sections  949  and  950,  of  the  Code;  and  4.  The  nature  of 
,the  defendant's  defence,  which  was  held  insufficient  by  the 
court  below,  as  against  the  plaintiff. 

1.  The  corn  receipt  sued  on,  i^  one  of  the  ordinary  ne- 
gotiable warehouse  receipts,  so  common  in  all  commercial 
places.  The  one  in  question,  states  on  its  face,  that  the  de- 
fendant has  received  for  S.  F.  Atwood,  1,000  bushels  of  com, 
in  his  store  or  warehouse ;  and  the  defendant  agrees  to  de- 
liver this  com  to  the  order  of  Atwood,  free  of  all  charges, 
risk  of  ffre  excepted.  By  fair,  and  almost  necessary  im- 
plication, it  appears:  1.  That  the  com  so  received  waj 
Atwood's ;  2.  That  the  defendant  received  it  for  him,  as  a 
warehouseman ;  and  8.  Agreed  to  deliver  it,  not  to  Atwood, 
but  to  his  order,  expressly  making  the  instrument  negoti- 
able.(l)     K  this  instrument  is  not  transferable,  ingenuity 


(1)  Aa  to  the  nature  of  a  warehouse  receipt,  and  the  podtion  of  warehouae- 
WttSL,  see  Suydamj  8dge  A  Co.  v.  WoMs,  4  McLeaa,  162. 

Vol.  m.  7 
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may  well  be  challeBged  to  frame  one,  that  would  be  so  eon* 
mdered.  No  stronger  words  or  language,  indicating  an  in- 
tention that  the  paper  should  have  a  negotiable  qualitj^ 
oould  well  have  been  used ;  and  its  n^otiability  is  entirely 
oonsistent  with  the  whole  transaction,  as  stated  in  the  ware- 
house  reoeipt  The  defendant  haying  received  in  his  store* 
house,  1,000  bushels  of  Atwood's  com,  it  does  not  matter 
to  him,  to  whom  he  shall  deliver  it,  and  he  undertakes  to 
deliver  to  the  order  of  Atwood,  t.  e.  to  the  holder  of  the 
receipt.  It  was  not  intended  that  no  person  but  Atwood, 
could  demand  the  com,  or  that  Atwood  should  not  have 
the  power  of  transferring  the  com,  by  transferring  the  evi- 
dence of  his  title  to  it  Such  a  constmction  of  these  mer* 
cantile  instruments,  would  greatly  embarrass  commercial 
transactions,  and  would  be  directly  contrary  to  the  constant 
usi^e  and  practice  of  merchants. 

2.  The  transferable  quality  of  this  instrument,  will  ap- 
pear still  further,  by  a  recurrence  to  some  general  rules  of 
law  upon  analogous  subjects.  Some  light  will  be  thrown 
upon  this  subject  by  adjudications  which  have  been  made 
upon  the  rights  of  parties  to  biUs  of  lading.     "  "Die  usual 

words  in  a  bill  of  lading,  (*  To  be  delivered,  &c.,  unto ^ 

his  order,  or  assigns,')  binding  the  master  to  deliver  the 
goods  to  the  person  to  whom  the  shipper  or  consignor  shall 
prder  the  delivery,  or  to  the  assignee  of  such  person,  enables 
the  person  so  named,  or  his  assignee,  to  demand  the  goods.'* 
Flanders  on  Shipping,  §  488.  Bills  of  lading  4ire  indors- 
able  by  the  consignee,  and  his  indorsement  to  a  bona  fide 
purchaser,  for  a  valuable  consideration,  without  notice  of 
any  adverse  interest,  passes  the  property  in  the  goods, 
against  all  the  world.  See  Conrad  v.  Ins,  Co,^  1  Peters, 
886;  NioUhan  v.  Oiks,  5  Taunt  558;  Flanders  on  Shipping, 
§  695.  And  such  transfer  of  a  bill  of  lading,  ^feats  the 
vendor's  right  of  stoppage  in  transitu^  and  transfers  the 
property  in  the  goods.  Flanders  on  Shipping,  §  595; 
see  the  leading  case  of  Lickbarrow  v.  Jfason^  1  Smith  L. 
Oases,  888,  and  particularly  the  opinion  of  Ashhurst,  J., 
896,  and  Buller,.  J.,  897.    The  reasoning  of  these  judga\ 
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Implies  very  fbscibl j  to  the  qaestions  raiaed  in  the  case  at 
bar.  Chandler  eLoLy.  Sprague^  5  Metcalf,  308.  ''  Wheia 
a.  man,  by  his  own  act,  gives  a  negotiable  quality  to  papei:,, 
and  suffers  it  to  go  into  the  market,  with  this  transferable 
quality  about  it,  it  does  not  lie  in  his  mouth  to  deny  the 
e&ctof  hia  own  words,"  &c«  Jarvia  y.  Rogers^  13  Mass* 
105 ;  15  lb.  389 ;  CoOim  v.  Martin^  1  B.  &.  P.  148. 

Another  £Euniliar  principle  of  law,  would  appear  to  apply 
wiLh  peculiar  force,  to  this  case,  that  is :  ''  that  where  one  of 
two  innocent  persons  musst  suffer  by  the  fraud  of  a  third 
person,  the  loss  ought  to  fiill  on  him  who  reposed  confidence, 
and  enabled  the  party  to  practice  the  fraud."  Paley  on 
Agency,  201 ;  Story  on  Agency,  §  56,  and  cases  cited. 
This  sound  ru}e  of  law  is  often  cited,  where  it  is  not  appli- 
cable; but  we  submit  that  it  does  apply  to  this  case,  admit- 
ting it  to  stand  as  stated  in  the  defendant's  answer.  This 
principle  was  applied  "  as  a  strong  and  leading  clue  to  the 
decision  "  of  LickbarTow  y.  JUason,  by  J.  Ashhubst,  1  Smith's 
L.  C  396,  and  by  the  court,  in  the  decision  of  Jcurmsy  Adm. 
y.  BogerSy  15  Mass.  403. 

8.  The  plaintiff  claims  that  the  instrument  sued  on,  falls 
within  the  provisions  of  section  950  of  the  Code ;  the  de- 
-&ndant  claims  that  section  949  of  the  Code  governs.  Sec- 
tion 949  expressly  provides  for  instruments  '*  without  words 
of  n^otiability,"  making  them  assignable  by  indorsement, 
or  other  writing,  and  giving,  subject  to  a  right  of  set-off  in 
certain  cases,  a  right  of  action  to  the  assignee,  in  his  own 
name.  Now,  as  the  instrument  declared  on,  does  contain  ex- 
psesB  "  words  of  negotiability,"  it  is  obvious  that  it  does  not 
oome  within  the  class  of  cases  contemplated  by  section  949. 
Section  950  makes  such  instruments  as  the  one  sued  on, 
"  negotiable,  with  all  the  incidents  of  negotiability,  when* 
ever  it  is  manifest  from  their  terms,  that  such  was  the  intent 
of  the  maker,  but  the  use  of  the  technical  words  'order'  or 
'  bearer '  alone,  will  not  manifest  such  intent"  This  section 
evidently  provides  for  a  different  class  of  instruments  than 
ihat  contemplated  by  section  949.  The  one  refers  to  instru* 
menla  *'  without  words  of  negotiability ;"  the  other,  section 
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950,  to  "  negotiable  instruments,  with  all  of  tlie  incidents  of 
negotiability."  By  section  950,  there  may  be  instruments 
for  the  "  delivery  of  property  "  (and  such  is  the  one  sued  on), 
which  are  "  negotiable,  with  all  the  incidents  of  negotiabil- 
ity," which  " incidents"  are  mainly :  1.  The  right  of  an  as- 
signee  to  sue  in  his  own  name.  2.  His  protection,  except 
in  certain  cases,  from  any  equities  between  the  original  par- 
ties. We  repeat,  that  if  the  instrument  declared  on,  be  not 
negotiable  by  the  express  terms  thereof,  we  do  not  see  how 
it  could  well  be  made  so. 

4.  The  doctrine  of  vendor's  lien  has  no  application  to  this 
case,  because :  1.  To  allow  this  to  be  set  up  against  a  bona 
fde  assignee,  would  be  to  contradict  the  terms  of  the  receipt, 
which,  by  fair  construction,  states  that  the  defendant  has  re- 
ceived the  corn  of  Atwood,  in  store  for  him,  and  agrees  to 
deliver  it  to  his  order.  2.  A  court  of  law  will  not  take  no- 
tice of  the  equitable  lien  of  the  vendor,  nor  assert  such  rights 
against  a  bona  fide  assignee,  than  whom  no  party  can  have 
superior  rights  or  equities.  8.  A  fair  construction  of  section 
950  of  the  Code,  cuts  off  any  such  right  as  is  asserted  here. 
The  law  of  Iowa,  where  the  instrument  was  made,  and  the 
suit  pending,  governs  the  rights  of  the  parties,  and  not  the 
laws  of  lUinoia  If  Hewitt  had  made  advances  on  this  re- 
ceipt, he  would  probably  have  done  as  the  plaintiff  did,  se- 
cured himself  by  obtaining  possession  of  the  instrument^ 
which  would  have  prevented  any  subsequent  negotiation  of 
the  same. 

As  to  the  defence  set  up,  it  is  nothing  more  or  less  than 
an  attempt  to  set  off  as  against  the  plaintiff  a  debt  which 
the  defendant  claims  is  due  to  him  from  Atwood,  the  as* 
signer  of  the  plaintiff,  viz :  the  amount  of  a  protested  draft 
drawn  by  Atwood  in  fevor  of  the  defendant.  The  answer 
does  not  allege  notice  to  the  plaintiff.  The  &ct  that  Atwood 
bought  the  corn  of  the  defendant,  does  not  alter  the  nature 
of  the  defendant's  claim.  He  could  set  up,  in  defence,  any 
other  claim  against  Atwood,  on  the  same  principle  that  he 
offers,  as  a  set-o£^  this  protested  bill.  Claiming  to  be  bcTia 
fids  assignees,  and  (in  the  language  of  the  bill  of  exceptions), 
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having  taken  ^'  said  com  receipt  in  good  faith,  in  the  ordi- 
nary course  of  business,  and  for  a  valuable  consideration/' 
the  plaintiffs  maintain  that  the  defence  is  insufficient,  with- 
out an  allegation  of  notice. 

Stockton,  J.-- -The  iihportant  and  material  question  in- 
volved in  this  cause  is,  whether  the  receipt  sued  on  is  a  ne- 
gotiable instrument,  under  the  laws  of  this  state,  and  whether 
the  defendant  should  have  been  permitted  by  the  court,  to 
make  the  same  defence  to  it,  in  the  hands  of  the  assignee, 
that  he  might  have  made  to  a  suit  brought  upon  it  by  the 
original  obligee.  Such  a  receipt  was  not  assignable  at  com- 
mon law,  so  as  to  authorize  suit  upon  it  in  the  name  of  the 
assignee.  Our  statute  (Code,  §  949)  has  altered  the  .com- 
mon law  rule,  so  far  as  to  allow  such  a  suit.  Independent 
of  this  provision  of  the  statute,  unless  Hewitt  had  assented 
to  the  assignment,  suit  must  have  been  brought  in  the  name 
of  Atwood,  for  the  use  of  the  assignee.  Such  an  action 
would  have  been  open  to  all  the  equitable  defences  which 
Hewitt  might  have  made,  had  the  suit  been  for  the  benefit 
of  Atwood,  as  well  as  in  his  name,  provided  those  defences 
rest  in  honest  transactions,  which  took  place  between  Hew- 
itt and  Atwood  before  the  assignment,  or  after  the  assign- 
ment and  before  Hewitt  had  notice  or  knowledge  of  it. 
Parsons  on  Contracts,  196. 

It  is  claimed  by  plaintiff,  that  the  receipt  is  negotiable,  un- 
der section  960  of  the  Code ;  that  the  com  being  deliverable 
to  the  "order"  of  Atwood,  the  receipt  has  all  the  incidents 
of  negotiability.  We  cannot  coincide  in  this  opinion.  Such 
instruments  may  undoubtedly  be  made  negotiable  by  agree- 
ment of  parties,  but  they  are  only  so  under  the  statute, 
"  whenever  it  is  manifest  from  their  terms,  that  such  was 
the  intent  of  the  maker;  but  the  use  of  the  technical  terms, 
"or  order,". or  "bearer,"  will  not  manifest  such  intent" 
The  com,  in  this  case,  was  to  be  delivered  to  the  "  order"  of 
Atwood.  These  words,,  however,  unaccompanied  with  toy 
other  evidence  of  an  intent  to  make  the  receipt  negotiable, 
aie  not  sufficient  to  give  it  the  character  and  incidents  of  ne- 
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gotiabilit  J.  Our  conclusion  is,  that  as  it  is  not  manifest  ^m 
the  tenns  of  the  receipt,  that  it  was  the  intention  of  Hewitt 
to  make  it  negotiable,  although  under  section  949  of  l3ie 
Code,  it  is  assignable  by  indorsement,  and  the  assignee  may 
sue  on  it  in  his  own  name,  yet  it  is  subject  to  any  defence 
or  set-off,  legal  or  equitable,  which  Hewitt  had  against  At- 
wood  before  notice  of  the  assignment.  In  order  to  cobbIi- 
tute  a  valid  assignment  of  an  instrument  of  writing  like  die 
present,  notice  must  be  given  to  the  maker.  If  without 
such  notice,  the  maker  deliver  the  property  to  the  as^gnor, 
be  will  be  discharged.  And  if  after  assignment,  another 
person  obtain  a  second  assignment,  and  first  give  notice  of 
his  equity,  he  will  be  preferred  to  the  first  assignee.  Par- 
sons on  Contracts,  196 ;  Richardt  v.  Griggs^  16  Missouri, 
418 ;  Dearie  v.  HaU,  8  Russell  Ch.  1 ;  2  Story's  Eq.  Juris- 
prudence, §§  1047, 1057. 

The  defendant  avers  in  his  answer,  that  until  the  com- 
mencement of  the  suit,  he  had  no  notice  of  the  assignment 
of  the  receipt  to  plaintiff;  and  before  he  received  such  no- 
tice, Atwood  was,  and  still  is,  indebted  to  defendant,  in  the 
sum  of  four  hundred  and  fifty  dollars,  for  the  price  of  ^ 
com ;  that  he  has  never  received  payment  firom  said  At- 
wood nor  any  other  person ;  and  that  the  com  is  still  in  his 
possession,  where  it  had  been  since  the  execution  of  the  re- 
ceipt, and  he  claims  the  right  to  retain  it,  until  he  is  paid 
the  price  of  the  same.  To  this  answer,  a  demurrer  was 
sustained.  If  it  is  permitted  to  Hewitt,  to  make  the  some 
defence  to  the  action  by  the  assignee  to  recover  the  value 
of  the  com,  that  he  might  have  made  to  a*  suit  on  the  re- 
ceipt by  Atwood,  we  cannot  resist  the  conclusion,  that  tiie 
demurrer  was  imprc^rly  sustained.  The  receipt  not  b^g 
negotiable,  the  plaintiff  stands  in  no  better  position  than 
Atwood  would  have  stood  in,  if  he  had  sued  Hewitt  on  the 
receipt.  In  such  an  action,  then,  would  Hewitt^s  answer 
have  been  a  good  defence  ?  It  will  be  remembered,  that 
tKere  had  been  no  delivery  of  the.com.  It  still  remains  in 
the  warehouse  of  Hewitt  Atwood  had  accepted  a  draft 
for  the  price  of  the  com,  which  was  protested;  and  never 
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paid.  If  property  is  sold  for  cash,  and  the  price  be  not 
paid ;  or  if  it  be  sold  on  a  credit,  and  remain  in  the  hands 
of  the  vendor,  the  veindor  has  a  lien  on  it  for  the  price; 
and  only  payment  or  tender,  gives  the  vendee  a  right  to 
possession.  1  Parsons  on  Contract,  440.  Demand  on 
Hewitt  for  the  corn  was  not  made  until  October ;  and  as 
Atwood  had  not^  in  the  meantime,  paid  the  price  of  it  to 
Hewitft,  and  the  corn  had  all  the  time  remained  in  his  pos» 
•ession,  Hewitt  was  entitled  to  retain  the  corn  until  he  was 
paid  for  it,  according  to  agreement.  This  answer,  then, 
would  have  been  good  in  a  suit  by  Atwood  against  Hewitt^ 
and  is  equally  good  in  any  suit  by  Atwood's  assignee.  We 
conclude,  therefore,  that  the  demurrer  to  the  answer  was 
improperly  sustjained,  and  the  evidence  offered  by  defend- 
ant should  have  been  received. 

We  have  carefully  considered  the  arguments  of  plainti&' 
counsel,  based  vcpon  the  analogy  between  this  receipt,  and 
an  ordiBary  bill  of  lading.  Wp  see  no  good  reason  to 
diange  our  views  of  the  subject  presented  Above.  A  bill 
of  lading  is  the  contract  of  the  master  of  a  vessel,  to  deliver  | 
lbs  piroperty  to  the  person  to  whom  the  consignor  or  ship-j 
per  sludl  order  the  delivery.  It  is  transferable  by  indon^ 
anent^  and  the  property  passes  to  the  assignee.  This  is  the 
result  of  well  settled  principles  of  the  commercial  law.  The 
doctrine  predioated  of  bills  of  lading,  by  the  defendant^ 
counsel,  is  undoubtedly  correct  in  all  questions  arising  be- 
tween the  consignor  or  shipper,  and  the  consignee  or  his 
assignees.  But  in  an  action  against  the  master  of  a  vessel, 
cr  obligor  in  the  bill  of  lading,  for  the  non-delivery  of  the 
goods,  other  priaciples  must  govern,  and  the  right  of  the 
parties  must  be  regulated  by  the  Code ;  and  we  are  unable 
lo  give  if8  provisions  any  other  interpretation  than  such  as 
will  allow  to  the  maker  of  the  corn  receipt^  every  legal  and 
equitable  defence  in  a  suit  by  the  assignee,  which  he  might 
inake  in  a  suil^  in  the  name  of  the  original  payee. 

Judgment  rereiBed. 
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Clark  v,  Seabs. 

Where  in  a  ami  to  enforce  the  specific  performance  of  a  contract  to  conyey 
real  estate,  in  which  contract  the  complainant  was  to  perform  labor,  as  well 
as  to  pay  monej,  it  appeared  that  he  bad  performed  the  work,  and  paid  pare 
of  the  money  according  to  the  agreement ;  that  he  was  prevented  fix>m  pay- 
ing the  balance  of  the  money  on  the  day  it  became  due,  by  the  absence  of 
the  respondent;  and  that  he  had  tendered  the  money  due,  with  the  accruing 
interest,  when  respondent  refused  to  receive  the  money,  and  convey  the 
land,  on  the  ground  that  the  day  of  payment  had  passed  by ;  Sdc^  That  the 
complainant  had  shown  himself  sufficiently  prompt  to  perform  his  part  of 
the  contract,  and  was  entitled  to  a  specific  performance  of  the  contract 

Appeal  Jrom  the  Jackson  District  Court. 

This  was  a  petition  in  chancery,  to  enforce  the  specific 

execution  of  an  agreement  to  convey  certain  real  estate,  and 

to  eojoin  proceediogs  ajj  law,  to  recover  the  possession  of 

'  the  same,  begun  by  defendant.    The  petition  alleges  that 

I  defendant,  having  the  legal  title,  on  the  1st  day  of  January, 

11853,  sold  the  land  to  one  Parsons,  reserving  the  fence ; 
that  Parsons,  in  consideration  thereof,  was  to  make  a  divis- 
ion fence  between  him  and  defendant,  and  was  to  pay  him 
fifty  dollars,  January  1st,  1854,  and  fifty  dollars,  January 
1st,  1855,  with  interest ;  and  if  the  stipulations  od  the  part  of 
Parsons,  were  not  complied  with  by  him,  the  agreement  was 
to  be  null  and  void ;  that  Parsons  took  possession  of  the 
land,  and  made  improvements  thereon,  alleged  to  be  worth 
$250 ;  that  before  completing  the  same,  he  abandoned  the 
land,  and  left  the  country,  indebted  to  plaintiff)  at  the  time, 
in  the  sum  of  $75,  for  money  and  materials  used  in  making 
the  improvements ;  that  about  August  1st,  1858,  defend- 
ant proposed  to  plaintiff,  to  compensate  him  for  the  money 
and  materials  aforesaid,  by  executing  to  complainant  the 
written  agreement  drawn  up  to  be  executed  to  Parsons,  and 
which  had  never  been  delivered  to  him,  provided  plaintiff 
would  pay  defendant  the  amount  that  Parsons  was  to  pay 
for  the  land,  and  the  additional  sum  of  thirty  dollars ;  whidi 
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plaintiff  agreed  to,  and  gave  defendant  his  note  for  tlie 
thirty  dollars;  that  defendant  thereupon,  with  a  pencili 
erased  the  name  of  Parsons  from  the  written  agreement,  and 
inserted  the  name  of  plaintiff,  and  added  a  clause  to  said 
agreement,  extending  the  time  for  making  the  outside  fence, 
to  January  1st,  1854,  provided  defendant's  stock  might  run 
on  the  premises;  that  this  writing,  thus  executed,  was  de^ 
livered  to  plaintiff,  who  took  possession  of  the  land,  and 
went  on  to  make  further  improvements,  expending  some 
fifty  dollars  therein ;  that  plaintiff  paid  defendant  the  thirty 
dollars,  for  which  he  had  given  his  note,  and  on  the  jSrst 
day  of  January,  1854,  called  at  defendant's  place  of  busi- 
ness, to  pay  the  sum  of  fifty  dollars  then  due,  but  defendant 
could  not  be  found ;  at  which  time  plaintiff  was  ready  with 
the  money  to  pay  the  fifty  dollars  and  interest ;  and  that  si 
several  subsequent  times,  he  called  at  his  place  of  business^ 
but  could  not  find  defendant ;  that  the  first  time  the  plaintiff 
met  the  defendant  after  the  first  of  January,  which  was 
some  time  in  said  month,  he  offered  to  pay  him  the  money 
and  interest,  and  tendered  the  same,  but  defendant  refused 
to  receive  it,  alleging  that  payment  should  have  been  made 
on  the  1st  day  of  January,  and  plaintiff  by  delay,  had  for- 
feited his  contract,  and  defendant  meant  to  take  advantage  , 
of  it  Plaintiff  alleges  that  he  subsequently  offered,  several 
times,  to  pay  defendant  the  fifty  dollars  and  interest,  but 
defendant  refused  to  take  it ;  and  in  May,  1854,  plaintiff 
tendered  to  defendant  the  full  amount  to  be  paid  by  plaintiff 
on  the  said  written  agreement  for  the  land,  with  interest  to 
January  1st,  1855,  and  demanded  a  deed  of  conveyance^ 
which  defendant  refused  to  accept,  and  reftised  to  m^e  the 
deed.  Plaintiff  brings  the  money  into  court,  and  prays  the 
specific  execution  of  the  contract,  alleging  the  full  and  com- 
plete performance  of  the  contract  on  his  part,  aiid  the  refiisal 
of  defendant  to  convey. 

The  answer  of  defendant  admits  the  agreement  as  stated 
by  plaintiff,  and  relies  as  a  defence,  upon  the  fact  that  plain- 
tiff did  not  make  the  fence  as  agreed  upon,  and  did  not 
make  payment  upon  the  first  of  January,  as  required  by  the 
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Agreement  The  proof  Bhows  that  plaintiff  had  made  thd 
fence  in  April  or  May,  1854,  according  to  the  agreement; 
that  some  two  ot  three  weeks  after  the  Ist  day  of  Januaiyi 
1854,  he  tendered  defendant  the  amount  of  money  and  in- 
terest dne  on  the  Ist  day  of  January,  1854 ;  that  defendant 
Ycfftifled,  on  the  ground  that  the  time  was  past  when  the 
money  should  have  been  paid;  that  some  three  weeks  affaeiv 
ward,  plaintiff  tendered  the  money  again,  and  it  was  agaift 
tefused  by  defendant,  who  alleged  that  the  time  of  pay- 
ment had  passed  some  five  or  six  weeks ;  that  plaintiff  then 
told  defendant,  that  he  had  been  to  see*  him  once  or  twice 
before,  to  pay  the  money,  but  could  not  find  him ;  and  tiiat 
this  statement  defendant  did  not  deny.  It  is  also  proved 
l3iat  some  short  time  afterwards,  plaintiff  tendered  the  dis 
fendant  the  amount  of  money  and  interest  due  on  the 
agreement^  up  to  January,  1855,  when  the  last  payment  wbM 
due,  and  demanded  a  deed  of  conveyance,  which  defendant 
refiised.  The  District  Court  rendered  judgment  in  favor  df 
plaintiff  from  whidi  defendant  appeals. 

W.  E.  teffingtMa^  for  the  appellant. 

«7mt)%,  McKmhy  A  Poor^  for  the. appellee. 

firocKTOir,  J. — ^The  judgment  in  this  ease  must  be  affirmed. 
It  is  unnecessary  for  us  to  discuss  at  any  length  either  the 
iicts  or  the  law,  as  applicable  thereto.  It  will  be  sufficient 
to  remark,  that  plaintiff  is  shown  by  the  evidence,  to  have 
been  ready  to  pay  the  installment  (^  the  purchase  money, 
due  on  die  1st  of  January,  1854 ;  that  he  sought  the  de- 
ftndant  at  his  usual  place  of  business,  on  or  about  tiiat  day, 
in<>tder  to  pay  him,  and  did  not  find  him ;  and  that  on  sevennd. 
days  between  the  first  and  fifteenth  of  the  montii,  he  lt«6 
ready  and  anxious  to  pay  the  money,  and  when  he  tendered 
it,  about  two  weeks  after  the  first,  defendant  refused  to  re- 
tseive  it,  on  the  ground  that  the  tender  was  not  in  due  time, 
Imd  he  intended  to  take  advantage  of  it  Plaintiff  then  told 
dfifeoda&l  thut  he  had  -been  ready  all  the  time  to  fBj  &6 
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money,  and  had  tried  to  find  the  defendant  and  could  not 
This  is  not  denied  by  defendant,  and  the  evidence  of  the  son 
of  defendant  shows,  that  plaintiff  called  several  limes  and 
inquired  for  defendant,  and  he  could  not  be  found.  We 
think  the  plaintiff  has  shown  himself  sufficiently  prompt 
to  perform  his  part  of  the  contract,  and  to  pay  the  money; 
and  he  is  entitled  to  a  specific  performance  <^  the  contract 

The  decree  of  the  District  Court  is  affirmed. 


Mahnks  v.  Damon  k  Co.  et  al 

b  VQ  Boti0aoii  an  attachment  bond,  it  is  not  saffldent  to  allege  generally  Ha 

the  petition,  a  wTongftil  Boing  ontof  the  attachment^  or  that  Ihera  iraa  no 

mauB  fi»r  soiag  oat  anch  writ 
In  anch  an  action,  the  petition  must  aver  that  the  defendant  had  no^aoiBcient 

cauae  for  hdieving  the  allegationa  of  the  afEldavit  or  petition,  on  which  the 

attachment  iasued. 

Appeal  from  tAe  SdoU  Distnd  CburL 

This  is  an  action  on  an  attachment  bond«  The  affidavit 
on  which  the  attachment,  issued,  alleged,  that  on  the  belief 
of  the  affiant,  the  defendants  in  the  attachment  suit,  were 
about  to  dispose  of  their  property,  without  leaving  sufficient 
remaining  for  the  payment  of  their  debts ;  that  defendants 
had  property,  goods  and  money  not  exempt  from  execution, 
which  they  refuse  to  gire,  eidier  in  payment  or  secority  of 
said  debt;  and  that  said  defendants  were,  by  selling  fraud- 
xOsKAly  to  tJnrd  parties,  about  to  dispose  of  their  property, 
with  intent  to  defraud  their  creditors.  The  petitioUj  after 
setting  out  the  attachment  bond,  aveired  that  there  was  no 
esDse  ibr  the  issiii&g  of  sidd  attachment ;  nor  was  tkera  any 
sufficie&t  cause  for  making  the  charge  upon  whidx  Ike  SHBie 
was  issued.  Damon  &  Co«  demurred  to  the  petition^  for  the 
reason  that  the  plaintiff  ^d  not  aver  that  there  was  mAssS- 
fieimA  caiise  for  Adiewwy  Ihat  plaiirtiff  was  alwt  to  ^dispose 
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of  his  property,  &c.  This  demurrer  was  sustained,  and  the 
plaintiff  refusing  to  amend,  the  suit  was  dismissed.  From 
this  judgment  he  appeala 

TFl  E.  LeffingtoeUj  for  the  appellant. 

Oook  A  DiUon^  for  the  appellee. 

Woodward,  J. — Upon  the  question  here  presented,  there 
has  been  a  difference  of  opinion  in  the  courts.  The  subject 
is  considered  in  Drake  on  Attachment,  in  sections  164  to 
169,  inclusive,  and  that  writer  takes  the  ground  that  the 
question  of  probable  cause  is  not  involved.  Were  the  ques- 
tion unsettled,  there  might  be  a  difference  among  the  mem- 
bers of  this  court,  but  it  was  settled  by  this  court,  in  the 
case  of  Viincheater  v.  Cox  and  Shelley^  from  Polk  county,  at 
the  June  term  of  this  court,  in  1858,  in  which  the  court  de- 
cided, that  the  plaintiff  must  aver  that  there  was  not  suffi- 
cient cause  for  .believingj  &c. 

We  are  agreed  in  giving  no  weight  to  the  fact,  that  sec- 
tion 1848,  of  the  Cod.e,  uses  the  word  believes  ;  nor  the  fact 
that  section  1852,  omits  it. 

The  judgment  of  the  District  Court  is  affirmed. 


Waldbon,  Administrator,  et  ai,  v.  Zollikofer. 

Where  in  a  soit  in  equity,  bronght  by  the  admiDistrator  and  bein  of  the  par- 
chaser,  to  rescind  a  pontract  for  the  sale  of  real  estate,  and  for  damages,  on 
the  ground  of  fraud,  which  fraud  consisted  in  the  respondent's  having  repre- 
sented the  land  to  be  free  from  overflow — ^to  be  healthj— and  that  the  occu- 
pants were  not  subject  to  ague  or  fever,  and  which  fraud  was  denied  in  the 
answer,  it  appeared  in  evidence,  on  the  part  of  the  complainants,  that  the 
contract  was  made  in  May,  1866,  and  was  for  about  468  acres  of  land  in  a 
body,  on  the  Maquoketa  and  Mississippi  rivers,  of  which  about  205  acres  ia 
bottom,  and  the  balance  timber,  or  bluff,  land;  that  the  purchaser,  at  the 
flame  time^  bought  of  respondent  some  $800  worth  of  personal  property, 


*^' 
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and  ibr  the  land,  and  this  property,  was  to  pay  $6,000,  $1,000  filing  pai4  y 
at  the  time  of  the  contract;  that  before  and  during  the  negotiation  ibnthe*' 
fitrm,  and  at  the  time  of  making  the  contract,  the  respondent  represented  - 
that  the  bottom  hind  had  never  been  overflowed,  but  once  in  fourteen  years^ 
and  that  was  caused  by  the  breaking  away  of  a  mill  dam  on  the  Maquoketa; 
that  during  that  time,  neither  he  nor  his  fiunily  had  been  sick  with  the  fever 
and  ague;  that  these  statements  were  made  in  answer  to  questions  asked 
him  on  those  subjects;,  that  respondent  complained  that  lus  neighbors  would 
always  tell  those  wishing  to  purchase,  that  his  land  overflowed,  and  he 
knew,  and  they  knew,  that  it  did  overflow;  that  the  purchaser  was  a 
stranger  in  the  country;  that  the  land  does  overflow,  and  has  frequently,  if 
not  every  year,  overflowed,  for  the  last  fifteen  years ;  and  that  it  is  sickly, 
and  respondent's  family  did  suffer  with  the  ague  and  jfever,  as  have  most  of 
the  hands  working  there  since  the  purchase ;  and  where  it  appeared  in  evi- 
dence on  the  part  of  the  respondent,  that  the  purchaser  made  inquiries  of 
the  witness  for  a  &rm  that  would  answer  for  stock  business ;  that  witness  di- 
rected him  to  some  two  or  three,  including  the  respondent's ;  that  the  pur* 
chaser  examined  the  respondent's  farm,  and  appeared  to  be  w^ell  satisfied, 
as  he  found  water  on  it,  and  upland  and  bottom  sufficient  for  his  purpose ; 
that  he  inquired  of  witness  how  much  meadow  land  there  was,  and  how 
much  on  the  bluflb  that  he  could  plow ;  that  the  witness  and  purchaser  had 
eereral  conversations  before  the  purchase,  and  at  one  time  the  witness  told 
him,  in  answer  to  a  question,  that  in  high  water  a  portion  of  the  land  over- 
flowed— that  it  might  overflow  once  in  four  or  five  years,  and  he  inquired 
%  when  it  overflowed,  it  injured  the  grass;  that  the  purchaser,  after  exam- 
ining the  place,  told  witness  there  was  upland  suf^cient  for  the  sheep  busi- 
neas— that  there  was  four  or  five  hundred  acres  in  a  body,  and  that  was 
what  he  wanted  fbr  a  range  for  his  stock ;  and  that  in  the  summer  after  the 
purchase,  the  purchaser  was  plowing  in  the  bottom,  when  another  witness 
told  him  it  was  no  use  to  plow  there,  for  he  was  there  six  or  seven  years 
before  in  a  boat,  catching  flsh  on  that  ground — that  it  was  overflowed ;  to 
which  the  purchaser  replied,  that  he  knew  all  about  it — ^that  he  knew  how 
to  icL  it — he  could  put  in  timothy,  and  when  witness  should  come  there 
again  in  two  years,  the  witness  would  see  such  a  difference  that  he  would 
not  know  the  place ;  and  where  the  value  of  the  bottom  Icuid,  if  it  did  not 
overflow,  was  estimated  at  from  $25  to  $60  per  acre,  the  weight  of  evidence 
being  at  about  $35,  but  subject  to  overflow,  as  it  was^  it  was  regarded  by 
some  witnesses  as  worthless^  and  by  others,  estimated  as  high  as  $10  per 
acre,  and  the  timber  or  bluff  land  was  valued  at  from  $15  to  $20  per  acre; 
and  where  the  finding  on  the  issue  of  fraud  waS  in  favor  of  the  respondent^ 
and  the  bill  was  dismissed ;  Hdiy  That  the  proof  was  insufficient  to  over- 
come the  denial  of  fraud  in  the  answer,  and  the  bill  was  properly  dismisBed. 

A  sound  price  ordinarily  implies  that  a  sound  artide  is  to  be  received  in  retom. 

Cfn  the  other  hand,  the  &ilure  to  give  a  sound  price,  is  ordinar&y  a  strong  cir- 
cumstance, but  not  conclusive,  to  show  that  the  parties  contracted  in  view 
of  defects^  or  the  actual  value  of  the  thing  sold. 


• 
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Appmifron^  the  Dubuque  Dislriei  OourL 

This  was  a  bill  in  chancery  to  leacind  &  contract  fat  the 
lale  of  landy  and  for  damagesi  on  the  ground  of  fraud,  in.  tiie 
proenrement  thereof.  The  fraud  ig  alleged  to  consist  in  the 
defendant's  having  fraudulently  and  fidselj  represented  the 
'  Land  to  be  free  from  overflow— to  be  healthy — and  that  the 
occupants  (defendant  and  his  fisunily,  for  fourteen  years)  were 
vsfi  subject  to  ague  or  jfever.  All  fraud  is  denied  in  the 
answer.  The  proof  shows  that  the  contract  was  made  in 
May,  1855,  and  was  for  about  four  hundred  and  sixty-eight 
acres  of  land,  in  a  body,  on  ^  Maquoketa  and  Mississ^ipi 
rivers.  Of  this,  about  two  hundred  and  five  acres  i&boltxim, 
and  the  remaining  portion  timber,  or  bluff  land.  The  de- 
ced^t,  at  the  same  time,  bought  of  defendant,  some  eight 
hundred  dollars  woorth  of  personal  property^  and  for  the  land, 
and  this  property,  was  to  pay  sis  thousand  dollars— one 
thousand  being  paid  at  tUe  time  of  the  contract  One  wit- 
ness swears,  that  during  the  time  of  negotiation  between  the 
parties,  defendant  said  that  the  bottomland  had  never  been 
overflowed  but  once  in  fourteen  years,  and  that  was  caused 
by  the  breaking  away  of  a  mill  dam  on  the  Maquoketa ;  and 
that  during  that  time,  neither  he  nor  his  family  had  been 
aick  with  the  fever  and  ague,  and  this  was  stated  in  answer 
to  questions  asked  him  on  these  subjects,  and  was  some  days 
before  the  contract  was  finally  concluded.  The  same  repre* 
sentations  are  sworn  to  by  another  witness,  to  have  been 
made  at  another  time,  during  the  negotiation.  At  another 
time,  it  is  shown  that  defendant  complained  that  his  neigh- 
Vors  would  always  tell  those  wishing  to  purchase,  that  his 
land  overflowed,  and  that  he  knew,  and  they  knew,  it  did 
overflow. 

For  the  defendant,  it  is  proved  by  one  witness,  that  in  the 
summer  after  the  purdiase,  the  decedent  was  plowing  in  die 
bottom,  and  that  witness  told  him  it  was  no  use  to  plow 
there,  for  he,  witness,  was  there  six  or  seven  years  before,  in 
a  boat,  catching  fish  on  that  ground ;  that  it  was  overflowed  • 


.« 
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and  that  the  decedent  replied,  'Hhat  he  knew  all  about  that 
— ^he  knew  how  to  fix  it — ^he  could  put  it  in  timothy ;"  that 
when  witness  '^  should  come  there  again  in  two  years  he 
should  see  a  difference,  that  he  would  uot  know  the  place.'' 
Another  witness  swears,  that  decedent  made  inquiry  of  him 
&ft  a  fiirm  that  would  answer  for  stock  business ;  that  he 
directed  him  to  some  two  or  three,  including  the  defendant's ; 
that  he  examined  the^defendant's,  and  appeared  to  be  well  * 
aatifified,  as  he  found  water  upon  it,  and  upland  and  bottom 
flofficient  for  hiB  purpose ;  he  also  inquired  of  witness  how 
much  meadow  land  there  was,  and  how  much  on  the  bluffs 
of  defendant's  farm,  that  he  could  plow.  They  had  several, 
conyersations  before  the  purchase,  and  one  time  witness*  in. 
answer  to  questions,  told  him  that  in  high  water  a  portion 
of  the  land  overflowed ;  that  it  might  overflow  once  in  four 
or  five  years ;  and  that  decedent  inquired  i^  when  it  over- 
flowed, it  injured  the  grass.  After  examining  the  place,  he 
told  witness  there  was  sufficient  upland  for  the  sheep  busi- 
ness ;  that  there  was  four  or  five  hundred  acres  in  a  body, 
and  that  was  what  he  wanted  for  a  range  for  his  stock. 
The  testimony  also  shows  that  the  decedent  was  a  stranger 
in  the  country,  having  been  there  but  some  four  or  five 
weeks.  It  is  abundantly  shown,  that  the  land  does  over- 
flow, and  has  firequently,  if  not  eyerj  year,  for  the  last  fifteen 
years ;  and  it  is  also  shown  to  be  sickly,  and  that  defendant's 
fiunily  did  suffer  with  the  ague  and  fever,  as  have  most  of 
the  hands  working  there  since  the  purchase.  Witnesses 
vary  in  their  estimate  of  the  value  of  the  bottom  land ;  if  it 
did  not  overflow,  the  lowest  estimate  is  $25,  and  the  highest 
$50  per  acre ;  the  weight  of  evidence  being  at  about  $35« 
Subject  to  overflow,  as  it  is,  the  bottom  is  regarded  as  worth- 
less by  some,  and  by  others  valued  as  high  as  $10  per  acre, 
the  average  valuation  being  about  $5 ;  the  timber  on  the 
bluff  land  is  said  to  be  valuable,  and  valued  at  from  $15 
to  $20  per  acre.  This  is  the  substance  of  the  whole  proof 
bearing  on  the  question  of  fraud.  The  issue  was  found 
in  the  court  below,  in  favor  of  defendant,  and  plaintiff  ap« 
peals. 


112  StrPREME  COURT  CASES— 1856. 

Waldron  et  aL  v.  Zollikofer. 

Smith,  McKinlay  &  Poor,  for  the  appellant. 
Wiltse  Jk  BlcUchly^  for  the  appellee. 

Wright,  C.  J. — ^We  are  not  inclined  to  disturb  the  de- 
cree. We  have  no  hesitation  in  finding  every  issue  in  favor 
of  the  plaintiffs,  except  perhaps  the  most  material  one,  and 
that  is  whether  defendant  did  falsely  and  fraudulently  make 
the  representations  charged.  We  have  no  doubt  but  the 
land  does  overflow,  so  as  to  greatly  depreciate  what  would 
otherwise  be  its  value.  We  are  equally  well  satisfied,  that 
the  place  is  sickly,  and  that  both  of  these  facts  were  known 
to  the  defendant.  And  if  the  fraudulent  representations 
were  sufficiently  proved,  we  would  unhesitatingly  grant  the 
relief  asked. 

When  we  consider,  however,  that  the  answer  under  oath 
unequivocally  denies  this  charge,  and  that  such  answer  must 
be  overcome  by  an  amount  of  proof  well  understood  in 
chancery  practice,  and  which  we  need  not  here  state,  we  are 
constrained  to  hold  that  the  proof  falls  short  of  this  require- 
ment, and  the  bill  must  be  dismissed.  Two  witnesses,  it  is 
true,  swear  quite  positively  to  the  representations,  and  a 
third  speaks  of  a  conversation  which  tends  to  show  a  desire 
or  intention  on  the  part  of  the  defendant,  to  dispose  of  his 
place  as  one  not  subject  to  overflow.  The  witnesses  for  the 
defendant  do  away  \vith  much  of  this  testimony,  where  they 
apeak  of  the  purchaser,  acknowledging  that  he  knew  all 
about  it,  and  inquiring  for  a  stock  farm ;  and  as  to  how 
much  of  this  land  eould  be  put  in  meadow,  and  how  much 
of  the  bluff  could  be  plowed  j  as  also  of  his  speaking  before 
the  purchase,  of  the  overflow,  and  there  being  enough  of  the 
upland  for  the  sheep  business.  But  if  the  case  stood  alone 
upon  this  testimony,  we  should  still  find  for  the  plaintiff 
There  is  a  circumstance  in  the  case,  however,  conclusively 
shown,  which  to  our  mind  must  decide  it  for  the  defendant. 
We  allude  to  the  price  paid,  compared  to  the  actual  value 
of  th«  land,  if  it  did  not  overflow.  Deducting  from  the 
$6,000,  the  price  to  be  paid,  $800,  for  the  personal  property, 
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it  will  be  found  that  the  whole  land  was  estimated  at  a  frac- 
tion over  $11  per  acre.  Estimating  the  timber  or  the  bluff 
land  to  contain  two  hundred  and  sixty-three  acres,  and  val- 
uing it  at  $15  per  acre,  it  would  be  worth,  .  $8,945 
Add  the  personal  property, 800 


$4,746 
and  we  have  $1,255,  or  a  fraction  over  $6  per  acre,  paid  for 
the  bottom  land.  If  we  increase  the  value  of  the  timber 
land  (as  we  might  fairly  do,  under  the  testimony),  we  in  the 
same  proportion  lessen  the  amount  paid,  or  probably  paid, 
for  the  bottom  land.  Now,  if  this  bottom  land  was,  as  is 
claimed  to  have  been  represented,  not  subject  to  overflow  or 
sickness,  it  was  worth,  according  to  the  testimony,  about 
$35  per  acre,  and  thus  the  whole  tract  and  personal  prop- 
erty would,  in  fact,  have  been  worth  near  twelve  thousand 
doUars,  instead  of  the  amount  agreed  to  be  paid.  We  ask, 
then,  whether  the  contract  price  does  not  conclusively  show 
that  it  was  bought,  not  as  land  free*- from  overflow,  but  as 
land  subject  to  overflow,  and  therefore  of  less  value?  And 
we  also  inquire,  whether  it  is  not  as  conclusively  shown,  that 
the  whole  tract  is  worth  about  the  sum  paid,  or  to  be  paid, 
for  it?  K  it  was  shown  that  a  sound  price  was  paid,  the 
case  would  have  been  entirely  different.  A  sound  price  or- 
dinarily implies  that  a  sound  article  is  to  be  received  in  re- 
turn. And  on  the  other  hand,  the  failure  to  give  a  sound 
price  is  ordinarily  a  strong  circumstance  (not  conclusive,  it 
is  true),  to  show  that  the  parties  contracted  in  view  of  de- 
fectSf  or  the  actual  value  of  the  thing  sold.  We  are  not 
satisfied  that  the  fraud  is  sufficiently  substantiated,  and  the 
decree  is  therefore  affirmed. 


Vol.  m.  8 
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g»otton  1608  of  tho  Code,  which  provides  that  no  penoft  oui  qaettim  tbe»  ytk- 
Uditj  of  a  guardian's  sale  of  real  property,  after  the  lapse  of  five  jears  from 
the  time  it  was  made,  is  not  to  be  regarded  in  the  nature  of  a  general  stat- 
ute of  limitations^  so  as  to  apply  to  sales  which  had  taken  place  prior  to  the 
passage  of  that  statute ;  but  its  application  should  be  limited  to  oases  arising 
under  chapter  eighty-eight  of  the  Code  alone. 

In  regard  to  courts  superior,  and  of  general  jurisdiction,  eyery  presumption  if 
made  in  favor,  not  only  of  their  proceedings,  but  of  their  jurisdiction. 

This  presumption  is  not  exercised,  however,  in  relation  to  the  jurisdiction  of  a 
court  inferior,  and  of  limited  jurisdiction,  but  it  must  be  shown. 

When  the  jurisdiction  of  an  inferior  and  limited  oourt  is  shown,  then  the  sma 
pmumption  prevails  in  iavor  of  its  prooeedinga^  that  does  in  fiivor  of  those 
of  a  superior  court 

When  the  existence  of  jurisdiction  of  an  inferior  court,  is  once  shown  or  admits 
ted,  the  judgments  of  superior  and  inferior  tribunals  stand  on  the  same  foofe- 
ktg,  and  are  equally  and  absolute^  condusive,  when  not  appealed  ftom,  or 
when  attacked  collaterally. 

A  superior  court  is  presumed  to  act  rightly,  and  within  its  jurisdiction ;  but  an 
inferior  court  should  set  out  the  requisite  fiicts  on  the  fece  of  its  prooeed- 

iugs. 
When  the  jurisdiotkmal  feots  are  stated  on  the  Ikoe  of  the  prooeedii^  of  an 

inferior  court,  they  are  taken  aB  prima /acie  proo(  or  are  presumed  to  be  as 

stated. 
But  these  Ihcts,  thus  shown  by  the  record  of  inferior  courts,  may,  perhaps,  be 

contradicted  by  the  papers  in  ther  cause,  and  in  some  instances^  by  evidence 

flo^  also,  the  fects  mi^  oftentimes,  if  not  general^,  be  proved  by  evldenM 
oiUundc. 

Whether,  when  a  superior  court  acts  without  the  scope  of  ita  general  and  com* 
mon  law  authority,  and  by  virtue  of  a  special  and  statutory  power,  it  is  ne- 
eeasaiy  to  show  on  the  fece  of  its  proceedings,  that  the  power  has  been 
Strictly  pursued,  in  all  essential  particular^  both  as  regards  the  subject  mat- 
ter of  the  cause  and  the  parties,  quere  t 

When  power  is  given  to  a  court  over  a  special  subject,  which  is  not  in  the 
usual  course  of  the  oommon  law,  and  a  mode  is  prescribed  for  the  exeidse 
of  the  power,  such  mode  must  be  pursued,  whether  the  tribunal  be  a  supe- 
ijpr  or  an  inferior  one,  and  sufBcient  must  appear  on  the  face  of  the  proceed- 
ings, to  show  the  case  to  be  within  the  reach  or  jurisdiction  of  the  tribunal 

Whether,  in  the  case  of  a  superior  court,  this  sufficiently  appears  by  the  stat- 
ute conferring  the  power,  and  the  common  law  presumptions  in  fevor  of  such 
a  court,  a  petition  being  filed  to  call  up  the  power,  quere  t 

l^  however,  sufficient  appears  on  the  feoe  of  the  record  of  the  courts  to  give  it 
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Jariadictioo,  vndw  the  law  oonfenring  the  power,  then  the  presamptian 
ettech—  in  fiiYor  of  the  remainder  of  the  prooeedings  of  the  oourt^  whatever 
thai  OBiDt  oMy  he^ 

Bat  whether,  and  in  what  casefl^  the  fiicts  stated  In  the  record  may  be  eontra- 
dicted,  qtteret 

If  there  be  a  petition  la  relation  to  the  proper  eubject  matter,  to  call  into  ac- 
tion the  power  or  jurisdiction  of  the  court,  the  sufBdencj  of  the  petition  can- 
not be  called  in  question  collaterally. 

If  tiiezB  is  a  notice,  or  publication,  or  whatever  else  of  this  nature  the  law  re- 
qoiies^  hi  reference  to  persons^  its  sufficiency  cannot  be  questioned  collator- 
al^y. 

Where^  in  an  action  of  right,  it  appeared  from  the  records  of  the  proceedings 
of  the  District  Court,  in  a  proceediog  by  the  guardian  to  sell  the  real  estate 
of  minors,  under  chapter  eleven  of  the  act  in  relation  to  wills,  administra- 
ton,  kc,  approved  February  13th,  1843,  that  the  court  was  "  satisfied  from 
pnUieation,  properly  filed,  that  the  notice  required  by  law  had  been  given ;'' 
BeUf  1.  That  whether  section  eight  of  chapter  eleven  of  the  act,  intends 
that  notice  should  be  given  to  the  wards,  quere  t  2.  That  chapter  eleven 
did  not  require  personal  service  on  the  parties  entitled  to  notice.  3.  That 
the  finding  of  the  court  as  to  the  service  of  the  notice,  was  sufficient  to  con- 
fer jurisdiction,  at  least,  until  contradicted  by  proo£  4.  That  the  sufficiency 
of  the  notice  was  a  question  for  the  appellate  court  on  appeal,  and  could  not 
be  examined  into  collaterally. 

The  proviaioDS  of  section  twenty  of  chapter  eleven  of  the  act  relating  to  wills, 
administretorSk  Ac.,  approved  January  13th,  1843,  are  peremptory,  and  not 
directory  only.. 

Vhere^  in  an  action  of  right,  the  defendant,  to  prove  title  in  himself  offered 
in  evidence  the  record  of  the  proceedings  of  the  District  Ck>art,  in  a  pro- 
ceeding by  the  guardian  of  the  plaintiff  and  other  minors,  to  sell  the  real  es- 
tate m  controveny^  under  the  act  of  January  13th,  1843 ;  and  where  it  did 
BOl  appear  firom  the  record,  or  the  papers  in  the  proceeding,  nor  by  evi- 
dence aUnndCf  that  the  guardian  had  talten  the  oath  required  by  section 
eleven  of  chapter  eleven  of  the  act;  Hdld^  That  because  it  did  not  appear 
that  the  guardian  had  taken  the  oath  prescribed  by  the  statute,  that  the 
nle  was  vokL 

Under  section  twenty  of  chapter  eleven  of  the  act  of  1843,  it  must  iH>pear, 
either  by  averment  in  the  reoord,  or  otherwise,  that  the  guardian  took  the 
oath  required  by  the  statute,  before  fixing  on  the  time  and  place  of  sale  of 
the  property  of  the  ward. 

Where  from  the  record  of  the  proceedings  of  the  District  Court,  in  a  proceeding 
by  a  guardian,  under  the  act  of  1843,  to  sell  the  real  estate  of  the  wards,  it 
appeared  that  the  court  directed  a  notice  of  the  sale  to  be  given ;  that  the 
report  of  the  sale  recited  that  the  guardian  had  advertised  the  sale  accord- 
ing to  law ;  and  that  the  report  was  followed  by  a  confirmation  of  the  sale 
by  the  court ;  and  where  there  was  no  notice  of  the  sale  returned  among 
the  papers,  nor  any  other  evidence  of  its  having  been  given ;  Edd^  That  the 
avidanoe  of  notioe  9i  the  sale  was  sufficient,  jprimafacU. 
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The  fifth  proYiso  in  the  twentieth  section  of  chapter  eleven  of  the  act  of  18i3, 
in  relation  to  wills,  admipiatrators,  Ac.,  does  not  refer  to  the  orig^al  por* 
chaser  solely,  hut  to  the  person  who  holds  the  premises  at  the  time  of  the 
commencement  of  the  action. 

Appeal  from  the  Des  Moines  District  Court. 

This  is  an  action  of  right,  commenced  by  the  plaintiff,  on 
the  12th  day  of  October,  A.  D.  1853,  to  recover  the  posses- 
sion of  lot  No.  64  (A)  in  the  city  of  Burlington,  of  which 
he  claims  to  be  the  owner  in  fee  simple.  The  plaintiff  claims 
title  as  one  of  the  heirs  at  law  of  Thomas  Cooper,  deceased, 
who  was  seized  of  the  premises  in  fee  simple  at  the  time  of 
his  death.  Thomas  Cooper  was  the  father  of  the  plaintiff. 
The  defendants,  in  their  answer,  deny  the  claim  of  the  plain- 
tiff to  the  premises,  and  allege  title  in  themselves,  by  virtue 
of  the  following  conveyances:  1.  By  deed  from  David 
Wigington  and  Ann  Wigington,  his  wife,  to  William  and 
Samuel  McCutcheon  and  John  P.  and  William  Sunderland| 
executed  October  8,  1848 ;  2.  By  deed  from  William  and 
Samuel  McCutcheon  to  John  P.  and  Wm.  Sunderland,  ex- 
ecuted February  21,  1850 ;  and  3.  By  deed  from  Ami  Wig- 
ington, formerly  Ann  Cqoper,  as  guardian  of  the  heirs  of 
Thomas  Cooper,  deceased,  to  David  Wigington,  executed 
May  1,  1848,  under  and  by  virtue  of  an  order  and  decree 
of  the  District  Court  of  Des  Moines  county.  The  defendants 
also  pleaded  that  the  plaintiff  ought  not  to  maintain  his  ac- 
tion, because  more  than  five  years  had  elapsed  since  the  ex- 
ecution of  the  deed  from  Ann  to  David  Wigington.  The 
plaintiff  replied,  denying  the  new  matter  set  up  in  the  an- 
swer. The  cause  was  tried  by  the  court,  without  the  inter- 
vention of  a  jury.  The  plaintiff  offered  evidence  tending 
to  prove  title  in  himself,  which  need  not  be  set  out  at  length ; 
that  defendants  had  been  in  possession  four  or  five  years ; 
and  the  premises  were  worth  from  $25  to  $30,  per  annum. 
The  defendants,  to  sustain  the  issues  on  their  part,  offered  in 
evidence  the  deeds  referred  to  in  their  answer,  and  the 
record  of  the  proceedings  in  the  District  Court,  under  which 
the  land  was  sold  to  David  by  Ann  Wigington,  as  guardian 
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of  the  minor  h^irs  of  Thomas  Cooper,  embracing  the  peti- 
tion of  the  guardian  for  an  order  to  sell  the  premises; 
notice  of  the  application  for  the  order,  with  an  affidavit, 
showing  its  publication  in  the  Iowa  State  Gazette,  for  three 
successive  weeks ;  a  statement  of  an  account  with  the  pro- 
bate judge,  showing  the  sum  of  $350,  to  be  due  the  guar*, 
dian ;  an  order  of  the  court  for  the  sale  of  the  premises, 
upon  giving  the  specified  notice ;  a  report  of  the  sale  to  the 
court,  reciting  that  the  sale  of  the  premises  had  been  adver- 
tised as  required  by  law,  and  an  order  of  the  court,  confirm* 
ing  the  sale.  The  defendants  also  proved,  by  J.  P.  Weight- 
man,  who  was  judge  of  probate  for  Des  Moines  county,  at 
the  time  the  order  of  sale  by  the  District  Court  was  made, 
that  the  plaintiff  called  on  the  witness,  and  was  anxious, 
and  officiated  in  procuring  the  order  to  be  made,  and  that 
the  plaintiff  was  the  principal  person  in  attending  to,  and 
procuring  the  order  of  sale  &om  the  District  Court.  On  the 
trial,  it  was  admitted  that  the  plaintiff  was  under  fourteen 
years  of  age,  when  Ann  Wigington  was  first  appointed 
guardian ;  that  he  was  over  fourteen,  and  under  twenty -one, 
when  the  sale  was  made ;  and  that  D.  Wigington,  who 
was  the  purchaser  at  the  sale,  during  all  the  time  the  pro- 
ceedings were  pending,  and  at  the  time  of  the  sale,  was  the 
husband  c^  Ann  Wigington.  This  being  all  the  evidence, 
the  eourt  found  that  the  plaintiff  had  title,  and  was  entitled 
to  recover  the  possession  of  the  land  in  question,  and  judg- 
ment was  entered  accordingly.  The  defendants  appeal,  and 
assign  for  error  the  rendition  of  this  judgment. 

David  Borer  and  Browning  Jk  Tracey^  for  the  appellants. 

1.  We  contend  that  it  is  too  late  for  the  plaintiff  to  assert 
his  title,  if  he  has  any,  more  than  five  years  having  inter- 
yened  between  the  probate  sale  and  deed,  and  the  time  of 
eommencing  this  suit  The  sale  was  on  the  1st  day  of  May, 
and  the  deed  was  made  on  the  3d  day  of  May,  1848,  and 
suit  was  commenced,  on  the  13th,  or  at  most,  upon  the  12th 
day  of  October,  1868,  leaving  more  than  five  intervening 
yeaia.    "  No  action  for  the  recovery  of  any  real  estate,  sold 
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by  an  executor  or  administrator,  &c.  sliall  be  maintained  by 
an  heir  or  other  person,  unless  it  be  commenced  within  firs 
years,"  &c.  Laws  of  1848,  §  85  Now  it  clearly  appeaiv 
by  the  proceedings  in  the  District  Court,  in  which  the  decaree 
of  sale  was  obtained,  that  the  claim  of  plaintiff  here,  suoh 
as  it  is,  is  as  one  of  the  heirs  of  Thomas  Cooper,  de* 
ceased. 

2.  "NVe  contend,  that  after  decree,  sale,  and  eonfirmation  by 
the  District  Court,  the  title  of  defendants  under  such  decree, 
sale,  and  confirmation,  cannot  be  resisted  or  impeached  col* 
laterally,  and  in  an  action  like  the  present;  for  it  fully  ap- 
pears, from  the  bill  of  exceptions :  1.  That  the  person  ob- 
taining the  decree,  was  the  guardian,  and  was  licensed  to 
.  make  the  sale  by  a  courtof  competent  jurisdiction;  2.  Thai 
the  guardian  gave  bond,  which  was  approved  as  required  by 
law ;  8.  That  the  proper  oath  was  taken ;  4.  That  proper 
notice  was  given ;  5.  Tliat  the  premises  were  accordingly 
sold  by  public  auction,  and  are  held  by  those  who  purchased 
in  good  faith.  See  Laws  of  1848,  §  86.  And  the  said 
sale,  having  been  confirmed  by  decree  of  the  District  Cour^ 
such  confirmation  renders  the  matter  res  judicata^  as  to  the 
provisions  of  the  above  cited  section,  not  only  so,  by  the 
general  law,  but  more  especially  when  taken  in  reference  to. 
section  87  of  the  laws  of  1848,  which  clearly  contemplates 
a  remedy  against  the  guardian,  for  any  wrong,  neglect,  or. 
other  inj  ury ,  in  regard  to  such  sale.  In  thecase  of  Barney  by  her 
next  friend  v.  David  Saunders  et  aZ.,  16  Howard,  585,  the  comt 
say :  ^'  The  acts  of  Saunders  as  administrator,  &c.,  are  not  the 
subject  of  review  in  this  suit.  He  settled  his  account  as  ad- 
ministrator in  the  orphan's  court,  and  the  allowance  made 
there,  cannot  be  reviewed  collaterally  in  another  court."  Gates 
V.  LofiuSf  4  Monroe,  444;  Irby  v.  McCrea^  4  Deesaussure, 
422 ;  Simpson  v.  Hart^  1  John.  Ch.  91 ;  Price  v.  KeAit^  1 
Hill,  461 ;  Thompson  v.  Tolmie  et  a/.,  2  Pet  157;  Akins  * 
Swiji  V.  Kinnonj  20  Wend.  241 ;  Orignon^  Lessee  v.  Asior 
e«  at,  2  How.  319 ;  Ex  parte  Waikins,  8  Pet.  206;  Unikd 
States  V.  Arredondo  and  others,  6  Pet.  729 ;  Jackson  ex  dem, 
Jenkins  v.  Robinson^  4  Wend.  436;   Wri^t  v.  Marshy  Le% 
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Jt  Delevmi,  2  G.  Green.  94 ;  Sugd.  on  Vend.  184 ;  Fonb. 
Eq.  91,  note ;  Story  on  Agency,  8  *  3  Johns.  Ch.  643 ;  8 
Peters,  284;  3  Pick.  280;  1  DaUafi,  186;  2  Dong.  438. 

J.  C  Hdllj  for  the  appellee. 

It  is  inmsted  on  the  part  of  the  aj^ellee,  that  the  court 
had  no  jttrisdiQtion  orer  the  subject  matter  or  the  person% 
when  the  ord^  of  sale  was  made ;  that  the  sale  was  void, 
because  made  to  the  husband  of  the  guardian ;  and  that 
Ann  Wigington  was  not  guardian.  Chapter  10  of  the  act 
of  1848,  which  is  made  the  rule,  for  guardian  sales,  contem*- 
plates  and  requires,  that  a  petition  of  a  guardian,  shall 
make  all  persons  interested,  parties,  and  that  the  proceed'- 
ings  shall  be  adversary.  Section  8  requires  that  a  notice 
of  the  petition,  and  of  the  time  and  place  of  hearing,  shall 
be  given  to  all  persons  interested,  that  they  may  appear  and 
tbow  ea«se,  &c.,  which  notice  must  be  served  on  "  them  per- 
sonally, fourteen  days,  at  least,"  before  the  time  appointed 
for  hearing  the  petition,  or  published  three  weeks  succes- 
nrely  in  such  newspaper  as  the  court  shall  order.  This 
section  certainly  means  and  contemplates,  that  all  persons 
who  may  be  interested,  shall  be  named  in  the  petition ;  it 
naes  the  words  ^'  all  persons  "  and  '^  them."  A  general  notioe 
to  all  persons,  cannot  be  served  personally ;  nor  is  it  a  no- 
tice to  a  party  in  these  proceedings.  In  the  case  at  bar,  tfao 
notice  published  is  for  one  purpose ;  the  petition  filed,  is  for 
another  purpose.  It  was  an  absolute  condition  to  the  ex<- 
ercise  of  jurisdiction,  that  these .  notices  should  have  been 
served,  and  specifically  contain  all  legal  requisites.  See  M3r 
bourn  v.  FatU,  and  SpraU  v.  MarahaU^  December  tetm  of 
tUs  eourt,  1^4;  Hein  of  Otis  Reynolds  v.  Jfay,  Jun« 
term,  1854;  Pinkney  v.  Pinkney,  June  term,  1864; 
BodgeB  V.  BriU  ;  Clark  v.  Oraham,  6  Wheat.  677 ;  5  Coni 
192  ;  4  Phil  Bv.  Cow.  &  Hill's  Notes,  1000 ;  1  Black.  36^ 
8  Black.  230 ;  12  Ohio,  272 ;  OreenvauU  v.  Farmers  and  Its- 
dianicif  Bank^  2  Doug.  (Michigan)  498;  a&d  cases  tiiere 


As  to  tlie  power  of  Mrs.  Cooper  to  act  as  guardian  after 
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Edwin  became  14  years  of  age,  see  11  Ohio,  442 ;  Erb 
T.  Strong,  2  lb.  402 ;  Palmer  v.  Oakley,  2  Doug.  (Michigan) 
484,  and  cases  there  cited ;  4  Bacon's  Abridgment,  584. 

The  sale  to  her  husband  was  void,  and  no  sale.  Bohari 
et  al.  V.  Atkinson,  14  Ohio,  280,  and  cases  there  cited; 
OampbeU  v.  Walker,  5  Vesey,  678 ;  Ex  parte  Hughes,  6  Ve- 
sey,  617 ;  Durae  v.  Fanning,  2  Johnson,  552  ;  10  Ohio,  120 ; 
Armstrong  v.  Huston,  8  Ohio,  554 ;  2  Johnson,  268 ;  Smith 
T.  Bice,  11  Mass.  567. 

When  jurisdiction  depends  upon  the  character  or  occu- 
pation of  the  party,  evidence  is  admissible  to  show  that 
the  party  was  not  such  a  character.  Wise  v.  Withers,  8 
Cranch,  38  ;  AfiUs  v.  Martin,  19  Johnson,  7 ;  1  Willis,  162 ; 
2  lb.  882.  The  subsequent  proceedings  are,  in  no  respect, 
in  conformity  with  law,  and  by  the  fairest  impUcation  of 
section  86  of  the  act,  are  void.  The  judgment  of  confirm- 
ation, was  without  any  authority.  No  law  in  force  author- 
ized such  an  act  of  the  court,  and  it  was  extra-judiciaL 

Woodward,  J. — There  are  two  acts  of  the  legislature 
which  have  relation  to  the  case.  The  first,  is  that  of  Janu- 
ary 25th,  1889  (Rev.  Stat,  of  1842,  1848,  chap.  99,  480), 
entitled  an  act  concerning  minors,  orphans,  and  guardians. 
The  second,  is  that  of  February  13, 1848  (Rev.  Stat  1848, 
ohap.  162,  666),  entitled  an  act  relative  to  the  probate  of 
wills,  executors,  administrators,  guardians,  trustees  of  mi- 
nors, and  probate  courts,  and  for  defining  their  duties.  For 
the  sake  of  brevity,  we  will  refer  to  these,  as  the  first  and 
the  second  act. 

There  is  a  difficulty  presented  in  the  second  of  the  above 
acts,  which  calls  for  some  preliminary  attention.  Chapter 
ten  of  this  act,  is  entitled  "  of  the  sale  of  lands,  for  the  pay- 
ment of  debts,  by  executors,  administrators,  and  guardians  ;** 
whilst  chapter  eleven,  relates  entirely  to  sales  by  guardians. 
The  provisions  of  the  two  relative  to  guardian's  sales,  are 
in  some  respects,  dissimilar.  The  question  is,  which  chap* 
ter  is  to  govern  in  this  cause.  As  the  act  has  been  repealed, 
we  need  not  enter  into  a  discussion  of  the  matter,  but  will 
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onlj  remark,  that  there  is  much  which  would  lead  to  the 
idea,  that  the  provisions  of  chapter  eleven,  relate  princi- 
pallj  to  guardians  of  insane  persons,  spendthrifts,  &;c.  This 
view  would  be  countenanced  by  the  fiict,  that  the  title  of 
chapter  ten,  refers  to  sales  to  pay  debts,  and  a  minor  can 
have  no  debts,  but  for  maintenance,  and  that  for  this,  chap* 
ter  eleven  expressly  provides ;  besides  chapter  eleven,  and 
the  first  act  above  referred,  to,  cover  the  whole  subject  of 
minors  and  their  guardians ;  and  if  chapter  ten,  be  consid^ 
ered  as  relating  to  minors'  debts,  and  the  charges  in  the  case 
at  bar  be  regarded  as  debts,  in  distinction  from  mainten- 
ance, still  section  24  of  chapter  10,  perhaps,  removes  the 
difficulty,  by  providing  that  in  such  cases,  sales  may  be 
made  as  directed  in  this  (10th)  chapter,  "  excepting  in  the 
particulars  in  which  a  different  provision  is  hereinafter 
made,"  which  refers  to  the  next  chapter  undoubtedly.  "We 
shall,  therefore,  make  chapter  eleven  our  guide,  and  its 
provisions  are  in  general  like  those  of  the  preceding  chapter. 
The  first  question  which  arises  is,  upon  the  limitation  of 
such  actions.  The  second  act,  chapter  11,  section  19,  pro- 
vides that  no  action  for  the  recovery  of  any  estate  sold  by 
a  guardian,  under  the  provisions  of  this  chapter,  shall  be 
maintained  by  the  ward,  or  by  any  person  claiming  under 
him,  unless  it  be  commenced  within  five  years  next  after 
the  termination  of  the  guardianship."  Then  follows  an  ex- 
ception in  favor  of  minors  and  others,  under  legal  disability, 
to  whom  five  years  are  allowed,  after  the  removal  of  the 
disability.  There  is  nothing  in  the  case  showing  that  the 
action  was  not  brought  within  five  years  next  after  the 
termination  of  the  guardianship ;  and  still  more,  it  does  not 
appear,  but  that  it  was  brought,  in  due  time  after  the  remo- 
val of  the  disability  of  minority.  On  the  contrary,  the  pre- 
sumption from  the  facts  shown,  is,  that  the  action  is  free 
from  the  objection  that  it  was  not  brought  in  due  time* 
That  it  was  not  commenced  within  five  years  after  the  sale, 
is  not  a  valid  objection  under  the  former  acts,  without  ad- 
verting to  the  &ct  of  their  repeal.  But  it  is  said  that  the 
plaintiff's  right  of  action  is  barred  by  the  Code,  §  1508| 
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which  is,  that  "  no  person  can  question  the  validity  of  sach 
sale,  after  the  lapse  of  five  years,  from  the  time  it  waa 
made.'^  The  sale  was  made  on  the  first  May,  1848,  and  the 
action  was  commenced  the  18th  of  October,  1863,  more  than 
five  years  afl»r  the  sale.  The  repeal  of  the  act  of  Fehroary, 
1848,  by  the  Code,  took  effect  on  July  1st,  1851.  The 
question  then,  is,  whether  section  1508,  of  the  Code,  bars 
the  plaintiff  ^s  right  to  bring  this  action,  to  question  the  va- 
lidity of  the  sale.  The  point  is  presented,  but  not  argued. 
We  are  not  disposed  to  regard  this  section  of  the  Code  as  in 
the  nature  of  a  general  statute  of  limitation,  so  as  to  ap* 
ply  it  to  sales  which  had  taken  place  prior  to  the  passage 
of  that  statute,  but  should  limit  its  application  to  causes 
arising  under  chapter  eighty-eight  of  the  Code  alone.  But 
if  it  were  to  be  regarded  as  an  ordinary  statute  of  limitation, 
then  those  principles  would  apply,  which  are  settled  in  the 
cases  of  Morris  v.  Slaughter^  1  G.  Greene,  888 ;  Forsyth  v. 
Etpiet/,  2  lb.  181 ;  Hinch  v.  Weather/ord,  2  lb.  244 ;  Oordon 
V.  Mounts,  2  lb.  248. 

Objection  is  ntade  to  the  sale  of  the  lot  in  this  case,  upon 
three  grounds :  First,  because  the  court  decreeing  the  sale, 
had  jurisdiction  of  neither  the  subject  matter,  nor  the  per- 
son ;  second,  because  the  minor  was  over  fourteen  years  of 
age,  when  the  petition  for  leave  to  sell,  was  filed ;  third, 
because  the  sale  was  made  to  the  husband  of  the  guardian. 
The  want  of  jurisdiction  of  the  person,  arises,  if  at  all,  fix>m  a 
want  of  notice  to  the  minors  -,  and  the  questions  involved  in 
this  objection,  are  difficult  of  solution.  The  American  edi- 
tors of  Smith's  Leading  Cases  (5th  ed.).  Vol.  I,  p.  844,  very 
troly  remark,  that  the  inquiry,  when,  and  under  what  cir- 
cumstances, the  proceedings  of  inferior  courts,  are  to  be  re- 
garded as  void  for  want  of  notice,  is  unquestionably  in- 
volved in  much  obscurity  and  confusion.  But  they  add, 
that  this  difficulty  may,  in  some  degree,  be  obviated,  or  rem- 
edied by  remembering  that  the  question,  when  notice  shall 
be  presumed,  is  a  very  different  one  from  that  of  the  effect  of 
a  want  of  notice,  when  proved  or  conceded.  We  have  stronglj 
experienced  this  obscurity  and  confusion  in  examining  a 
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mass  of  cases,  to  ascertain  an  intelligible  rule  by  "whicli  to 
determine  this  cause.  They  seem,  generally,  to  be  decided, 
each  npon  its  own  &cts,  without  much  reference  to  rules ; 
or  when  such  are  sometimes  given,  the  mind  feels  its  daric- 
ness  nearly  as  much  in  understanding  and  applying  them, 
as  in  groping  its  way  without  them.  See  10  Peters,  474. 
In  this,  and  in  similar  cases,  the  questions  arise,  what  is  a 
superior,  and  what  an  inferior  court  ?  when  presumptions 
attach  in  its  favor?  what  is  jurisdiction,  and  when  does  it 
attach  ?  whether  notice,  or  other  matter  which  must  appear, 
may  appear  by  the  record  of  the  judgment,  or  must  be 
shown  otherwise  ?  whether  a  superior  court,  acting  in  a  mat* 
ter,  not  of  common  law  jurisdiction,  but  committed  to  it  by 
statute,  is  to  be  regarded  as  a  court  of  inferior  and  limited 
jurisdiction  ?  or  whether  those  presumptions  attach  to  it, 
which  pertain  to  a  superior  court,. and  when  a  court  may 
decide  on  its  own  jurisdiction,  (»r  how  &r  the  decision  is 
conclusive? 

On  these  questions,  it  requires  a  treatise,  rather  than  an 
opinion  in  a  cause,  to  reduce  the  cases  to  consistency  and  a 
system ;  and  an  illustration  of  what  evan  a  laborious  tiei^ 
tiae  can  do  with  the  subject,  is  to  be  found  by  comparing 
ike  first  and  last  sentences  of  a  paragraph  in  1  Smiih^ 
Lead.  Cases,  pp.  882,  888.  The  first  is,  that ''  Whatever  may 
be  thQ  rule  with  regard  to  courts  of  general  powers,  when 
acting  within  the  scope  of  those  powers,  it  is  well  settled 
that  when  they  do  not,  and  exercise  a  Efpecial  and  statutory 
authority,  their  proceedings  stand  on  the  same  footing  with 
those  of  courts  of  limited  and  inferior  jurisdiction,  and  will 
be  invalid,  unless  the  authority  on  which  they  are  founded^ 
has  been  strictly  pursued ;"  citing  Denning  v.  Corwiru,  11 
Wend.  647 ;  Jackson  v.  Usty,  7  lb.  148  ;  Sharp  v.  Speir^  4 
Hill,  16 ;  Striker  v.  Kelly,  7  lb.  11 ;  Hatier  of  Mount  MorriB 
Sjuare,  2  lb.  14 ;  Williamson  v.  Berry,  8  How.  495 ;  Same 
V.  Ball,  8  lb.  666 ;  MoUter  of  Flatbush  Avenue,  1  Barb.  289 ; 
Jfuskeit  V.  Drummond,  10  B.  &  C.  158 ;  Christie  t.  UhwiUf 
11  A.  &  E.  878 ;  Brancker  t.  Molyneux,  4  U.  it  Q.  226^ 
BossfjoeWs  Lessees  v.  Otis,  9  How.  836 ;  Thadier  v.  JPiowdi^ 
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6  Wheat.  119  ;  Mayhew  v.  Davis^  4  McLean,  218 ;  Embury 
V.  Connor^  8  Comst  511.  The  last  two  sentences  of  this 
paragraph  are  as  follows :  "  The  inconveniences  which  may 
occasionally  result  from  this  course  of  decision,  are  more  than 
compensated  by  the  lesson  which  it  teaches,  that  from  what* 
ever  source  power  may  come,  it  will  fail  of  effect,  when  un- 
accompanied by  right  It  should,  notwithstanding,  be  re* 
membered,  that  the  severity  of  this  doctrine  is  tempered  in 
practice  by  the  maxim  omnia  rite  acta,  which  is  emphati- 
cally applicable  to  judicial  proceedings,  and  that  every  in- 
tendment will  be  made  in  favor  of  the  validity  of  the  acts  of 
a  court  within  the  scope  of  its  powers,  whether  those  pow- 
ers are  limited  or  general,"  citing  Voorhees  v.  Bank  of  United 
&aies,  10  Peters,  449 ;  Dykman  v.  The  Mayor,  Ac,  1  Sdi 
494. 

Now,  it  seems  to  the  mind  of  the  writer  of  this  opinion, 
that  this  second  proposition  overturns  the  first,  for  the  first- 
proposition  is  this,  in  effect,  that,  if  a  court  is  not  acting  within 
the  scope  of  ^«neraZ  (that.is,  common  law)  powers,  that  is,  when 
it  is  acting  under  limited  or  special  powers,  they  are  to  be 
strictly  pursued  (and  examined) ;  and  the  second  proposition 
is,  that  when  acting  within  the  scope  of  its  powers,  whether 
limited  (that  is,  special)  or  general,  every  intendment  shall  be 
made.  But  it  is  doubted,  whether  the  two  cases  cited  sup- 
port the  second  proposition.  In  the  second  case,  no  "  intend- 
ment "  was  made  in  favor  of  the  court  superior  and  of  gen- 
eral jurisdiction,  upon  a  matter  of  attachment,  which  is  not  a 
common  law  proceeding ;  and  this  case  rather  suggests  a  new 
rule,  or  a  modification  of  former  rules,  such  as  this,  Ibat  when 
some  process  or  proceeding,  not  known  at  common  law,  is 
added  to,  and  incorporated  into,  the  proceedings  of  a  court 
superior  and  general  of  jurisdiction,  and  made  a  part  thereof 
it  is  to  be  adjudicated  as  one  of  its  ordinary  powers,  and  not 
as  a  power  or  subject  conferred  upon  it  distinct  from,  and 
independent  of,  its  common  law  jurisdiction.  Thus,  attach- 
ment, which  is  the  subject  of  Voorhees  v.  The  Bank,  is  added 
to,  or  incorporated  into,  the  powers  of  the  court,  and  is  to 
be  adjudged  upon  like  its  other  powers.    So,  the  subject 
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of  mechanics'  lien,  is  new,  created  by  statute,  and  yet  it  is 
apprehended  that  this,  and  its  process  too,  is  to  be  adjudi* 
cated  upon  the  same  rules  with  the  ordinary  powers  and 
proceedings  of  the  court.  These  remarks  are  made  as  indi- 
cating the  obscurity  of  the  subject,  and  the  diflBculty  of  as- 
certaining the  true  rules  which  should  guide  us.  This  is 
seen  even  in  the  able  and  labored  note  above  referred  to, 
which  is  an  attempt  to  reduce  the  subject  to  order.  We 
will,  however,  endeavor  to  extract  some  rules,  which  shall 
serve  as  guides  in  the  determination  of  the  cause  before  us. 
In  regard  to  courts  superior,  and  of  general  jurisdiction, 
every  presumption  is  m'ade  in  favor,  not  only  of  tbeir  pro- 
ceedings, but  of  their  jurisdiction.  This  proposition  is 
&miliar,  and  needs  no  support.  But  see  1  Smith's  Lead. 
Cases  (5th  ed.),  notes  816,  848,  where  the  subject  is  consid- 
ered, and  the  cases  are  cited.  This  presumption  is  not  ex- 
ercised, however,  in  relation  to  the  jurisdiction  of  a  court 
inferior  and  limited,  but  must  be  shown.  Note,  supra,  pp. 
816,  818, 822,  848,  with  authorities.  The  rule  is  thus  briefly 
stated  in  Peacock  v.  Bell,  1  Saund.  74.  "  The  rule  for  juris- 
diction is,  that  nothing  shall  be  intended  to  be  out  of  the 
jurisdiction  of  a  superior  court,  but  that  which  specially  ap- 
pears so;  nothing  shall  be  intended  to  be  within  the  juris, 
diction  of  an  inferior  court,  but  that  which  is  so  expressly 
alleged."  But  where  the  jurisdiction  of  an  inferior  and  limited 
court  is  shown,  there  the  same  presumption  prevails  in  &vor 
of  its  proceedings,  that  does  in  favor  of  those  of  a  superior 
court.  See  note,  supra,  817,  818,  847,  848;  Beeves  v. 
Townsend,  2  Zabriskie,  896;  Wilson  v.  Wilson,  18  Ala. 
176;  Clark  v.  Blacker,  1  Cart.  215;  Paul  v.  Hussey,  85 
Maine,  97 ;  Wight  v.  Warner,  1  Doug.  384 ;  Fox  v.  Hoyiy 
12  Cbnn.  491 ;  Raymond  v.  Bell,  18  lb.  81.  "  Whatever 
intendment  may  be  made  in  favor  of  the  decision,  there  can 
be  none  ia  aid  of  the  right  to  decide,"  &c.  Perrine  v. 
Farr^  2  Zabris.  356 ;  Bridge  v.  Bracken,  8  Chand.  75 ;  aSw- 
pero,  Crawford  Co.  v.  Leclire,  4  lb.  56 ;  Dempster  v.  PuraeU^ 
8  M.  &  G.  375 ;  Rowland  v.  Beale,  1  Cowp.  19. .  When  in- 
ferior courts  have  not  transcended  their  powers,  ^*  and  their 
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jurisdiction  has  actually  attached,  it  will  not  be  lost  by  an 
inegidarity  in  the  mode  of  exercising  it ;  and  every  intend* 
ment  wUl  be  made  in  aid  of  the  validity  of  the  proceedings 
under  it,  which  will  be  regarded  as  equally  conclusive  with 
those  of  courts  of  superior  and  general  jurisdiction."  Note, 
mipra^  847,  citing  Ghrignons*  Lessee  v.  AsfoTj  2  How.  819 ; 
Brotvn  v.  Wood^  17  Mass.  68 ;  JifcPherson  v.  OunKffy  11  & 
4c  B.  422;  Beeves  v.  Townsend,  2  Zabris.  896 ;  Den  v.  O'Hal- 
fon,  1  lb.  682 ;  Pierce  v.  /rwA,  31  Maine,  254 ;  Wyman  v. 
Porter,  6  Porter,  219 ;  Samuels  v.  Findley,  7  Ala.  645 ;  Pey 
V.  Vaughan,  16  lb.  497 ;  Cox  v.  Davis,  17  lb.  71  ;  Savage 
V.  Benham,  lb.  119;  Williams  v.  Sharp,  2  Cart.  101 ;  SmeJl 
V.  Hampstead,  7  Mo.  878 ;  Pendleton  v.  Pendleton,  12  S.  & 
M-  302 ;  Tryon  v.  Tryon,  16  Vert.  813 ;  JIcFarlin  v.  Stane^ 

17  lb.  165 ;  Clark  v.  Holmes,  1  Doug.  890. 

"  When,  however,  the  existence  of  jurisdiction  is  one© 
shown  or  admitted,  the  judgments  of  superior  and  icferior 
tribunals  stand  on  the  same  footing,  and  are  equally  and 
absolutely  conclusive,"  that  is,  when  not  appealed  from,  or 
when  attacked  collaterally.  Same  note,  820--848,  citing 
Heard  v.  Shipmxin,  6  Barb.  445 ;  Steen  v.  Bennett,  24  Vert. 
808 ;  Farrar  y.  Olmstead,  lb.  123 ;  Lawrence  v.  Englesby,  lb. 
42 ;  Wesson  v.  Chamberlain,  8  Comst  831 ;  Fort  v.  Baide, 

18  S.  k  M.  188 ;  Qrear  v.  McLendon,  7  Georg.  862 ;  Wil- 
liams  V.  Sharp,  2  Cart.  101 ;  McLean  v.  Hugarin,  13  Johns. 
184 ;  Cunningham  v.  Bucklin,  8  Cow.  187 ;  Heard  v.  Ship- 
manj  6  Barb.  621 ;  Clark  v.  Holmes,  1  Doug.  890 ;  Reeves  v. 
Townsend,  2  Zabris.  896.  The  next  inquiry  is,  hoiv  shall 
the  necessary  fiaxjts  or  circumstances  conferring  jurisdiction, 
**be  shown,"  "or  appear,"  in  courts  of  inferior  jurisdiction? 
A  good  deal  of  the  ambiguity  of  cases,  seems  to  rest  on  the 
answer  to  this  question,  as  applied  in  practice.  A  superior 
court  is  presumed  to  act  rightly  and  within  its  jurisdiction, 
but  an  inferior  court  should  set  out  the  requisite  j^ts  on  the 
face  of  its  proceedings;  note,  supra,  816^  818,  and  many  au- 
thorities. When  the  jurisdictional  facts  are  stated  on  the 
face  of  the  proceedings  of  an  inferior  court,  this  is  taken  as 
prima  facie  "pioot  J  or  they  are  presumed  to  be  as  stated. 


SUPREME  CJOURT  CASES— 1866.  127 

Goopor  ▼•  SnnderUmcL 

But  these  facts,  thus  shown  b  j  the  record  of  inferior  couHs, 
may  perhaps  be  contradicted,  as  by  the  papers  in  the  cause, 
and  in  some  instances  bj  eyidence  aliun<k*  And  they  may 
also,  oftentimes  (if  not  generally),  be  proved  by  evidence 
aUunckj  page  816  and  authorities ;  page  820,  citing  Jenks  v« 
SuUnnSj  11  Johns.  224;  Berber  v.  Winshw,  12"  Wend.  102} 
Clark  V.  Holmes^  1  Dong.  890 ;  Denning  v.  Corwin^  1 1 
Wend.  648;  Borden  v.  Fitch^  15  Johns.  121 ;  Harrington  v. 
The  People,  6  Barb.  607 ;  Noyes  v.  BuOtr,  lb.  618 ;  The  Pto- 
pk  V.  Cassels,  5  Hill,  164;  Walker  v.  Moaely,  5  Denio,  102; 
and  page  848,  as  to  parties,  citiDg  Adams  v.  Jeffries^  12 
Ohio,  258 ;  Bigelow  v  /Stearns,  19  Johns.  89 ;  Corwin  v.  Mer- 
nil,  8  Barb.  846 ;  Fisher  v.  Lane^  8  Wilson,  834 ;  Fge  v. 
Sidkj  8  Barr,  124 ;  Commonwealth  v.  Oreen,  4  Whart.  568 ; 
Smith  y.  Bice^  11  Mass.  507;  Cha^  v.  Hathaway,  14  lb. 
222 ;  0>rliss  v.  Chrliss,  8  Vert.  878 ;  JEnos  v.  Smith,  7  S.  & 
M.  85 ;  OeUirop  v.  Moore,  4  Cushman,  206 ;  Joslin  v.  Cough- 
Jin,  lb.  184.  The  case  of  Dykvian  v.  The  Mayor  o/N.  Y.^ 
1  Seld.  484,  is  a  recent  case  on  similar  questions,  and  may 
possibly  throw  doubt  on  the  foregoing  proposition  as  to  con- 
tradicting the  record.  The  proceedings  were  those  of  com* 
missioners,  to  appropriate  lands  to  the  use  of  the  Croton 
water  works.  If  the  owner  and  the  commissioners  could 
not  agree,  it  was  brought  into  court.  The  action  was  eject* 
ment,  brought  to  recover  lands  so  taken.  Gardiner,  J.^ 
says,  ^^It  (the  disagreement)  was  distinctly  stated  in  the  pe* 
tition,  and  sworn  to  upon  the  knowledge  of  one  of  the  com- 
missioners. This  was  all  that  was  necessary  to  give  the 
vice-chancellor  jurisdiction  prima  facie.  The  fiu^t  was  an 
issuable  one,"  which,  he  says,  "  the  party  might  have  con- 
troverted, and  then  it  must  have  been  proved,  but  he  was 
not  at  liberty  to  lie  by,  and  in  ejectment  for  the  land,  insist 
that  due  proof  was  not  made ;"  and  he  adds :  "  I  am  inclined 
to  think  that  if  the  requisite  proof  was  made,  t6  sustain  the 
allegatioD,  jurisdiction  would  attach,  although  the  witness 
was  mistaken  or  perjured."  And  Foot,  J.,  says  that, 
^*  when  the  jurisdiction  of  a  court  of  limited  authority  (the 
viceHshancellor),  depends  on  a  fivct  which  must  be  ascertained 
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by  that  court)  and  such  &ct  appears  and  is  stated  in  the  reo 
ord  of  its  proceedings,  a  party,  who  had  an  opportunity  to 
controvert  the  jurisdictional  feet,  but  did  not,  and  contested 
upon  the  merits,  cannot  afterward,  in  a  collateral  action 
against  his  adversary  in  those  proceedings,  impeach  the  rec* 
ord,  and  show  the  jurisdictional  fact  therein  stated  to  be 
untrue,  and  he  cites  Maihew  v.  -flbod,  8  Johns.  50 ;  GhriswoJd 
V.  Stewart^  4  Cow.  458 ;  Van  Sternberg  r.  Bigehw^  8  Wend. 
42 ;  Briitain  v.  Kinnard^  1  Brad.  &  Bing.  482 ;  S.  (7.,  4 
Moore,  50 ;  Smith  v.  Elder^  8  Johns.  118. 
'     The  license  for  sale  in  the  present  case,  having  been 
•granted  by  the  District  Court  of  Iowa,  the  question  what  is 
a  superior,  and  what  an  inferior  court,  does  not  present 
itself.    But  another  takes  its  place ;  which  is,  whether  this 
superior  court  is,  in  the  present  instance,  to  be  regarded  as 
one  of  limited  and  inferior  jurisdiction,   and  whether  its 
proceedings  in  this  matter  are  to  be  viewed  as  those  of  an 
inferior  court?    Here  is  a  special  authority,  or  power,  or 
jurisdiction,  conferred  upon  the  court  by  statute  provision. 
It  is  one  which  it  had  not  by  the  common  law,  and  which 
is  not  connected  with,  and  is  not  made  part  of  the  ordinary 
proceedings  of  the  court.    It  is  not  incorporated  into  them, 
but  is  independent  of  them.    It  is  probably  a  question  of 
authority,  more  than  of  reason,  for  it  is  doubtful  if  there  is 
any  principle  of  reason  or  justice  which  decides  either  way. 
But  if  the  artificial  rule  be  assumed,  that  where  a  superior 
couMnon  law  court  is  acting,  out  of  the  common  law  line, 
by  virtue  of  an  authority  specially  conferred,  it  is  acting  as 
an  inferior  court,  then  in  granting  the  license  to  sell,  the 
District  Court  was,  in  eflEect,  an  inferior  court,  and  its  acts 
are  to  be  viewed  in  that  light.    The  note  in  1  Am.  Lead. 
Gases  (6th  ed.),  843,  states  the  following  rules  on  this  subject: 
**The  rule  seems  to  be  the  same  (as  with  an  inferior  court), 
when  a  superior  court  acts  without  the  scope  of  its  general 
and  common  law  authority,  and  hy  virtue  of  a  special  and 
statutory  power,  for  it  then  becomes  necessary  to  show  that 
the  power  has  been  strictly  pursued  in  all  essential  particu- 
lars, both  as  it  regards  the  subject  matter  of  the  cause,  and 
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the  parties,!'  and  cites  Williamson  v.  Berry^  8  How.  495 ; 
WiUiamson  v.  Bell,  lb.  566;  Webster  v.  Beid,  11  Tb.  48T ; 
Denning  v.  Corwin,  11  Wend.  647.  And  the  same  note, 
on  page  832,  has  the  following :  "  Whatever  may  be  the 
rule  with  regard  to  courts  of  general  powers,  when  acting 
within  the  scope  of  those  powers,  it  is  well  settled,  that 
when  they  do  not,  and  exercise  a  special  and  statutoiy  au- 
ihority,  their  proceejlings  stand  on  the  same  footing  with 
'  those  of  courts  of  inferior  and  limited  jurisdiction,  and  will 
be  invalid,  unless  the  authority  on  which  they  are  founded, 
has  been  strictly  pursued,"  and  cites  Denning  v.  Cbrtvin,  11 
Wend,  W7;  Jackson  y.  Esiy,  7  lb.  148;  Striker  v.  Kelly, 
7  Hill,  11;  Tha(Jier  v.  Powell,  6  Wheat.  119;  Boswell  v. 
Otis,  9  How.  836 ;  Maiier  of  Mount  Morris  Square,  2  Hill, 
14 ;  Sharp  v.  Speer,  4  lb.  76 ;  WiUiamson  v.  Berry,  8  How. 
495 ;  Same  v.  Ball,  8  lb.  566;  Matter  of  Flatbush  Avenue, 

1  Barb.  289 ;  Mayhew  v.  Davis,  4  McLean,  218 ;  Embury 
V.  Conner,  8  Comst.  511. 

Of  these  cases,  the  first  four  support  the  doctrine  quoted, 
but  the  remaining  nine,  do  not  support  either  this  or  the 
preceding  quotation.  But  time  does  not  permit  an  exam: 
ination  of  them,  to  point  out  the  errors  in  the  reference  to 
them.  The  following  cases  support  the  doctrines  just 
quoted :  Ludlovfs  Iltirs  v.  Johnson,  14  Ohio,  679  ;  Adams 
V.  Jeffries,  12  Ohio,  258 ;  citing  (not  above  cited)  Bend  v. 
•  Susquehanna  Bridge  and  Bank  Co.,  6  Har.  &  J.  180 ;  Smith 
V.  Fawle,  12  Wend.  9.  On  the  other  hand,  there  is  a  class 
of  cases  of  high  authority,  which  do  not  seem  to  consider 
whether  the  court  is  a  superior  or  an  inferior  one,  nor 
whether  it  is  subject  to  the  rules  of  an  inferior  court ;  but 
give  full  sway  to  the  doctrine  of  presumptions.  Of  this 
class,  are  Elliot  v.  Piersol,  1  Pet  828 ;  Thompson  v.  Tolmie, 

2  lb.  157 ;  Ex  parte  Tobias  WatMns,  8  lb.  193 ;  United 
Slates  V.  Arredondo,  6  lb.  691 ;  Voorhees  v.  Bank  U.  S,  10 
lb.  450 ;  Philadelphia  and  Trenton  R.  R.  Co.  v.  Stimpson, 
14  lb.  448 ;  Orignons^  Lessee  v.  Astor,  2  How.  819 ;  Barney 
y.  Saunders,  16  How.  535 ;  Perkins  v.  Fairchild,  11  Mass. 

Vol.  m.  9 
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227 ;    M'Pherson  v.  CumUff,  11  S.  &  R  422 ;    Wri^  v. 
Marsh  et  al,  2  O.  Greene,  96. 

In  Elliot  V.  Piereol,  1  Pet  828,  the  conrt  sajs :  "  Wliere 
a  court  has  jurisdiction,  it  has  a  right  to  decide  every  queflk 
tion  which  occurs  in  the  cause ;  and  whether  its  decision  be 
correct,  or  otherwise,  its  jud^ent,  until  reversed,  is  re- 
garded as  binding  in  every  other  court"  In  Thompson  ▼. 
Tolmie^  2  Pet.  167,  the  heirs  of  Tolmie,  deceased,  brought  % 
petition  for  partition  in  the  Circuit  Court  for  the  District  of 
Columbia,  and  partition  was  awarded;  but  the  property 
being  reported  indivisible,  it  was  sold.  Afterwards,  the 
heirs  brought  ejectment,  and  held  the  sale  void,  because 
none  of  the  heirs  had  become  of  age  at  the  time  of  the  salcy 
and  the  statute  eocpressly  prohibited  a  sak  until  the  eldeet  was 
of  age.  Mr.  Key,  of  counsel  for  the  plaintiff  contended 
that  the  proceedings  did  not  derive  their  authority  fix>m  the 
general  powers  of  the  court,  and  that,  therefore,  it  was  neees^ 
sary  that  all  the  &cts  upon  which  the  powers  were  exer* 
cised,  should  appear.  The  cpurt  say:  ^'  These  proceedings 
were  brought  before  the  court  below  collaterally,  and  are 
by  no  means  subject  to  all  the  exceptions  which  might  be 
taken  on  a  direct  appeal.  They  may  well  be  considexed 
judicial  proceedings ;  they  were  commenced  in  a  court  of 
justice,  carried  on  under  the  supervising  power  of  the  com^ 
imd  did  receive  its  final  ratification.  The  general  and  well 
settled  rule  of  law  in  such  cases  is,  that  when  the  proceed* 
ings  are  collaterally  drawn  in  question,  and  it  appears  upon 
the  &ce  of  them,  that  the  subject  matter  was  within  the  juris* 
diction  of  the  court,  they  are  voulable  only.  The  errors  and 
irregularities,  if  any  exist,  are  to  be  corrected  by  some  di- 
rect proceedings,  either  before  the  same,  or  an  appellate 
court.  If  there  is  a  total  want  of  jurisdiction,  the  proceed- 
ings are  void,  and  a  mere  nullity,  and  confer  no  right  and 
afford  no  justification,  and  may  be  rejected,  when  collaieiv 
ally  drawn  in  question."  "  The  only  objection,"  sa3r8  the 
court,  "  that  presents  any  difficulty,  is,  that  it  was  proved 
that  none  of  the  heirs  of  Bobert  Tolmie  had  arrived  at  age 
when  the  sale  was  made,  and  how  far  this  will  affect  the  sale, 
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will  depend  upon  the  question,  whether  the  proceedings  in 
partition,  when  brought  up  in  this  eoilateral  way,  were  <ypen 
into  an  inquiry  into  that  &et.'^    They  suggest  Hke  question, 
whether  the  jurisdiction  depended  upon  that  &ct,  and  argue 
that  it  may  well  be  inferred  that  the  petition  intended  to 
assert  that  Margaret  was  of  age ;  and  say,  that  at  all  events, 
the  age  of  the  heirs  was  a  matter  of  &ct,  upon  whicfh  the 
eourt  was  to  judge ;  that  even  if  the  jurisdiction  of  the  court 
depended  on  that  fact,  it  is  by  no  means  dear  that  it  would 
be  permitted  to  contrarlict  it,  on  a  direct  proceeding  to  reverse 
any  order  or  decree  of  the  eourt.    But  to  permit  that  feet  to 
be  drawn  in  question  in  this  collateral  way,  is  certainly  not 
warranted  by  any  principle  of  law.     "The  rules  which 
i^ly  to  and  govern  titles  acquired  under  sales  made  by 
OTd^  of  orphans'  courts  and  courts  of  probate,  are  applica- 
ble to  the  case  now  before  the  eourt"    They  refer  to  the 
above  quotation  from  EUwty.  Pter^l^  1  Pet  840,  and  say: 
'*  This  is  the  dear  and  well-settled  doctrine  of  the  law,  and 
applies  to  the  case  now  before  the  court.    The  jurisdiction 
of  tie  oourt  over  the  subject  matter  appears  on  the  fece  of 
&e  proceedings,  and  its  errors  and  mistakes,  if  any  were 
oommitted,  cannot  be  corrected  nor  examined,  when  brought 
up  collaterally,  as  they  were  in  the  Circuit  Court"    But  the 
ease  of  Qrignons^  Lessee  v.  Asior^  2  How.  819,  reviews  the 
whde  subject,  and  becomes  very  important    The  adminis- 
trator of  Pierre  Grignons,  sold  land  belonging  to  his  estate 
for  the  payment  of  debts,  and  the  heirs  bring  ejectment  to 
recover  it,  holding  the  sale  void.    The  law  of  Michigan,  in 
which  state  the  case  arose,  made  the  same  requirements  of 
Ml  administrator,  and  of  a  guardian,  in  order  to  obtain  an* 
Aority  to  sell.     The  license  was  granted  by  the  county 
eourt  (by  which  is  understood  a  court  of  common  pleas,  or 
<rf  general  jurisdiction),  which  was  authorized  thereto  by 
hrw.    The  law  required  the  administrator  to  make  a  rq)re- 
sentation  of  the  condition  and  indebtedness  of  the  estafte, 
azKl  that  sudi  representation  should  be  accompanied  by  a 
certificate  fix>m  the  judge  of  probate,  certifjring  the  value  of 
l!he  real  s^  personal  estate,  and  the  amount  of  debts,  and 
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also  his  opinion  whether  it  is  necessary  that  real  estate  should 
be  sold.  The  law  also  provided,  that  the  court  preyioualy 
to  passing  on  the  representation,  should  order  notice  to  be 
given  to  all  parties,  or  their  guardians,  and  it  directed,  that 
before  a  sale,  the  administrator  should  enter  into  bond,  and 
give  a  certain  prescribed  notice  of  the  sale.  Several  of  these 
requirements  are  made  under  d,  proviso^  which,  according  to 
the  case  of  Voorheea  v.  The  Bank^  10  Pet  471,  make  them  as 
conditions  precedent  to  the  exercise  of  the  power. 

Objections  were  made  on  all  the  above  points,  that  the 
fulfillment  of  these  requirements  did  not  appear  on  the  face 
of  the  record,  nor  in  the  papers.  The  court  say,  the  whole 
merits  of  the  controversy  depend  on  one  single  question. 
Had  the  county  court  of  Brown  county,  jurisdiction  of  the 
subject  on  which  they  acted?  They  define  jurisdiction, 
citing  6  Pet  709,  and  623 ;  12  Pet.  718 ;  S.  S.,  8  Pet. 
205.  They  style  this,  a  proceeding  in  rem^  citing  11  S.  & 
B.  626,  and  say  that  the  jurisdiction  of  orphans'  courts,  and 
all  courts  who  have  power  to  sell  the  estates  of  intestates,  is 
irrespective  of  the  parties  in  interest.  The  court,  then, 
proceed  to  say,  that  no  other  requisites  to  the  jurisdiction 
of  the  county  court  are  prescribed,  than  the  death  of  Grig- 
nons ;  the  insufficiency  of  his  personal  estate  to  pay  his  debts ; 
and  a  representation  thereof  to  the  court,  making  these  facts 
appear.  Their  decision  was  the  exercise  of  jurisdiction 
which  was  conferred  by  the  representation ;  that  it  did  then 
appear  to  the  court  that  there  were  facts  and  reasons  before 
them  which  brought  their  power  into  action,  and  that  it 
was  exercised  by  granting  the  prayer  of  the  petitioner ;  and 
if  the  decree  does  not  specify  the  facts  and  reasons,  nor  re- 
fer to  the  evidence  on  which  they  were  made  to  appear  to 
the  judicial  eye ;  they  must  have  been,  and  the  law  pre- 
sumes they  were,  such  as  to  justify  their  action,"  citing  14 
Pet  468.  The  recitation  of  facts  in  the  license  is  referred 
to^  but  that  is  not  so  full  as  the  order  of  the  court  in  the 
case  at  bar.  They  say :  '^  After  the  court  has  passed  on  the 
representation  of  the  administrator,  the  law  presumes  that 
it  was  accompanied  by  the  certificate  of  the  judge  of  pro- 
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bate,  as  that  was  a  requisite,  to  the  action  of  the  court; 
their  order  of  sale  is  evidence  of  that,  or  any  &ct  which  was 
necessary  to  give  them  power  to  make  it ;  and  the  same  re* 
mark  applies  to  the  order  to  give  notice  to  the  parties. 
This  is  a  ^miliar  principle  in  ordinary  adversary  actions, 
in  which  it  is  presumed  after  verdict,  that  the  plaintiff  has 
proved  every  fact  which  is  indispensable  to  his  recovery, 
though  no  evidence  appears  on  the  record  to  show  it ;  and 
the  principle  is  of  more  universal  application  in  proceed- 
ings tn  rem,  after  a  final  decree  by  a  court  of  competent  ju- 
risdiction  over  the  subject  matter.  The  granting  the  license 
to  sell,  is  an  adjudication  upon  all  the  facts  necessary  to 
give  jurisdiction,  and  whether  they  existed  or  not,  is  wholly 
immaterial,  if  no  appeal  is  taken.  The  rule  is  the  same, 
whether  the  law  gives  an  appeal  or  not  The  record  is  ab* 
solute  verity,  to  contradict  which  there  can  be  no  averment 
or  evidence.  The  court  having  power  to  make  the  decree, 
it  can  be  impeached  only  by  fraud  in  the  party  who  ob- 
tains it  6  Pet.  729.  A  purchaser  under  it,  is  not  bound 
to  look  beyond  the  decree,"  &c.  "  These  principles  are  set- 
tled as  to  all  courts  of  record  which  have  an  original  gen- 
eral jurisdiction  over  any  particular  subject ;  they  are  not 
courts  of  special  or  limited  jurisdiction;  they  are  not  infe- 
rior courts  in  the  technical  sense  of  the  term.  That  applies 
to  courts  which  are  created  on  such  principles,  that  their 
judgments,  taken  alone,  are  entirely  disregarded,  and  the 
proceedings  must  show  their  jurisdiction.  The  true  line  of 
distinction  between  courts  whose  decisions  are  conclusive, 
if  not  removed  to  an  appellate  court,  and  those  whose  pro- 
ceedings are  nullities,  if  their  jurisdiction  does  not  appear 
on  their  &ce,  is  this,  a  court  which  is  competent  by  its  con* 
stitution  to  decide  on  its  own  jurisdiction,  and  to  exercise  it 
to  a  final  judgment,  without  setting  forth  in  its  proceed- 
ings, the  &cts  and  evidence  on  which  it  is  rendered,  whose 
record  is  absolute  verity  not  to  be  impugned  by  averment 
or  proof  to  the  contrary,  is  of  the  first  description.  There 
can  be  no  judicial  inspection  behind  the  judgment,  save  by 
^Appellate  power."    *'  The-  court,"  they  say,  "  has  a  right  to 
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decide  everj  question  which  occurs  in  a  eauBe,''  eiting  1 
Pet.  840,  *'  and  such,"  they  add,  ^'  must  hereafter  be  taken  to 
be  the  established  law  of  judicial  sales,  as  well  relating  to 
those  made  in  proceedings  in  rem,  as  in  peratniamf^  citing 
10  Pet  478.  *'  Titles  acquired  under  the  proceedings  of 
courts  of  competent  jurisdiction,  must  be  deemed  inyiolabls 
in  collateral  actions,  or  none  can  know  what  is  his  own/' 

The  case  of  Perkins  v.  Fairfidd^  11  Mass.  227,  which  k 

aeveral  times  cited  in  the  cases  in  the  federal  court,  was  de* 

oided  in  accordance  with  the  rules  set  forth  in  the  abora 

cases  from  Peters  and  Howard,  although  it  was  decided 

before  them.    The  license  w«u3  granted  to  admimstraton^ 

by  the  Court  of  Common  Pleas,  upon  a  certificate  from  the 

judge  of  probate,  not  warranted  by  the  circumstances  of  the 

estate,  and  the  administrators  did  not  give  bond  as  required 

by  statute.    The  Supreme  Court  say :  "  That  court  had  ju* 

risdiction  of  the  subject  matter.    K  that  jurisdiction  was 

improvidently  exercised,  or  in  a  manner  not  warranted  by 

the  evidence  from  the  probate  court,  yet  it  is  not  to  bd 

corrected  at  the  expense  of  the  purchaser,  who  had  a  right 

to  rely  upon  the  order  of  the  court,  as  an  authority  emauf* 

atiDg  from  a  competent  jurisdiction."    It  is  not  easy  to  de« 

termine  with  clearness,  how  to  class  the  above  case  of  Orig* 

nons^  Lessee  v.  Asior.    It  certainly  bids  defiance  to  the  ruley 

that  a  superior  court  acting  in  a  special  matter,  out  of  the 

course  of  its  common  law  jurisdiction,  acts  as  a  court  of  in* 

ferior  and  limited  jurisdiction. .  It  must  be  dassed,  either^ as 

a  case  giving  to  the  superior  court  in  such  cases,  the  full 

weight  of  the  presumptions  which  belong  to  its  common 

law  jurisdiction,  or  as  one  which  considers  all  such  cases  as 

proceedings  in  rem.    And  either  of  these  grounds,  may  be 

predicated  of  it  This  case,  and  the  rules  adopted  in  the  others 

from  the  Supreme  Court  of  the  United  States^  seem  to  take 

away  the  grounds  and  reasoning  of  many  of  the  cases  decided 

in  the  state  courts.    And,  in  truth,  there  is  a  necessity  that 

some  superior  power  should  lay  hands  on  them,  and  mar** 

shal  them  into  order,  or   prescribe   rules  to  which  the^ 

should  be  squared}  for  it  is  doubtful  whether  a  rule  can  btf 
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extracted  from  them.  It  is  probable  that  the  rules  laid 
down  in  the  foregoing  federal  cases,  will  be  found  subver- 
sive of  the  great  mass  of  the  state  cases. 

A  few  other  cases  will  be  referred  to,  bearing  more  imme^ 
diatelj  upon  the  points  before  suggested :  Ludlow^s  Heirs  r. 
Johndorij  1-4  Ohio,  679 ;  Lessee  of  Oo/orih  v.  Longworth,  1-4 
lb*  750 ;  Bwing  v.  Higbi/,  6-7  lb.  340 ;  Le  Orange  v.  Ward, 

11  Ih.  257 ;  Adams  v.  Jeffries,  12  lb.  258 ;  Payne  v.  J/or- 
land,  15  lb.  486 ;  Bobb  v.  Lessee  of  Irwin,  15  lb.  689;  Bloom 
V.  Bendick,  1  Hill,  180 ;  Corwin  v.  MerriU,  8  Barb.  841 ; 
Banoul  v.  Oriffee,  8  Md.  Eep.  54.  Many  cases  treat  these 
distinctly  as  proceedings  in  rem,  even  when  the  statute  pro- 
vides for  notice.    Such  are  2  How.  819;  11  S.  &  R.  482; 

12  Ohio,  272 ;  6  Har.  &  J.  28 ;  7  Ohio,  201 ;  11  Mass.  227 ; 
16  Ohio,  689 ;  9  lb.  19.  And  all  those  cases,  impliedly, 
which  give  emphasis  to  the  fact  of  the  court  having  juris* 
diction  of  the  subject  matter ;  and  such  it  undoubtedly  is  in 
its  nature,  for  it  certainly  is  not  an  adversary  proceeding. 
Without  finally  determining  whether  a  superior  court,  act^ 
ing  in  a  special  matter,  is  to  be  treated  as  an  inferior  and 
limited  court,  we  find  in  the  foregoing  investigation  some 
method  by  which  the  case  before  us  may  be  determined  by 
mlei  and  not  on  detached  cases  only.  When  a  power  is 
given  to  a  court  over  a  special  subject  which  is  not  in  the 
usual  course  of  the  common  law,  and  a  mode  is  prescribed, 
sach  mode  must  be  pursued,  whether  the  tribunal  be  a  su- 
perior or  inferior  one ;  and  sufficient  must  appear  to  show 
the  case  to  be  within  the  reach  or  jurisdiction  of  the  tribu- 
naL  Whether  in  the  case  of  a  superior  court,  this  suffi- 
cienljy  appears  by  the  statute  conferring  the  power,  and  the 
common  law  presumptions  in  favor  of  such  a  court  (a  peti- 
tion being  first  filed  to  call  up  the  power),  the  state  and 

.  federal  courts  seem  to  differ  widely.  If,  however,  sufficient 
iq>pears  on  the  face  of  the  record  (or  proceedings)  of  the 
court,  to  give  it  jurisdiction  under  the  law  conferring  the 
power,  then  the  presumption  attaches  in  favor  of  the  re- 
mainder of  the  proceedings  of  the  court,  whatever  that  court 
may  be.    But  whether,  and  in  what  cases,  the  facts  stated 
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in  the  record,  may  be  contradicted,  remains  in  doubt,  even 
as  regards  an  inferior  court.  See  1  Smith's  Lead.  Cas. 
(6tli  ed.)  note,  pages  820,  82 1,  824,  842.  If  there  be  a  peti- 
tion, on  the  proper  matter  of  that  nature,  to  call  into  action 
the  power  or  jurisdiction  of  the  court,  the  sufficiency  of  it 
cannot  be  called  in  question  collaterally.  This  is  for  the 
appellate  power  only.  If  there  be  a  notice  or  publication, 
or  whatever  of  this  nature  the  law  requires  in  reference  to 
persons,  its  sufficiency  cannot  be  questioned  collaterally.  1 
Smith's  Lead.  Cases,  note,  ut  supra,  887,  848 ;  Wright  v. 
Sheldon,  1  Seld.  497 ;  Borden  v.  The  State,  6  Eng.  510 ; 
Eunng  v.  Highy,  6-7  Ohio,  843 ;  Paine  v.  Jloreland,  15  lb. 
435 ;  WrigfU  v.  Marsh  et  cd.,  2  G.  Greene,  109.  The  questions 
made  in  the  case  at  bar,  may  be  quickly  settled  under  those 
rules,  so  far  as  they  are  to  determine  them.  The  first  ob- 
jection made  to  the  proceedings  of  the  District  Court  is,  that 
it  had  jurisdiction  of  neither  the  subject  matter  nor  the  par- 
ties. We  do  not  understand  that  a  serious  question  is  made 
as  to  the  jurisdiction  over  the  subject,  for  the  authority  to 
grant  such  a  license,  is  given  by  both  the  acts  before  re- 
ferred to.  Next,  is  the  want  of  notice  to  the  parties,  as  is 
alleged ;  that  is,  to  the  minors,  or  to  the  pext  of  kin.  Chap- 
ter  eleven,  section  eight  of  the  second  act  referred  to,  pro- 
vides that  "  no  such  license  shall  be  granted,  until  notice  by 
public  advertisement  or  otherwise,  as  the  court  shall  order, 
shall  have  been  given  to  the  next  of  kin  of  the  ward,  and  to 
all  persons  interested  in  the  estate,"  &c.  This  is  the  section 
applicable  here,  and  it  may  be  doubted  whether  it  intends  a 
notice  to  the  wards.  But  at  all  events,  it  is  sufficiently  an- 
swered by  the  record,  which  finds  that  the  court  (among 
other  things),  being  satisfied  from  publication,  properly  filed, 
that  the  notice  required  by  law  has  been  given,"  orders,  &c. 
This  chapter  does  not  require  personal  service.  The  above  ^ 
is  sufficient  to  give  jurisdiction,  at  least  until  contradicted 
by  proof)  and  we  do  not  now  decide  whether  such  proof 
could  be  received.  As  to  the  objection  that  the  petition 
should  lie  over  one  term,  and  the  publication  should  be 
made  between  the  terms,  we  do  not  understand  that  this 
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practice  relates  to  matters  of  this  kind — ^matters  of  a  probate 
nature.  But,  however  that  may  be,  the  sufficiency  of  the 
notice  is  a  question  for  appeal,  and  cannot  be  brought  up 
collaterally.  So  f&r  as  these  objections  go,  the  sale  will 
have  to  be  sustained,  unless  we  find  difficulty  in  the  act  of 
1843,  chap.  11,  §  20.  It  is  as  follows:  "In  case  of  an  ac- 
tion relating  to  ftny  estate  sold  by  a  guardian  under  the  pro* 
visions  of  this  chapter,  in  which  the  ward,  or  any  peraon 
claiming  under  him,  shall  contest  the  validity  of  the  sale, 
the  same  shall  not  be  avoided  on  account  of  any  irregularity 
in  the  proceedings,  provided  it  shall  appear : 

"  First  That  the  guardian  was  licensed  to  make  the  sale 
by  a  court  of  competent  jurisdiction. 

"  Second.  That  he  gave  bond  (approved),  in  case  one  was 
required  by  the  court  granting  the  license. 

"  Third.  That  he  took  the  oath  prescribed  in  this  chapter. 

"  Fourth.  That  he  gave  notice  of  the  time  and  place  of 
the  sale,  as  prescribed  herein. 

"  Fifth.  That  the  premises  were  sold  accordingly,  at  pub- 
lic auction,  and  are  held  by  one  who  purchased  them  in 
good  faith."  One  of  the  leading  purposes  of  the  preceding 
investigation,  is  to  ascertain  how  the  required  matters  must 
or  may  appear,  and  in  what  sense  the  word  "  appear  "  may  be 
taken  in  the  foregoing  statute.  Upon  this  we  are  satisfied. 
The  next  inquiry  is,  as  to  whether  the  provisions  of  the  above 
section  20,  of  chap.  11,  Stat  1843,  are  to  be  taken  as  per- 
emptory, or  as  directory  only.  It  is  true  that  the  argument 
in  fistvor  of  the  directory  character  of  this  section,  is  coun- 
tenanced by  the  penalty  provided  by  the  next  section,  in 
ease  of  any  neglect  or  misconduct  in  the  proceedings  of  the 
guardian,  by  which  any  person  interested  shall  suffer  damage. 
But  the  reasoning,  on  the  other  hand,  is  too  weighty  to  be 
overcome  by  this  consideration.  In  the  first  place,  why  are 
these  provisions  in  the  statute  ?  Do  they  not  bear  a  speci- 
fic meaning  ?  Do  they  mean  no  more  than  the  settied  rules 
would  have  taught,  without  them  ?  Do  they  not  at  once 
impress  the  mind  as  peremptory  requirements?  The  lan- 
guage is,  that  "the  sale  shall  not  be  avoided  on  account  of 
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appear  that  the  five  following  iacts  exist  Does  not  this 
language  admit  of  this  change  of  propofiition :  The  sale 
$hall  not  be  avoided  for  any  irregnlaritiefl)  except  in  the  fol* 
lowing  particulars^  and  therefore  that  the  sale  may  be 
avoided  on  account  of  irregularities  in  the  following  partic- 
ulars ;  and  again,  that  the  sale  may  be  avoided,  provided 
the  following  &cts  do  not  appear.  The  sense  manifestlj  ia^ 
that  the  sale  shall  not  be  held  void  for  minor  irregularities^ 
nor  for  any  such,  if  certain  leading  requirements  are  ob* 
served.  But  these  must  be  observed.  The  contrary  rea- 
soning would  be  this,  and  no  other :  The  sale  shall  not  be 
avoided,  if  these  things  appear  (which  is  by  statute)  f  and  if 
they  do  not  appear,  the  sale  will  be  sustained  upon  adjudi- 
cated principles.  By  this  process,  it  is  brought  to  pass  that 
whether  they  appear  or  not,  is  immaterial,  since  in  the  one 
case  the  statute  sustains  the  sale,  and  in  the  other,  the  ad- 
judicated cases.  This  fritters  away  the  statute,  and  makes 
it  mean  nothings  But  we  believe  it  was  written  and  enact- 
ed to  have  its  appropriate  effect,  and  however  the  rules  of 
law,  and  the  adjudicated  cases,  might  dispose  of  these  xnat> 
ters,  if  this  section  did  not  exist ;  and  however  important 
we  may  esteem  it,  to  sustain  sales  of  this  description,  when 
it  can  be  done  fairly,  our  duty  now  is  only  to  square  this 
ease  by  these  provisions,  and  find  how  it  bears  the  testy  and 
pronounce  accordingly.  As  to  the  first  condition,  we  have 
found  that  the  guardian  was  licensed  by  a  court  of  compe- 
tent jurisdiction*  As  to  the  second,  no  bond  was  required 
by  the  court  The  third  is,  "  that  he  took  the  oath  that  is 
prescribed  in  this  eleventh  chapter,'^  section  11.  Such  guar* 
dian  shall  also,  before  fixing  on  the  time  and  place  of  salei 
take  and  subscribe  an  oath,  in  substance  like  that  required 
to  be  taken  by  executors,  administrators,  and  guardians  when 
licensed  to  sell  real  estate.  This  clearly  refers  to  section 
11,  of  cluster  10,  where  the  oath  is  given, 'and  it  is  "  that 
in  disposing  of  the  estate  which  he  is  licensed  to  sell,  he  will 
use  his  best  judgment  in  fixing  on  the  time  and  place  of  sale^ 
and  that  he  will  exert  his  utmost  endeavors,  to  dispose  of 
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tbe  same  in  sucli  manner  as  will  be  most  for  tbe  adrantagg 
of  all  interested  therein."  Without  the  foregoing  proviaion 
of  tbe  20th  section,  on  which  we  are  commenting,  such  an 
oath  simply  required,  might  be  premmed  after  a  confiniMi* 
tion  of  the  sale,  on  the  principles  of  the  cases  before  cited ; 
but  under  this  statute,  there  can  be  no  such  presumption. 
Thfe  importance  of  this  requirement  is  not  for  us  to  decide ; 
but  we  can  see  its  fitness  in  the  present  case,  at  least,  when 
it  is  in  evidence  that  the  sale  was  made  to  the  husband  of  the 
guardian.  There  is  no  eridence,  either  in  the  record,  or  in 
the  papers,  nor  is  any  broujght  to  our  knowledge  aliunde^ 
that  this  oath  was  taken.  The  gusErdian  makes  a  report  of 
her  sale,  but  does  not  state  it.  There  is  a  judgment  confirm* 
ing  the  sale,  but  this  goes  no  farther  than  to  say  (in  allusion 
to  the  report),  "which  having  been  examined  by  the  court 
here,  and  the  court  being  fuUy  advised  of  and  concerning 
the  premises,  it  is  ordered,"  &c.  The  statute  says  it  must 
"  appear  "  that  she  took  thisoath,  and  the  least  we  can  require 
is,* that  the  record  shall  aver  it;  or  that  it  should  appear 
otherwise.  The  above  record  does  not  answer  the  call  of 
the  statute* 

As  to  the  fimrth  requirement,  "  that  she  gave  notioa  of 
the  time  and  place  of  sale,  as  prescribed,**  This  refens  to 
section  12  of  chap.  10,  which  we  think  refers  to  the  act  of 
18S9  (Sut.  1813,  page  488,  %  11),  which  provides  that  the 
court  shall  direct  the  notice.  In  this  ease,  the  court  directed 
a  notice  of  the  sale,  and  the  report  reeites  that  she  adver- 
tised "according  to  law.*^  But  there  is  no  such  notice  re- 
turned among  the  papers,  nor  any  other  evidence  of  its  hav- 
ing been  given.  But,  on  the  strength  of  sosne  of  the  cases 
above  cited,  we  are  inclined  to  think,  that  this  allegation  in 
the  report,  followed  by  the  confirmation,  a  part  of  which  is 
above  quoted,  is  sufficient  ^^nVnaybcz'e.  As  to  the  fifth  con- 
dition, "  that  the  premises  are  held  by  one  who  purchased 
them  in  good  fidth,"  we  are  disposed  to  consider  this  as 
meaning  one  who  holds  them  at  the  time  of  the  action,  and 
not  as  referring  to  the  original  purchaser  solely ;  and  tliere 
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is  nothing  tending  to  show  that  the  defendants  did  not  pur- 
chase in  good  &i1h. 

Therefore,  because  it  does  not  appear  that  the  guardian 
took  the  oath  required  by  the  statute,  the  sale  must  be  held 
void.  This  result  dispenses  with  the  necessity  of  consider- 
ing the  other  points  in  the  cause. 

The  judgment  of  the  District  Oourt  is  affirmed. 


KoTB  BT  THS  OouRT. — ^We  desire  to  say  to  the  profession,  both  for  Una 
and  other  causea,  that  our  acoefis  to  Books  is  very  limited.  We  cannot,  there- 
fore, in  this  case,  determine  the  correctness  of  the  citations  of  many  of  the 
cases  in  the  note  in  1  Smith's  Leading  Cases,  but  we  give  them,  that  others^ 
having  better  opportunities^  may  examine. 


Young  v.  Mumma. 

Where  in  an  action  on  two  promissory  notes,  the  defendant  answered  under 
oath,  denying  generally  the  allegations  of  the  petition;  and  where  the  de- 
fendant subsequently  filed  a  supplemental  answer,  under  oath,  denying  the 
execution  of  the  notes^  and  averring  that  W.  Y.,  the  assignor  of  the  plain- 
tiff by  fraud  and  misrepresentation,  induced  the  defendant  to  execute  to 
said  W.  Y.  two  rece^ts,  which  had  been  changed  and  added  to  smce  they 
were  signed,  until  ihey  read  as  set  forth  in  the  plaintiiTs  petition,  setting 
out  the  dronmstanoes  under  which  the  receipts  were  executed,  which  an- 
swer called  for  a  replication  under  oath ;  and  where  a  replication  not  under 
oath  was  filed,  which,  on  motion,  was  stricken  from  the  files,  and  the  cause 
was  tried  on  the  petition,  answer,  and  supplemental  answer;  and  where  on 
tiie  trial,  the  plaintiff  withdrew  one  of  the  notes;  and  the  signature  to  the 
other  was  admitted  by  defendant^  and  the  same  was  read  to  the  juiy;  and 
where,  there  being  no  other  evidence  than  the  note,  before  the  juiy,  the 
juiy  found  a  verdict  for  the  plaintiflj  which  verdict  the  court  refUsed  to  set 
aside. 

Bddf  1.  That  the  issue  to  be  tried  was  on  the  first  answer  of  the  defendant 

8.  That  the  supplemental  answer,  not  being  replied  to,  was  to  be  taken  as 
true,  and  so  &r  as  the  facts  therein  alleged  were  applicable  to  the  issue 
joiqed  between  the  parties,  they  could  not  be  contradicted  on  the  trial. 

3.  That  the  verdict  of  the  jury  was  against  the  evidence,  and  the  court  should' 
have  granted  the  motion  to  set  aside  the  verdict)  and  ordered  a  new  trial 


I 
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Appeal  from  the  PoVc  District  Court 

Suit  on  two  promissoiy  notes  for  $867.50  each,  dated  De^ 
cember  Slst,  1862,  aod  payable  with  interest,  one  and  two 
years  after  date,  purporting  to  have  been  made  by  defend- 
ant to  one  William  Young,  and  assigned  to  plaintiff;  Janu- 
ary 3d,  1866.  The  answer  of  defendant  is  a  general  denial 
of  the  plaintiff's  petition,  under  oath,  on  which  issue  waB 
joined.  There  was  afterwards  filed  a  supplemental  answer 
of  defendant,  under  oath,  denying  the  execution  of  the  notes, 
and  averring  that  said  William  Young,  the  assignor  of 
plaintiff,  by  fraud  and  misrepresentation,  induced  defend- 
ant to  execute  to  said  Young,  two  certain  receipts  in  writ- 
ing, which  have  been  changed  and  added  to  since  defendant's 
signature  was  written  thereto,  until  they  read  as  set  forth  in 
plaintiff's  petition.  The  answer  alleges  affirmatively,  the 
circumstances  under  which  the  said  receipts  were  given,  and 
charges  that  they  have  been  fraudulently  altered  into  the 
promissory  i^ptes  declared  on,  which  are  alleged  to  be  with- 
out consideration  and  void.  The  supplemental  answer  re- 
quires the  replication  of  plaintiff  thereto,  to  be  made  under 
oath.  A  replication  was  filed,  but  not  being  under  oath,  aB 
required  by  defendant's  answer,  the  same  was  stricken  from 
the  files,  on  motion  of  defendant ;  and  the  cause  was  tried 
on  the  petition  and  answer,  and  supplementsil  answer,  there 
being  no  replication  to  the  supplemental  answer.  One  of  the 
notes  was  withdrawn  by  plaintiff,  by  leave  of  court,  before 
the  case  was  submitted  to  the  jury,  and  the  signature  to  the 
other  was  admitted  by  defendant,  and  the  same  was  read  to 
the  jury.  No  other  evidence  was  offered  on  either  side. 
The  jury  found  a  verdict  for  the  plaintiff  for  $427.21.  The 
defendant  moved  the  court  to  arrest  the  judgment,  and  grant 
a  new  trial,  which  was  overruled  by  tiie  court,  and  judg- 
ment rendered  for  the  plaintiff,  from  which  defendant  ap- 
peals. 

Brown  &  Elwood,  for  the  appellant 


fe 
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No  appearance  for  the  appellee. 

Stockton,  J. — The  first  answer  of  defendant  denies  the 
execution  of  the  promifisory  notes  mied  on ;  that  defendant 
ever  authorized  any  one  to  execute  them  for  him ;  that  they 
have  been  assigned  to  plaintiff;  and  denies  generally  being 
in  any  manner  indebted, to  plaintiff.  On  this  answer,  there 
was  issue  joined  by  plaintiff;  the  defendant  afterwards  filed 
ftn  amended  or  supplemental  answer,  not  waiving  his  first 
answer,  in  which  he  alleges  affirmative  fads  as  a  defence  (o 
plaintiff's  action,  and  the  same  being  sworn  to,  he  requires  ' 
the  plaintiff  to  r^ly  thereto  under  oath,  as  allowed  by  aeo* 
tion  1744  of  the  Code.  The  replication  filed  by  plaintiff  to 
this  supplemental  answer,  was  stricken  from  the  files  by 
order  of  the  court,  the  same  not  being  under  oath  as  re- 
quired ;  and  the  parties  went  to  trial,  with  the  supplementid 
answer  of  defendant,  not  replied  to.  So  far  as  the  &ot0 
therein  alleged  were  applicable  to  the  issue  joined  between 
the  parties,  they  could  not  be  contradicted  on  the  trial. 
Code,  §  1742.  Taking  the  supplemental  antwer,  and  the 
fects  therein  set  forth,  as  true,  there  can  be  no  question  but 
that  they  constituted  a  good  defence  to  the  plaintiff's  actiou. 
The  verdict  of  the  jury  was,  therefore,  against  the  evidence, 
and  the  court  should  have  granted  the  motion  of  defendr 
ant  to  set  the  same  aside,  and  order  a  new  trial. 

Judgment  reversed. 


8    1481 
108 

,}g|  Jgl  Winter,  Adm'r  v.  Htte  et  ux. 

|M0M66 

110  ^79  "^  executor,  administrator,  or  g^oardian,  cannot  give  a  promissoiy  note  whiob 

alio  gao  g^g^  \^  binding  as  sach  on  tiiie  estate  he  represents,  or  on  his  ward. 

3   14|  An  executor,  administrator,  or  guardian,  is  individuaUy  liable  on  such  prom- 

isefl. 

Where  a  feme  eoU  executed  a  promiasoiy  note  as  executrix  of  the  estate  of  her 
late  husband;  and  where  she  subsequently  married,  and  herself  and  hus- 
band were  sued  on  such  note,  in  their  individual  capacity;  Bddf  Tha^  the 
action  was  maintainable,  and  the  wife  was  personaUjr  liable  on  the  note. 
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Appeal  from  the  Jefferson  Dietriet  Court 

BosAKKA  De  France,  the  widow  of  Hugh  De  France, 
1)eing  the  administratrix  npon  his  estate,  or  the  executrix  of 
his  will,  gave  to  Solomon  Kerns  a  promissory  note  for  the 
payment  of  one  hundred  dollars,  which  she  signed,  ^  Hosan* 
na  De  France,  executrix  of  the  estate  of  Hugh  De  France, 
deceased."  She  afterward  married  Hite.  Suit  upon  the 
note  was  brought  by  the  administrator  of  the  estate  of  Kerns, 
against  her  and  her  husband,  alleging  the  action  to  be 
brought  on  such  a  promissory  note  signed  by  her  in  the 
above  manner.  The  defendant  demurred,  for  the  reason 
^Ib&t  the  action  was  brought  against  her  personally,  and  not 
against  the  representative  of  the  estate,  and  the  demurrer  was 
sustained. 

Shgle  &  Achison^  for  the  appellant. 

Charles  NsguSj  for  the  appellee. 

Woodward,  J. — ^The  action  is  maintainable  in  the  form 
in  which  it  is  brought.  The  administratrix  is  personally  re- 
i^nsible.  An  executor,  administrator,  or  a  guardian,  can^ 
act  give  a  promissory  note  which  shall  be  binding  as  such 
on  the  estate  he  represents,  or  on  his  ward.*  He  is  individ- 
ually answerable  upon  such  promises.  This  has  long  been 
well  settled  law.  Thacher  v.  Dinsmore^  5  Mass.  299 ;  Foster 
V.  Fuller^  6  Mass.  68;  Childs  v.  Monino^  2  Broad,  k  Bing. 
4«0;  6  Eng.  C.  L.  200 ;  Hitts  v.  Bannister,  8  Cow.  31 ;  Bar- 
ker V.  Ilech.  Fire  Ins.  Co.,  8  Wend.  94;  Binney  v.  Plimhy, 
5  Vert  600 ;  also,  note  to  1  Amer.  Lead.  Ca.  604 ;  Chit,  on 
Bills  (ed.  1842),  82-8,  and  note.  The  same  doctrine  applies 
to  many  caj^es  of  persons  signing  with  the  designation  of 
trustees,  ot  committees,  and  the  like.  But  this  class  of  cases 
is  not  to  be  examined  in  connection  with  that  of  agency, 
next  to  be  alluded  to. 

It  is  important  that  these  cases,  especially  those  of  admin- 
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istrators  and  guardians,  should  not  be  confounded  with  those 
of  agency.    When  one  acting  as  agent,  signs  a  contract  or 
promise,  having  authority^  and  his  agency  and  principal  ap* 
pearing  upon  the  fiuse  of  the  instrument,  he  is  not  personally 
liable.    But  if  it  does  not  appear  upon  the  paper,  that  he 
acted  as  agent,  or  if  he  had  not  authority,  he  renders  him* 
self  personally  responsible.    See  the  case  of  Harkina  v.  Ed- 
wards (t  Turner^  1  Iowa,  426.    And  in  the  case  of  Baker  v. 
Chambliss,  June  term,  1854,  this  doctrine  was  applied  to  the 
board  of  directors  of  a  school  district,  who,  as  such  board, 
executed  a  promissory  note  for  money  due  for  building  a 
school-house.    The  whole  subject  is  discussed  in  the  note  to 
1  Am.  Lead.  Ca.  602,    This  line  of  distinction  has  been 
clearly  marked.    An  executor,  administrator,  or  guardianif^ 
is  not  an  agent  in  any  such  sense  as  above  intended.    He  is 
BO  in  a  general  sense,  it  is  true,  but  his  virtual  and  real  char- 
acter is  of  another  class.    With  him,  it  is  not  a  mere  ques- 
tion of  fact,  whether  he  have  authority,  for  there  is  no  one 
to  give  it,  but  it  is  a  question  of  law,  and  the  law  denies  the 
authority.    For  instance,  suppose  the  administrator,  who 
gives  a  note  and  signs  it  in  this  manner,  goes  out  of  office, 
and  another  is  appointed,  it  cannot  be  pretended  that  his 
successor  would  be  liable  on  the  note. 

But,  on  the  other  hand,  if  he  who  so  signs  an  instrument,  is 
sued  in  that  representative  capacity,  it  may  well  be  doubted, 
whether  he  could  abate  the  suit  for  that  reason ;  but  the 
query  would  then  be,  whether  the  judgment  should  not  be 
a  personal  one.  Another  question  which  may  arise  upon 
such  an  instrument,  is,  whether  it  may  not  be  used  as  evi- 
dence of  an  indebtedness  by  the  estate.  We  are  not  aware 
that  these  questions  have  been  settled. 

The  present  case  decides  only,  that  the  promissor  is  lia- 
ble personally,  notwithstanding  the  words  of  description. 
The  demurrer  should  have  been  overruled. 

The  judgment  of  the  District  Courtis  reversed. 
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Sabgent  V.  Hebod,  Administrator,  et  al. 

In  CMes  of  disputed  boondaiy,  the  general  role  i%  that  oonnea^  distances,  ad- 
meaaorementa,  and  ideal  lines,  must  yield  to  known  and  fixed  monuments, 
natofBl  or  artificial,  upon  the  ground  itsel£ 

Where  in  an  action  to  settle  a  disputed  boundaiy,  it  appeared  on  the  part  of 
the  complainant,  that  fire  witnesses  discovered  what  they  believed  were  the 
stumps  of  the  bearing  trees  of  the  comer  claimed  by  the  complainant  as  the 
correct  and  established  comer;  that  these  stumps,  in  course  and  distance 
from  the  corner,  corresponded  with  the  original  field  notes ;  that  one  of  them 
bore  marks  such  as  are  usually  put  on  bearing  trees  by  surveyors,  with  a 
marking  iron;  that  a  portion  of  the  letters  were  indistinct,  but  two  of  the 
witnesses  thought  they  were  the  letters  B.  T. ;  that  three  of  the  five  wit- 
nesses were  practical  surveyors,  and  the  evidences  were  such  that  they  did 
not  hesitate  to  place  the  comer  at  the  point  claimed  by  complainant  as  the 
true  comer;  that  the  surveys  made  by  them  were  in  the  years  from  1845 
up  to  1864 ;  and  that  no  original  comer  post  was  found,  but  a  stake  was 
placed  at  what  the  witnesses  determined  to  be  the  trae  original  comer ;  and 
where  one  of  two  other  witnesses  on  the  part  of  complainant,  was  a  chain- 
bearer  in  1849,  when  the  comer  was  found  and  established  by  the  deputy 
county  surveyor,  and  the  other  witness  was  present  at  the  same  time,  and 
he  testifies  that  he  had  known  the  comer  for  ten  years,  and  had  been  shown 
the  stump  of  the  witness  tree,  which  had  been  cut  down  many  years  befiire 
fi>r  firewood ;  that  he  showed  the  comer  to  the  county  surveyor,  on  the  oo- 
ca8k>n  referred  to  by  the  other  witness ;  that  the  surveyor  cut  into  the  stump, 
and  found  the  marks  of  the  surveyor's  marking  iron ;  that  this  stump  being 
taken  for  that  of  one  of  the  witness  trees,  al  the  proper  course  and  distance 
fitnn  it,  the  county  surveyor  established  the  comer,  and  firom  the  same,  ac- 
cording to  the  oricfinal  government  field  notes,  at  the  proper  course  and  dis- 
tance, he  found  what  he  judged  to  be  the  stump  of  the  other  witness  tree; 
and  the  point  fixed  upon  by  these  two  witnesses  is  identical  with  the  comer 
claimed  by  the  complainant ;  and  where,  on  the  part  of  the  respondent^ 
it  appeared  that  three  witnessrsa^  who  are  practical  surveyors,  searohed  for 
the  stumps  of  the  bearing  trees  of  this  oomer,  but  could  not  find  thorn ;  that 
the  first  witness,  surveyed  the  premises  in  1852,  but  could  find  no  stumps 
such  as  are  spoken  of  by  the  complainant's  witnesses,  or  evidences  of  the 
comer;  that  he  established  the  comer  at  the  point  claimed  by  respondent^ 
by  apportioning  the  distance  according  to  the  original  report  of  the  survey; 
^hftt  the  second  witness  run  the  line  in  1 855 ;  that  he  found  no  original  cor- 
ner of  the  quarter  section,  and  no  bearing  trees  to  show  the  comer;  that  he 
established  the  comer  at  the  same  point,  by  apportioning  the  distance ;  that 
the  third  witness  surveyed  the  land  as  early  as  1850,  and  twice  in  the  year 
1855 ;  that  he  could  find  no  trace  of  the  original  comer;  that  he  had  sur- 
veyed the  land  shortly  after  the  land  sales  of  1837,  and  after  a  thoroagh 
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Bearch,  was  satisfied  that  all  evidence  of  the  original  comer  was  gone ;  that 
he  found  a  stamp  of  a  tree  which  was  a  right  oourse,  distance,  and  size,  for 
one  of  the  bearing  trees ;  that  it  was  the  stump  of  a  tree  that  had  been  cat 
down  seven  or  eight  y^ears,  but  after  a  thorough  examination,  he  found  no 
evidence  of  its  being  a  bearing  tree ;  that  it  was  an  old  stump,  the  bark  ofl^ 
and  rotten ;  that  it  might  have  been  marked,  but  no  signs  or  marks  could  be 
discovered  at  the  time  he  saw  it ;  and  that  he  tvould  establish  the  oomer  at 
the  point  claimed  by  the  respondent,  by  measurement ;  Bdd,  That  the  weight 
of  evidence  waa  in  &vor  of  complainant,  and  that  the  oomer  was  originallj 
established  at  the  point  claimed  by  him. 

Appecdfrom  ihe  Dubuque  District  Court. 

This  is  a  suit  in  chancery,  to  establish  the  boundary  line 
between  the  owners  of  the  northwest  quarter  of  the  south- 
west quarter  of  section  four,  township  89,  range  2  east, 
and  the  southwest  quarter  of  the  northwest  quarter  of  the 
same  section.  The  plaintiff  claims  to  have  been  the  owner 
of  the  premises  first  mentioned,  since  June,  1862,  and  that 
the  defendants  are  the  owners  of  the  adjoining  land  on  the 
north ;  that  the  lands  are  mineral  lands,  and  that  large  quan- 
tities of  lead  ore  have  been  dug  and  raised  on  the  same,  near 
the  dividing  line  between  the  parties,  which  is  the  east  and 
west  centre  line  of  said  section ;  that  the  eastern  part  of  said 
line  is  not  disputed,  but  is  identified ;  that  the  western  ter- 
minus, being  the  original  quarter  section  corner  between 
sections  four  and  five,  is  not  settled,  the  evidence  of  the  po- 
sition of  the  same,  to  wit,  the  original  bearing  trees,  having 
been  cut  down  several  years  before,  and  the  stumps  being 
decayed,  so  that  their  identity  rests  in  parol ;  that  the  de- 
fendants claim  that  the  comer  is  one  chain  and  twenty  links 
south  of  the  point  claimed  by  plaintiff;  and  to  the  end  that 
multiplicity  of  lawsuits  may  be  avoided,  and  the  said  con- 
fusion of  boundary  line  remedied,  the  plaintiff  prays  that  the 
comer  and  boundary  line  may  be  established  by  the  court; 
and  that  an  account  may  be  taken  of  the  quantity  of  mine- 
ral, and  the  value  of  the  same,  received  by  defendants  fix)m 
the  land  in  dispute ;  and  that  they  be  adjudged  to  pay  the 
value  of  the  same  to  plaintiff  and  be  enjoined  from  setting 
up  any  claim  to  the  premises  in  dispute.    The  answer  of  de- 
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fendant  admits  the  title  of  plaintiff  and  defendants  in  the 
tracts  of  land  as  set  forth  in  petition,  but  denies  that  the 
point  claimed  by  plaintiff,  as  the  western  terminus  of  the 
boundary  line  between  them,  is  the  correct  point  at  which 
to  establish  the  quarter  section  corner  between  sections  four 
and  five ;  denies  that  the  comer  was  established  at  the  point 
claimed  by  plaintiff;  that  any  bearing  trees  were  ever  there ; 
and  that  the  stumps  referred  to  are  the  stumps  of  the  bear- 
ing trees  of  the  established  comer.  They  claim  the  land  in 
dispute,  and  ask  that  the  corner  C,  shown  in  the  diagram 
accompanying  the  transcript,  may  be  established  as  the 
tme  comer,  and  the  line  AC  as  the  true  boundary  line,  be- 
tween the  parties.  It  is  agreed  that  the  government  lines 
were  run  in  1837 ;  and  that  the  annexed  diagram  repre- 
sents the  land  in  dispute,  and  the  lines  and  comers  claimed 
by  each  party. 

The  issue  being  made  between  the  parties,  the  testimony 
taken,  was  directed  to  the  question,  whether  there  was  any 
proof  that  the  point  claimed  by  the  plaintiff  was  ever  estab- 
lished by  the  government  surveyors  as  the  quarter  section 
comer  of  sections  four  and  five.  Five  witnesses  testify  that 
they  discovered  what  they  believed  were  the  stumps  of  the 
bearing  trees  of  the  corner,  marked  on  the  diagram  as  B,  and 
claimed  by  the  plaintiff  as  the  correct  and  established  cor- 
ner. These  stumps,  in  course  and  distance  £rom  the  comer, 
corresponded  with  the  original  field  notes.  One  of  them 
bore  marks  such  as  are  usually  put  on  bearing  trees  by  sur- 
veyors, with  a  marking  iron.  A  portion  of  the  letters  were 
indistinct,  but  two  of  the  witnesses  think  they  were  the  let- 
ters B.  T.  Three  of  the  five  witnesses,  were  practical  survey- 
ors, and  the  evidences  were  such,  that  they  did  not  hesitate 
to  place  the  comer  at  B,  the  point  claimed  in  the  diagram, 
by  plaintiff,  as  the  true  corner.  The  surveys  made  by  them 
were  in  the  years,  fh)m  1845  up  to  1854.  No  original  cor- 
ner post  was  found,  but  a  stake  was  placed  at  what  the  wit- 
nesses determined  to  be  the  original  comer.  Of  the  other 
two  witnesses  whose  depositions  were  taken  by  plaintiff  one 
of  them  was  a  chain-bearer  in  1849,  when  the  comer  was 
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found  and  established  by  the  deputy  county  surveyor;  and 
the  other  one  was  present  at  the  same  time,  and  testifies  that 
he  has  known  the  corner  for  ten  years,  and  had  been  shown 
the  stump  of  the  witness  tree,  which  had  been  cut  down 
many  years  before,  for  firewood.  He  showed  the  comer  to 
the  county  surveyor,  who  on  the  occasion  aforesaid,  cut  mto 
the  stump,  and  found  the  marks  of  the  surveyor's  marking 
iron.  This  stump  being  taken  for  that  of  one  of  the  wit- 
ness trees,  at  the  proper  course  and  distance  from  it,  the 
county  surveyor  established  the  corner,  and  firom  the  same^ 
according  to  the  original  government  field  notes,  at  the 
proper  course  and  distance,  he  found  what  he  judged  the 
stump  of  the  other  witness  tree.  The  point  fixed  upon  and 
ascertained  by  these  witnesses,  is  identical,  and  is  shown  on 
the  diagram  by  the  letter  B,  and  is  the  corn^  claimed  by 
the  plaintiff. 

The  evidence  on  the  part  of  the  defendant,  is  negative  in 
its  character.  Three  witnesses,  who  are  practical  surveyors, 
testify  that  they  searched  for  the  stumps  of  the  bearing 
trees  of  this  corner,  without  success ;  they  could  not  find 
them.  The  first  witness  surveyed  the  premises  in  1852,  but 
could  find  no  stumps  such  as  are  spoken  of  by  plaintiff's 
witness,  or  evidences  of  the  corner.  He  established  the  cor* 
ner  at  G  on  the  diagram,  by  apportioning  the  distance  ac- 
cording to  the  original  report  of  the  survey.  The  second 
witness  run  the  line  between  the  sections  three  and  four,  in 
1855 ;  he  found  no  original  corner  of  the  quarter  sectionf 
and  no  bearing  trees  to  show  the  corner.  He  established 
the  comer  at  G  on  the  diagram,  by  apportioning  the  dis- 
tance. The  third  witness  surveyed  the  land  as  early  aa 
1850,  and  twice  in  the  year  1855 ;  he  could  find  no  trace  of 
the  original  comer.  He  had  surveyed  the  land  shortly 
after  the  land  sales  of  1837,  and  after  a  thorough  search, 
was  satisfied  that  all  the  evidence  of  the  original  corner  was 
gone.  He  found  a  stump  of  a  tree  which  was  a  right  course, 
distance,  and  size,  for  one  of  the  bearing  trees.  It  was  the 
stump  of  a  tree  that  had  been  cut  down  seven  or  eight 
years,  but  after  a  thorough  examination,  he  found  no  evi* 
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dence  of  its  b^Dg  a  bearing  tree.  It  was  an  old  stump,  the 
bark  off  and  rotten ;  the  witness  says  it  might  have  been 
marked,  but  no  signs  or  marks  could  be  discovered  at  the 
tune  he  saw  it.  He  says  he  would  establish  the  corner  at  C 
on  the  diagram,  by  measurement. 

Smithy  McKinlay  dk  Poor,  for  the  appellants. 

WiUse  A  Bhichley^  for  the  appellee. 

Stockton,  J. — ^It  is  conceded,  on  the  part  of  the  plaintiff, 
that  the  point  C  on  the  diagram,  claimed  by  the  defendant 
as  the  true  comer,  is  the  place  where  the  corner  should  be 
established,  if  aU  evidence  of  the  original  corner  is  wanting. 
The  point  C  has  been  ascertained  by  the  witnesses  with  ac- 
curacy, and  the  surveys  were  no  doubt  made  by  them  with 
great  care ;  but  can  we  overlook  the  evidence  that  the  cor- 
ner originally  established,  was  at  B  ?  Five  witnesses  testify 
that  they  found  at  B  what  they  believed  were  the  evidences 
of  the  original  comer.  The  testimony  of  the  witnesses  for 
defendants  on  the  same  point,  amounts  to  no  more  than  this; 
that  they  did  not  meet  with  such  evidences,  and  were  not 
convinced  that  any  such  existed  We  do  not  know  with 
certainty,  that  they  ever  examined  the  stump,  taken  to  be 
the  stump  of  the  bearing  tree,  by  the  witnesses  on  the  part  of 
plaintiff  and  described  by  them.  They  may  have  been  at 
another  stump  than  that  spoken  of  by  plaintiff's  witnesses ;  for 
there  is  no  certainty  that  their  testimony  refers  to  the  same 
one  to  which  the  testimony  on  part  of  the  plaintiff  refers* 
But  even  on  the  supposition  that  they  all  refer  to  the  same 
stump,  five  of  the  witnesses  give  their  opinion  that  it  is  the 
stump  of  the  bearing  tree  of  the  comer,  while  three  testify 
that  they  were  not  convinced  that  it  had  ever  been  a  bear- 
ing tree.  "We  think  that  the  weight  of  the  evidence  is  in 
fevor  of  the  plaintii]^  that  the  corner  was  originally  estab- 
lished at  B  on  the  diagram.  The  general  rule  is,  that 
oourses^  distances,  admeasurements,  and  ideal  lines,  should 
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yield  to  known  and  fixed  monuments,  natural  or  artificial| 
upon  the  ground  itselt     Cleaveland  y.  Smith,  2  Story,  288, 
The  judgment  of  the  District  Court  is  therefore  affirmed. 


Harmon  v.  Chakdleb. 

By  pleading  orer  and  gdng  to  trial,  a  defendant  waives  his  demuirer  to  the 
petition. 

In  order  to  bring  before  the  appellato  court,  and  make  it  part  of  the  record, 
any  paper  uaed,  or  proceeding  had,  in  the  District  Court,  which  is  not  made 
a  part  of  the  record  by  statute,  it  must  be  embodied  in  a  bill  of  exceptional 
or  so  plainly  identified  therein,  that  there  cannot  ponibly  be  any  mistake  as 
to  what  is  referred  to. 

To  refer  in  a  bill  of  exceptions,  to  a  motion  or  instruction  as  ''aiaiked  A— 
here  ini^rt  it,"  is  not  sufficiently  certain  for  the  ends  of  justice. 

Where  a  bill  of  exceptions  did  not  show  what  instructions  were  asked,  nor 
that  any  exception  was  taken  to  the  giving  or  refbsing  of  any  instructions 
by  the  court,  but  stated  that  *' exceptions  were  taken  to  the  rulings  of  the 
court,  and  to  its  refVisal  of  instructions  to  the  juiy,  appearing  in  the  motion 
for  a  new  trial ;"  Edd^  That  the  appellato  court  oould  not  go  to  the  motion 
for  a  new  trial,  to  find  what  ought  to  have  been  embodied  in  the  bill  of  ex- 
ceptions. 

Where  the  plaintiff  in  an  action,  filed  a  repUcation'denying  generally  the  new 
mattor  set  up  in  the  answer,  and  thereupon  the  parties  went  to  trial;  and 
where  it  was  assigned  for  error  in  the  Supreme  Court,  that  the  plaintiff 
having  failed  to  reply  specifically  to  the  affirmative  defence  set  up  in  the 
answer,  has  admitted  fects  which  constitute  a  defence,  and  therefore  judg- 
ment should  have  been  for  the  defendant;  Bdd^  That  if  any  more  spedflo 
replication  was  necessary  to  secure  an  impartial  trial,  the  defendant  should 
have  brought  the  matter  before  the  District  Court,  by  motion  or  demurrer; 
and  that  having  gone  to  trial  on  the  issue  joined  on  the  defendant's  answer; 
this  court  could  not  interfere  with  the  verdict,  for  the  reason  that  the  repli- 
cation was  not  sufficiently  spedfia 

An  assignment  of  error  as  follows,  'That  the  court  erred  in  its  action  in  regard 
to  the  jury,"  is  so  vague  and  general,  that  the  appellate  court  will  be  justi- 
fied in  disregarding  it,  under  rule  eight  of  this  court 

Appeal  from  the  Story  District  (hurt. 

This  suit  is  brought  to  recover  damages  for  an  alleged 
fraud  practiced  upon  plaintiff  by  defendant,  in  inducing  him 
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to  enter  into  a  written  agreement  to  take  a  lot  of  sheep  of 
the  defendant  for  a'' term  of  years,  and  to  return  the  same 
number  of  merchantable  sheep  at  the  end  of  the  time,  and 
also  to  deliver  to  defendant,  one  and  a  half  pounds  of  wool 
annually  per  head.  The  petition  avers  that  defendant 
fidsely  and  fraudulently  represented  the  sheep  to  be  in  good 
condition,  and  healthy,  well  knowing,  at  the  time,  that  they 
were  unsound ;  and  liat  plaintiff  had,  by  means  of  the  false 
and  fraudulent  representations,  been  induced  to  enter  into 
the  written  agreement,  and  had  thereby  been  damaged  to 
the  amount  of  six  hundred  dollars ;  that  plaintiff  had  been 
at  great  trouble  and  expense  in  taking  care  of  the  sheep ; 
and  that  they  had  wholly  £siiled  to  be  of  any  profit  to  him, 
and  had  died.  The  answer  is  a  general  denial  of  the*  allega- 
tions of  the  petition,  with  an  affirmative  allegation,  that 
plaintiff^id  not  take  ordinary  care  of  the  sheep,  and  in  con* 
sequence  thereof,  they  died ;  and  that  they  were  killed  by 
improper  feeding.  There  was  a  replication  denying  the  an- 
swer, and  issue  thereon.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. 

Brovm  Jc  Elwood^  for  the  appellant 

Knapp  <t  CdtdweU^  for  the  appellee. 

Stockton,  J. — There  are  various  errors  assigned  by  the 
appellant,  for  which,  it  is  claimed,  that  the  judgment  in  this 
case  should  be  reversed.  The  first  is,  that  the  court  over- 
ruled the  demurrer  to  plaintiff's  petition.  The  answer  to 
this  is,  that  the  defendant  waived  his  demurrer,  by  pleading 
over  and  going  to  trial. 

The  second  is,  that  the  court  erred  in  refusing  to  charge 
the  jury,  as  asked  by  defendant.  To  this  we  answer,  that 
the  bill  of  exceptions  does  not  show  what  instructions  were 
asked  by  the  defendant,  nor  that  any  exception  was  taken, 
to  the  giving  or  refusing  of  any  instructions  by  the  court. 
The  bill  of  exceptions  states,  that  "  exceptions  were  taken 
to  the  rulings  of  the  court,  and  to  ita  refusal  of  instructions 
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to  the  jury,  appearing  in  the  motion  for  a  new  trial."  We 
cannot  go  to  the  motion  for  a  new  trial,  in  order  to  find 
what  ought  to  be  embodied  in  the  bill  of  exceptions.  In 
order  to  bring  before  this  court,  as  a  part  of  the  record,  any 
paper  used,  or  proceeding  had,  in  the  District  Court,  lot 
made  a  part  of  the  record  by  statute,  it  must  be  embodied 
in  the  bill  of  exceptions,  or  so  plainly  identified,  fhat  there 
cannot  possibly  be  any  mistake  as  to  what  is  referred  1o* 
To  refer  to  a  motion  or  instruction  as  ''  marked  A — asd 
here  insert  it,"  is  not  sufficiently  certain  far  the  ends  of  jus- 
tice, and  this  court  has  heretofore  expressed  its  decided  coe- 
demnation  of  such  a  practice.  Heed  v,  Howard^  1  G.  Greene, 
158 ;  Humphrey  v.  Surge,  lb.  228. 

The  third  assignment  of  error  is  as  follows :  "  The  plain« 
tiff  having  &iled  to  reply  to  the  affirmative  defence  set  up 
in  the  answer,  has  admitted  facts  which  constitute  a  defence, 
and  therefore  judgment  should  have  been  for  the  defendant" 
The  assignment  is  based  on  what  we  conceive  is  a  misappre- 
hension of  the  &cts.  The  plaintiff  did  reply  to  the  affirma- 
tive allegations  of  the  answer,  and  denied  the  same,  as  ap- 
pears by  his  repUcation  contained  in  the  record.  K  the  de- 
fendant  supposed  any  more  specific  replication  was  neces- 
sary to  insure  an  impartial  trial,  he  should  have  brought 
the  matter  before  the  District  Court,  by  motion  or  demurrer. 
Having  gone  to  trial,  as  the  parties  did,  on  the  issue  joined 
on  the  defendant's  answer,  we  cannot  interfere  with  the  ver- 
dict, for  the  reason  urged  by  defendant 

The  fou?th  assignment  of  error  is,  "  that  the  court  erred 
in  its  action  in  regard  to  the  jury."  This  assignment  is  so 
vague  and  general,  where  it  was  certainly  in  the  power  of 
the  party  to  make  the  same  explicit,  and  to  point  out  with 
reasonable  clearness,  the  objection  intended  to  be  made  to 
the  action  of  the  District  Court,  that  we  might  be  justified 
in  disregarding  it,  under  the  rule  of  this  court  1  Iowa,  8. 
We  cannot  undertake  to  hunt  through  the  record  for  errors, 
not  plainly  and  explicitly  brought  to  our  notice.  A  con- 
clusive answer  to  the  alleged  error  is,  however,  found  in  the 
remarks  we  have  made  above,  in  relation  to  the  second  as* 
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Bignment  of  error.  We  will  not  look  into  the  motion  for  a 
new  trial,  to  find  what  it  is  the  duty  of  the  party  to  embody 
in  hifl  bill  of  exceptions.  It  does  not,  otherwise  than  by  the 
defendant's  motion,  appear  that  the  jury  returned  more  than 
one  verdict,  nor  what  the  verdict  alleged  to  have  been  first 
returned,  was.  The  bill  of  exceptions  shows,  that  the  de- 
fendant objected  to  the  court  giving  any  charge  to  the  jury, 
after  they  had  brought  in  a  verdict  for  $1,800 ;  that  the 
oonrt overruled  the  objection,  charged  the  jury;  and  that 
they  retired  to  deliberate  upon  another  verdict.  What  the 
charge  of  the  court  was,  is  not  shown.  Kor  does  the  record 
show  affirmatively,  that  any  error  was  committed  by  the 
court  Even  if  there  was  error  in  the  action  of  the  court, 
the  defendant  ought  not  to  complain  of  the  verdict  and 
judgment  against  him  being  reduced  from  $1,800  to  $595* 
The  errors  complained  of,  not  being  made  to  appear  to  the 
8atis£su$tion  of  this  courts  the  judgment  of  the  District  Court 

is  affirmed. 

Judgment  affirmed. 


FoBT  v.  Wilson. 

A  land  warrant  posBesses  none  of  the  qnalitiefl  of  negotiable  paper,  and  is  to 
be  treated  aa  a  chattel  onljr.  • 

F.  placed  in  the  hands  of  8.  two  land  warrants  to  be  located,  and  took  from 
him  a  receipt  as  follows:  "Received,  Lansing,  Angost  31, 1862,  from  James 
Fort,  land  warrants  No&  10,711  and  75,279,  to  be  located  upon  the  south- 
east quarter  of  section  one,  and  upon  the  northeast  quarter  of  section 
twelve,  in  township  97,  north  of  range  four,  west  of  the  fifth  prindpal  meri- 
dian," which  was  signed  bjS.  Land  warrant  Ka  10,711  was  properly 
located  in  the  name  of  F^  on  a  part  of  the  land.  The  other  warranty  No* 
75,279,  was  assigned  in  blank,  when  delivered  to  S^  who  sold  it  to  W.  On 
the  6th  of  October,  1852,  W.  located  the  warrant  on  a  portion  of  the  land 
described  in  the  receipt  of  &  The  warrant  was  sold  to  W.  for  a  valuable 
ooDSideration,  and  without  notice  of  the  rights  of  F.  F.  then  filed  his  bill 
against  W.  to  compel  a  conveyance  of  the  land  on  which  the  warrant  wae 
located. 

Seldt  1.  That  W.  could  not  hold  the  warrant  as  against  F.,  were  it  now  in  his 
possession,  and  an  action  were  instituted  for  it 
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2.  That  there  was  no  trust  between  F.  and  W^  and  the  warrant  oould  not  be 
traced  into  the  lancL 

3.  That  W.  was  liable  to  F.  for  the  value  of  the  warranty  which  might  be  re- 
covered in  this  action. 

Appeal  from  IheJiickson  District  Court 

This  is  a  bill  in  chanceiy  to  cause  the  respondent  to  con- 
vey to  the  complainant,  the  southeast  quarter  of  section  one, 
in  township  ninety-seven,  north  of  range  four,  west  of  the 
fifth  principal  meridian,  situated  in  the  county  of  Alamakee, 
The  bill  alleges  that  James  Fort  placed  in  the  hands  of  J. 
H.  Skeel,  land  warrant  No.  75,279,  taking  the  following  re- 
ceipt :  "  Beceived,  Lansing,  August  81st,  1852,  from  James 
Fort,  land  warrants  Nos.  10,711  and  75,279,  to  be  located 
upon  the  southeast  quarter  of  section  one,  and  upon  the 
northeast  quarter  of  section  twelve,  in  township  No.  97, 
north  of  range  four,  west  of  the  fifth  principal  meridian. 

"J.  H.  Skeel." 
That  warrant  No.  10,711  was  properly  located  in  the  name 
of  Fort,  but  that  Skeel  had  no  authority  to  sell  No.  75,279, 
but  only  to  locate  it.  It  appears,  by  a  copy  of  the  land 
office  certificate,  that  this  warrant  was  located  upon  the 
other  tract  of  land  named  in  Skeel's  receipt,  in  the  name  of 
the  respondent,  on  the  6th  October,  1852  ;  and  that  on  the 
7th  October,  1852,  Skeel  sold  this  warrant  to  F.  S.  &  D,  S. 
Wilson.  The  warrant  was  issued  to  another  person,  and 
assigned  in  blank,  as  is  usual. 

Burt  <k  Barker  J  for  the  appellant. 

I.  The  warrant  was  not  negotiable,  and  the  plaintiff  having 
never  parted  with  his  title,  may  follow  it  in  whosesoever 
hands  the  same  may  be  found.  The  warrant  in  law  is  real 
estate,  and  would  be  treated  as  such  in  the  descent  of  prop- 
erty. The  instructions  of  the  department  of  the  interior, 
expressly  negatives  all  idea  that  land  warrants  are  negotia- 
ble instruments.  If  custom  among  business  men  is  referred 
to  as  making  warrants  negotiable,  then  we  say  that  the  tak- 
ing of  a  guaranty  &om  the  seller — as  is  usual — ^and  was 
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done  in  this  case,  rebuts  the  presumption  of  negotiability 
arising  from  custom.  But  custom  has  not^  and  could  not, 
make  warrants  negotiable. 

n.  If  the  warrant  is  held  to  be  personal  property,  and  not  as 
real  estate,  then  we  say  that  there  was  a  wrongful  conver- 
sion of  the  warrant,  and  the  plaintiff  may  recover  it  from 
the  possession  of  any  person  in  whose  hands  he  may  find  it; 
and  if  his  property  has  been  converted  into  land,  he  may 
recover  the  land.  Murray  <t  Ogden  v.  Burling,  10  Johns. 
172 ;  8  Cow.  95 ;  Baker  v.  Wheeler,  8  Wend.  505. 

m.  If  we  admit  that  Skeel  sold  the  warrant  to  Wilson,  who 
bought  it  in  good  figdth,  yet  the  title  of  the  warrant  would 
not  pass  to  Wilson,  as  between  him  and  the  plaintiff;  be- 
cause the  sale  of  the  warrant  by  Skeel  was  a  fraud,  and 
would  no  more  enable  him  to  pass  title  to  Wilson,  than  if 
he  had  stolen  and  undertaken  to  sell  the  plaintiff's  horse^ 
Allison  V.  Mathhieu,  3  Johns.  285 ;  Andrew  v.  Bieterich,  14 
Wend.  81 ;  Boot  v.  French,  13  lb.  570;  Hitchcock  v.  CoviU, 
20  lb.  167 ;  Hoffman  v.  Carow,  22  lb.  285 ;  Acker  v.  Camp- 
iefl,  23  lb.  372 ;  Bobinson  v.  Bauchy,  3  Barb.  20 ;  1  Hill, 
811. 

rV.  Equity  will  consider  that  done  which  ought  tobe  done: 
and  that  money  is  land,  and  vice  versa,  as  equity  may  re- 
quire. Another  principle,  equally  undeniable,  is,  that  "he 
who  furnishes  the  purchase  money  is  entitled  to  the  land.'' 
Jiackson  v.  Sieinburgh,  1  Johns.  Gases,  153 ;  Foot  v.  Trcuxy^ 
1  Johns.  45 ;  Jackson  v.  Benson,  11  lb.  91 ;  Jackson  v.  Mills, 
13  lb.  462 ;  Jackson  v.  Morse,  16  lb.  196 ;  Bussell  v.  Allen, 
10  Paige,  249 ;  Adams'  Eq.  chap.  4,  349 ;  1  Am.  Lead. 
Cas.  644. 

David  S,  Wilson, pro  se,  cited  the  following  authorities: 
Bossiter  v.  Bossiter,  1  Am.  Lead.  Cas.  555 ;  Putnam  v.  SuUi- 
van,  4  Mass.  45 ;  Clement  v.  Leverett,  12  N.  Hamp.  317 ; 
Bank  of  Limestone  v.  Penick,  5  B.  Monroe,  25 ;  Bank  of 
Commonwealth  v.  Emry,  2  Dana,  142 ;  Decatur  Bank  v. 
Spence,  9  Ala.  800;  Goodwin  v.  McCoy,  13  lb.  271;  Hayi 
V.  Seeley,  18  Conn.  858 ;  Ferguson  v.  Childress,  9  Humph. 
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882 ;  Steivart  v.  Donnelly^  4  Yerger,  177 ;  Eesler  v.  Zim- 
merschtUe^  1  Texas,  50;  Boot  v.  French,  18  Wend.  570; 
Goodman  v,  Harford,  4  N.  Hamp.  454 ;  Lane  v.  Borland,  2 
Shep.  77 ;  Chit  on  Cont  (6tli  Am.  ed.)  685,  note  1 ;  Lick- 
barrow  v.  Mason,  2  Term  R  70 ;  Pierson  v.  Tom,  1  Texasy 
677 ;  1  Story's  Eq.  119,  189 ;  Chks  v.  Anderson.  8  Humph. 
489 ;  Vere  v.  Lewis,  8  D.  &  E.  182 ;  Ghiffitk  v.  Reed,  21 
Wend.  502 ;  ShndaU  v.  Galvin,  15  Maine,  181 ;  Baborg  v. 
Peyton,  2  Wheat  889 ;  Jones  ei  al  v.  Overeireet,  4  B.  Mon. 
648. 

Woodward,  J. — ^The  facts  upon  which  the  question  of 
the  case  arises,  are :  The  warrant  was  assigned  in  blank. 
Skeel  was  then  the  holder,  under  his  receipt  given  to  Fort ; 
and  Skeel  sold  to  the  Wilsons,  for  an  adequate  valuable 
consideration,  they  being  purchasers  without  notice.  And 
the  main  question  is,  whether  the  Wilsons  can  hold  the  war- 
rant. We  think  they  cannot.  Much  of  the  law  in  this, 
and  similar  subjects,  is  collected  in  1  Am.  Lead.  Cas.  524  to 
656,  and  other  authorities  are  cited  by  the  counsel.  If  this 
were  commercial,  negotiable,  paper,  there  would  be  no  ques- 
tion. Is  it,  then,  to  be  treated  as  such,  or  as  a  chattel  mere- 
ly— ^a  piece  of  property,  in  the  more  ordinary  sense  ?  We 
answer,  as  a  chattel  only.  It  possesses  none  of  the  qualities 
of  negotiable  paper.  The  law  does  not  contemplate  it  as  as- 
signable by  delivery,  or  blank  indorsement.  The  law  sup- 
poses every  assignment  to  be  filled  and  made  complete. 
Act  of  Congress,  March  22, 1852. 

If  a  deed  of  conveyance,  lease,  bond,  or  other  paper,  were 
placed  in  the  hands  of  an  agent  for  a  certain  purpose,  and 
to  be  delivered  to  a  certain  person,  on  the  performance  of 
some  act,  the  name  of  the  grantee,  lessee,  &c.,  being  left 
blank  for  whatever  cause,  but  to  be  filled  up  by  the  agent 
at  the  proper  time ;  no  one  would  contend  that  he  could  sell 
it  to  whomsoever  he  pleased,  and  fill  up  the  blank  with 
whatever  name.  The  cases  from  New  York,  cited  by  ooun- 
flel,  if  applicable,  would  seem  to  determine  the  point  in  &- 
vor  <^  the  appellee,  for  he  was  an  innocent  purchaser.    The 
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points  there  held  are  these :  1.  A  fraudulent  purchaser  can- 
not hold  against  the  yendor.  2,  If  the  fraudulent  vendee 
sell  to  a  third  person,  "  for  a  valuable  consideration,  without 
notice,  the  innocent  purchaser  shall  hold."  But  every  one  of 
those  cases,  is  one  of  a  sale  to  a  fraudulent  party.  And  it  is 
to  this  state  of  fitcts,  that  they  apply  the  readily  admitted 
doctrine,  that  if  one  of  two  innocent  persons  must  suffer,  by 
the  act  c^  another,  it  shall  be  he  who  put  it  in  the  power  of 
another  to  do  the  wrong.  This  doctrine  cannot  be  stated 
with  its  qualifications ;  and  stated  in  any  general  form,  it  is 
subject  to  much  qualification.  Thus,  if  I  put  my  horse  to 
agist,  or  for  similar  purposes,  with  another,  by  bailment, 
and  he  sell  him,  I,  literally  put  it  in  his  power  to  do  a 
wrong,  by  selling  him  to  a  third  and  innocent  person.  But 
the  power  here  given  him,  is  a  mere,  a  naked  power,  unac- 
companied by  any  authority,  or  right,  or  property.  And  it 
is  apprehended  that  some  of  them,  in  some  shape  or  degree, 
must  accompany  the  power,  in  order  to  bind  me ;  and  that 
the  agent's  or  bailee's  act,  in  violation  of  all  right,  duty,  and 
property,  has  not  been  brought  within  the  above  doctrine. 
K  it  were,  no  one  could  trust  his  property,  of  any  kind,  in 
the  hands  of  another.  The  doctrine  is  fiEtmiliar,  that  he  that 
has  no  title,  can  give  none.  And  the  note  cited  in  1  Am. 
Lead.  Cas.  656,  says,  "  But  of  other  property  than  negotia- 
ble instruments,  possession  is  not  a  power  of  disposition." 
See  also  Chit  on  Con.  (4th  Am.  ed.)  178. 

This  case  opens  to  us  a  field  of  discussion,  and  it  is  an  in- 
viting one ;  but  the  time  does  not  permit  an  indulgence  in 
it.  The  argument  is  here  brought  directly  to  its  point,  and 
we  arrive  at  the  conclusion,  that  the  Wilsons  could  not  hold 
the  warrant,  were  it  now  in  their  possession,  and  an  action 
were  instituted  for  it.  But  we  are  not  aware  of  any  rule  of 
law,  upon  which  it  can  be  traced  into  the  land.  There  is 
no  trust  between  Fort  and  Wilson,  and  the  latter  has  vio- 
lated none.  Had  Skeel  so  located  the  warrant,  the  case 
would  have  presented  a  different  aspect.  But  Wilson  is 
liable  for  the  value  of  the  warrant,  which,  to  prevent  litiga- 
tion and  circuity  of  action,  the  court  can  inquire  into. 


158  SUPREME  COURT  CASES— 1856. 


Davis  ▼.  Stevens. 


The  decree  of  the  District  Court  is  affirmed,  so  far  as  it 
denies  a  recovery  of  the  land ;  but  the  decree  is  reversed,  so 
&r  as  to  let  the  complainant  in  to  a  recovery  of  the  value  of 
the  land  warranty  and  the  said  court  is  directed  to  inquire 
into  that  value,  and  to  render  a  decree  in  fiivor  of  the  com- 
plainant for  such  value  and  interest,  fix)m  the  time  of  pur- 
chase. 


Davis  v.  Stevens. 

128  631  Parties  maj  make  time  of  the  essence  of  a  contract)  and  in  sach  case,  they 

must  be  held  to  a  strict  compliance  in  time,  to  the  same  extent  as  they  are 
to  any  other  essential  part  of  the  agreement 

Where  a  material  averment  in  a  bill  in  chancery  is  positively  denied  by  the 
respondent,  the  testimony  of  one  witness  is  not  sufficient  to  overcome  the 
answer^  There  must  be  something  more  than  the  oath  of  the  witness, 
against  that  of  the  respondent 

Where  an  action  to  enforce  the  specific  performance  of  a  contract  to  sell  and 
convey  real  estate,  was  brought  upon  a  written  contract,  which  provided 
that  the  respondent  agreed  to  *'  sell  and  convey,  by  deed  of  special  war- 
ranty, unto  J.  D.  Davis,  the  (land,  describing  if,  on  condition,  that  said  Davis 
pay  promptly,  time  being  of  the  essence  of  the  contract,  a  certain  promis- 
sory note,  given  September  17,  1853,  calling  for  $270,  payable  September 
17,  1854.  If  said  note  is  not  paid  when  due,  I  am  privileged  to  enter  upon 
and  occupy  said  land,  or  to  allow  said  Davis  to  do  so,  at  my  option,  pro. 
Tided  always  that  interest  is  paid  on  said  note  at  the  rate  of  ten  per  centum 
per  annum.  It  is  understood  by  the  parties  hereto,  that  the  said  Davis  is 
to  pay  all  taxes  that  may  accrue  on  said  land,  and  not  to  cut  timber  except 
for  farming  purposes.  Then  this  bond  to  be  carried  into  full  effect,  pro- 
Tided  no  pre-emption  right  attaches  upon  or  vacates  my  present  entry  of 
said  land,"  which  bond  was  dated  September  17,  1853;  and  where  the  bUl 
alleged  that  before  the  note  matured,  the  respondent  made  a  verbal  agree- 
ment with  the  complainant,  by  which  the  latter  obtained  an  extension  of 
the  time  of  payment  for  six  months  beyond  the  time  originally  fixed  by  the 
<x>ntract,  in  consideration  of  which  the  con^lainant  agreed  to  pay  ten  per 
cent  interest  on  the  whole  amount  until  paid ;  and  also  alleged  a  tender, 
on  the  2d  day  of  February,  1855,  of  the  full  amount  of  principal  and  interest 
due  on  said  note,  and  a  demand  of  a  deed,  which  was  refused;  and  where 
the  answer  admitted  the  making  of  the  written  contract,  and  the  tender  and 
denumd  for  the  deed ;  denied  any  subsequent  contract  for  the  extension  of 
time,  and  any  and  all  other  matters  alleged  in  the  petition,  and  averred  that 
the  complamant  having  fioled  to  pay  the  note  at  maturity,  according  to  the 
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tenuB  of  the  written  oontract,  the  respondent  held  said  contract  forfeited, 
and  so  declared  said  contract  no  longer  in  force ;  that  he  canceled  the  note, 
and  daims  nothing  thereon ;  that  he  has,  since  the  maturity  of  said  con- 
tract, always  been  ready  and  willing  to  deliver  said  note  to  complainant^ 
and  that  he  brings  the  same  into  court  to  be  delivered  to  him ;  to  which  no 
replication  was  filed ;  and  where  bat  one  witness  testified  to  the  extensum 
of  time ;  Held,  1.  That  time  was  of  the  essence  of  the  contract;  2.  That  the 
averment  of  the  bUl,  that  the  time  of  payment  was  extended,  was  not  sui^ 
tained  by  sufficient  prooi^  to  entitle  the  complainant  to  reliefl 

Appeal  from  the  Polk  District  Court. 

This  was  a  bill  in  chancery,  praying  the  specific  execu- 
tion of  a  contract  made  by  defendant  to  plaintiff,  for  the  sale 
of  a  certain  tract  of  land.  The  material  parts  of  said  con* 
tract  are  as  follows :  the  defendant  agreed  to  ''  sell  and  con* 
vey  by  deed  of  special  warranty  unto  J.  D."  Davis,  the 
(describing  the  land),  on  condition,  that  said  Davis  pay 
promptly,  time  being  of  the  essence  of  the  contract,  a  certain 
promissory  note,  given  September  17th,  1853,  calling  for 
two  hundred  and  seventy  dollars,  payable  September  17th, 
1864.  If  said  note  is  not  paid  when  due,  I  am  privileged 
to  enter  upon  and  occupy  said  land,  or  to  allow  said  Davis 
to  do  so,  at  my  option,  provided  always,  that  interest  is 
paid  on  said  note  at  the  rate  of  ten  per  centum  per  annum. 
It  is  understood  by  the  parties  hereto,  that  the  said  Davis  is 
to  pay  all  taxes  that  may  accrue  on  said  land,  and  not  to 
cut  timber,  except  for  farming  purposes.  Then  this  bond 
to  be  carried  into  full  effect,  provided  no  pre-emption  right 
attach  upon  or  vacate  my  present  entry  of  said  land."  This 
contract  was  dated  September  17th,  1853,  and  delivered  to 
plaintiff.  The  bill  alleges,  that  before  the  note  mentioned  in 
the  contract  matured,  the  plaintiff  called  upon  defendant,  and 
then  and  there,  by  a  verbal  agreement,  obtained  an  exten- 
sion of  time  of  payment  for  six  months  beyond  the  time 
originally  fixed  by  the  contract,  in  consideration  of  which, 
plaintiff  agreed  and  undertook  to  pay  ten  per  cent,  interest 
on  the  whole  amount  until  paid.  He  also  avers  a  tender  on 
the  secoud  day  of  February,  1855,  of  the  full  amount  of 
principal  and  interest  due  on  said  note,  and  that  he  then 
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demanded  a  deed,  which  was  refused.  The  defendant^  in 
his  answer,  admits  the  making  of  the  written  agreement, 
but  denies  any  subsequent  contract  for  the  extension  of 
time,  and  any  and  all  other  matters  alleged  in  the  petition. 
He  also  alleges  and  avers,  that  the  plaintiff  having  &iled  to 
pay  the  note  at  maturity,  according  to  the  terms  of  the 
written  agreement,  he  (defendant)  "  held  said  contract  for- 
feited, and  all  of  the  rights  of  the  plaintiff  thereunder,  and 
so  declared  said  contract  no  longer  in  force ;"  that  he  can- 
celed the  note,  and  claims  nothing  thereon ;  and  that  he 
has,  since  the  maturity  of  said  contract,  always  been  ready 
and  willing  to  deliver  said  note  to  plaintiff;  and  brings  the 
flame  into  court  to  be  delivered  to  him. 

To  this  answer,  there  was  no  replication.    The  case  was 
heard  on  certain  exhibits,  depositions,  and  adtnissions,  which 
show  the  foUowing  state  of  facts :  There  is  no  controversy, 
but  that  defendant  made  the  original  agreement,  and  it  is 
also  admitted,  that  plaintiff  did,  on  the  second  of  February, 
1855,  tender  to  the  plaintiff  the  amount  due  on  the  note, 
and  demanded,  a  deed ;  and  that  defendant  refused  to  receive 
the  same,  or  make  the  deed,  claiming  that  the  bond  was  for- 
.    felted,  and  offering  to  give  up  the  note.    The  money  ten- 
dered was  also  brought  into  court,  and  tendered  to  defend- 
ant   Across  a  copy  of  the  note  attached  to  the  pleadingSi 
are  written  the  following  words:  '*  canceled,  bond  forfeited, 
and  note  ready  for  deHvery,  upon  return  of  bond."    Defend- 
ant is  a  land  agent  and  banker,  and  was  engaged  in  the  bu- 
siness of  entering  land  on  time.    There  is  but  one  witness 
who  testifies  to  the  extension  of  time,  and  the  substance  of 
his  testimony  is  contained  in  the  following  answers  to  inter- 
rogatories proposed  to  him  on  that  subject.    Witness  asked 
defendant,  if  he  was  agoing  to  let  plaintiff  have  the  land, 
and  defendant  said,  '*  that  he  had  told  plaintiff  when  he 
called  on  him,  that  he  weuld  write  to  the  man  who  furnished 
the  money  to  enter  the  land,  to  know  if  he  would  be  willing 
for  Mr.  Davis  to  have  the  land,  and  that  Mr.  Davis  became 
angry."    At  the  same  time,  witness  states,  that  defendant 
claimed  that  the  land  was  forfeited.    Witness  also  states, 
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Aat  he  asked  defendant  if  he  did  not  give  plaintiff  si3t 
months  further  time,  to  which  defendant  replied,  "that  he 
had  frequently  given  further  time;  that  he  might  have 
given  Davis  further  time ;  or,  that  he  had  no  doubt  he  gave 
him  further  time ;  but  that  he  did  not  recollect  that  he  gave 
him  six  months."  These  conversations  took  place  in  the 
winter  or  spring  of  1855.  One  witness  testified,  that  de- 
fendant told  him  that  he  had  sold  the  land,  but  when  is 
not  shown.  There  is  some  testimony  as  to  the  manner  in 
which  defendant  transacted  business  as  land  agent,  but  as  it 
has  no  pertinency  to  the  case,  it  need  not  be  stated.  There 
is  no  proof  as  to  possession  or  improvements.  On  this  state 
of  facts,  the  court  below  decreed  a  specific  performance  of 
the  contract,  and  from  this  decree  defendant  appeals. 

Brown  4b  Elwood^  for  the  appellants. 

Knapp  (t  Oaldwell^  for  the  appellee. 

Wbight,  C.  J.  —We  do  not  think  this  decree  can  be  sus^ 
tained.  The  parties  have  by  their  agreement,  made  time  of 
the  essence  of  the  contract.  This  it  was  entirely  competent 
for  them  to  do,  and  we  have  no  right  or  power  to  make  a 
different  one  for  them.  That  time  is  of  the  essence,  is  not 
left  to  implication ;  but  it  is  made  so,  by  express  stipulation* 
Under  such  a  contract,  parties  must  be  held  to  strict  com* 
pliance  in  time,  to  the  same  extent  as  they  are  to  any  other 
essential  part  of  the  agreement.  Younff  v.  Daniels^  2  Iowa, 
166 ;  Taylor  v.  Longworth,  14  Pet.  112.  As  if  conscious 
of  this  rule,  plaintiff  places  his  claim  to  a  specific  perform- 
ance, for  the  most  part,  upon  the  alleged  agreement  of  de* 
fendant  to  extend  the  time  of  payment.  Without  taking 
time  to  consider  the  objection  made  by  defendant,  that  this 
agreement  is  void,  because  it  was  not  in  writing,  it  is  suffi- 
cient to  say,  that  the  testimony  does  not  sustain  the  allega- 
tion, or  rather,  is  not  sufficient  to  overcome  the  positive  de- 
nial  made  in  the  answer.  In  the  first  place,  the  testimony 
of  the  witness  is  by  no  means  definite  and  clear,  that  de- 
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fendant  ever  extended  the  time,  and  least  of  all,  six  months. 
In  the  next  place,  he  v^bs  not  present  at  any  negotiation 
between  the  parties,  but  the  witness  details  what  defendant 
said.  This  kind  of  testimony  is  always  weak,  and  must  be 
received  with  great  caution.  But  a  more  conclusive  view 
than  either  of  the  preceding  is,  that  this  testimony  stands 
uncorroborated.  No  other  witness  is  introduced,  and  no 
circumstance  or  circumstances  are  given,  in  support  of  the 
averment  in  the  bill.  Where  a  material  averment  in  a  com- 
plainant's bill  in  chancery,  is  positively  denied  by  the  re- 
spondent, as  in  this  case,  the  testimony  of  one  witness  is  not 
sufficient  to  overcome  the  answer.  This  rule  is  too  fa^mili^f 
to  the  professional  mind,  to  require  more  than  its  statement 
There  must  be  something  more  than  the  oath  of  the  witness 
against  that  of  the  respondent.  For  these  reasons,  we  con- 
clude, that  the  averment  in  the  bill,  that  the  time  was  ex- 
tended, is  not  sustained  by  sufficient  .proo^  to  entitle  com- 
plainant to  relief  on  this  grpund. 

As  shown  in  the  statement,  there  was  some  testimony  as 
to  the  manner  in  which  defendant  transacted  his  business. 
This  testimony  was  not  regarded  as  pertinent,  and  therefore, 
was  not  set  out  at  length.  This,  perhaps,  needs  a  word  of 
explanation.  Two  or  three  witnesses  speak  of  having  had 
time  extended  to  them  on  land  contracts  by  the  defendant, 
and  of  his  custom  requiring  prompt  payments.  There  is 
nothing,  however,  to  show  that  either  party  to  this  contract 
acted  in  view  of  any  such  custom,  or  that  plaintiff,  at  least, 
knew  anything  of  it.  There  is  no  pretence  that  any  general 
universal  custom  governing  all  contracts  made  by  defend- 
ants, is  shown,  and  under  such  circumstances,  we  regard  all 
such  proof  immaterial. 

The  decree  below  is  reversed,  and  cause  remanded,  with 
instructions  to  the  court  below  to  dismiss  the  bill. 
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Sodi  natural  equity  ariaea  when  there  are  mutual  credits  between  the  parties, 
or  where  there  is  an  existing  debt  on  one  side,  which  constitutes  the  ground 
of  a  credit  on  the  other,  or  where  there  is  an  express  or  implied  understand- 
ing that  the  mutual  debts  shall  be  a  satisfiustion  or  set-off  pro  iatUo  between 
the  parties. 

The  mere  existence  of  distinct  debts,  without  mutual  credit,  will  not  give  a 
right  of  set-off  in  equity. 

In  the  ease  of  mutual  debts  in  the  same  rights  as  mutual  joint  debta^  or  mutual 
separate  debts,  the  insolyency  of  either  party,  will  entitle  the  other,  in  equi- 
ty to  set  off  his  debt  against  the  debt  of  the  insolvent,  without  any  other 
intervening  equity. 

Where  there  is  some  new  equity  to  justify  it,  as  fraud,  or  where  the  party 
seeking  relief  is  only  surety  for  a  debt,  really  separate,  joint  and  separate 
debts  may  be  set  off  in  equity. 

THiere  no  special  equities  intervene,  a  court  of  equity  will  not  refuse  relief  by 
way  of  set-ofiC^  on  the  ground  that  the  claim  sought  to  be  set  off  is  unli- 
quidated ;  but  will  allow  the  complainant  to  have  the  damages  ascertained, 
and  when  so  ascertained,  allow  the  same  to  be  set  off  pro  tarUo  against  the 
claim  of  the  other  party. 

An  assignment  of  a  chose  in  action  conveys  merely  the  rights  which  the  as- 
signor then  possesses  in  the  thing  assigned ;  but  such  an  assignment  does 
not  necessarily  draw  after  it  all  equities  of  an  independent  nature. 

Tlie  mere  fact  that  a  set-off  would  be  in  conformity  with  the  principles  of  na- 
toiiil  equity  and  justice,  is  not  suificient,  of  itself  to  bring  the  set-off  within 
the  jurisdiction  of  a  court  of  equity ;  and  even  where  there  are  mutual 
debts^  which  may  be  set  off  in  equity,  the  right  of  set-off  is  extinguished  by 
a  bona  fide  assignment  of  one  of  the  debt& 

Appeal  from  the  Van  Buren  District  Court. 

The  complainants  filed  their  bill  in  chancery,  praying  an 
injunction  to  stay  proceedings  on  a  judgment,  in  the  name 
of  Milbum,  against  complainants,  rendered  October  29th,. 
1858,  for  $3,600,  in  Jeflferson  county.  The  suit  in  which 
judgment  was  rendered,  was  brought  upon  an  attachment 
bond,  executed  by  Davis,  in  favor  of  Milburn,  in  which 
Shepperd  and  Wayne  were  sureties,  and  the  damages  re- 
ceived on  the  bond,  were  for  the  wrongful  suing  out  the 
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OoartB  of  equity  follow  the  law  in  regard  to  matters  of  set-off,  unless  there  is  '^   ^l^ 

some  intervening  equity  going  beyond  the  statute  of  set-ofl^  which  constl-  S   ira 

tales  the  basis  of  set-off  at  law.  
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attachment  by  Davis,  and  levying  on  the  property  of  Mil- 
bum.  The  petition  alleges,  that  the  sum  of  $2,524,  has 
been  paid  on  the  judgment  by  Davis,  since  the  rendition 
thereof;  and  that  M^lburn  is  justly  indebted  to  Davis  in  an 
amount  exceeding  the  balance  due  on  the  judgment  against 
complainants,  all  of  which  was  due  and  owing  at  the  time  of 
the  rendition  of  the  same,  and  on  which,  suit  has  been 
brought  by  Davis  against  Milburn  in  the  District  Court  of 
Van  Buren  county,  claiming  ten  thousand  dollars  damages, 
which  action  will  be  for  trial  at  the  next  succeeding  term 
of  the  District  Court  of  said  county.^  The  petition  further 
alleges,  that  complainant  Davis,  in  the  suit  in  which  the 
judgment  against  him  was  rendered,  sought  to  set  off  the 
said  indebtedness  of  Milburn  to  Davis,  against  Milburn's 
claim  for  damages  against  complainants,  but  he  w^as  not 
permitted  so  to  do  by  the  court ;  that  Milburn  is  totally  in- 
solvent, and  has  no  property,  except  the  judgment  afoTe- 
said,  and  prays  that  there  may  be  an  injunction  against  the 
execution  of  said  judgment,  until  the  termination  and  adju- 
dication of  the  suit  pending  against  said  Milburn,  on  the 
complainant  Davis's  aforesaid  causes  of  action ;  and  that 
whatever  judgment  the  said  Davis  may  recover  against 
said  Milburn,  in  the  suit,  may  be  applied  as  a  set-off  against, 
and  in  payment  of  the  balance  due  on  the  judgment  of  Mil- 
bum  against  complainants.  The  petition  further  shows  as 
a  reason  why  the  injunction  should  be  granted,  that  one 
Jesse  Wear  had  commenced  an  action  of  attachment  against 
Milburn,  for  about  the  sura  of  five  hundred  dollars,  in  the 
District  Court  of  Jefferson  county,  in  which  suit  a  process 
of  garnishment  had  been  served  on  ccwnplainants,  requiring 
them  not  to  pay  any  sum  of  money  due  from  them  to  said 
Milburn,  to  him,  until  the  further  order  of  the  court,  or  the 
final  adjudication  of  the  said  suit  of  Wear  vs.  Milburn ;  and 
that  the  same  is  still  undetermined.  The  injunction  was 
allowed  by  the  judge  of  the  District  Court,  and  all  proceed* 
ings  on  the  judgment  and  execution  stayed.  On  the  alle- 
gation of  complainants,  that  Milburn  was  a  non-resident  of  the 
state,  notice  of  the  pendency  of  the  suit  was  ordered  by 
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the  court,  to  be  served  on  the  attorneys  of  Milburn,  in  the . 
suit  in  which  judgment  was  recovered,  and  the  notice  was 
served  accordingly. 

John  Winsell  afterwards  filed  his  statement  under  oath, 
that  on  the  Ist  of  May,  1854,  the  balance  due  on  the  judg- 
ment against  complainants,  had  been  assigned  to  him  by 
Milburn,  for  a  valuable  consideration,  and  in  good  faith ; 
that  the  written  assignment  had  been  filed  and  recorded  in 
the  office  df  the  clerk  of  the  court  in  which  the  judgment 
was  rendered ;  th  t  from  the  1st  day  of  May,  1854,  the  said 
Winsell  had  been  the  owner  of  the  judgment,  in  good  faith; 
that  he  had  caused  the  execution  to  issue,  which  is  prayed 
to  be  enjoined ;  and  that  Milburn  had  no  interest  in  the 
same.  At  the  same  time,  Augustus  Hall,  attorney  for  Mil- 
burn,  in  said  suit,  filed  his  statement  under  oath,  setting 
forth  that  by  special  agreement  with  Milburn,  he  was  to 
have  five  hundred  dollars,  of  said  judgment  of  Milburn 
against  complainants ;  that  the  Supreme  Court  of  the  state 
had,  by  special  order,  given  him  a  lien  upon  said  judgment, 
for  five  hundred  dollars ;  that  the  execution  enjoined  was 
indorsed  with  said  order  of  the  Supreme  Court ;  and  that 
one  hundred  and  sixty  dollars  of  said  amount  has  been 
paid,  and  a  balance  of  three  hundred  and  fifty  dollars,  re- 
mains due  to  said  Hall.  On  motion,  the  said  Winsell  and 
Hall  were  made  parties  defendant  to  the  plaintiflE's  peti- 
tion, and  their  statements  and  answers  being  filed  as  afore- 
said, they  moved  the  court  to  dissolve  the  injunction.  The 
motion  being  heard,  was  overruled,  to  which  decision  of 
the  court  in  refusing  to  dissolve  the  injunction,  the  said 
Winsell  and  Hall  except,  and  they  appeal  to  this  court. 

C.  C,  Nburse,  for  the  appellants. 

Knapp  Jk  QildweU,  for  the  appellees. 

Stockton,  J.(l) — The  complainants  allege,  as  the  ground 


(1)  Wriqht,  C.  J.,  faATing  been  of  counsel,  took  no  part  in  the  decisum  of 
thiscauae. 
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of  their  claim  for  set-off  against  the  defendant  Milbum,  that 
he  is  insolvent ;  that  Davis,  one  of  the  complainants,  and 
the  principal  in  the  judgment  sought  to  be  enjoined,  has 
large  claims  against  him  unpaid  and  unsatisfied,  on  which 
he  has  commenced  suit,  claiming  to  recover  a  large  amount ; 
that  the  suit  is  undetermined,  but  will  be  for  trial  at  the 
next  term  of  the  District  Court  of  Van  Buren  county ;  and 
complainants  pray  that  when  such  judgments  may  be  ob- 
tained by  said  Davis,  he  may  be  allowed  to  set  off  so 
much  of  the  same  as  may  be  necessary  to  pay  and  satisfy 
the  judgment  of  defendant  Milbum,  against  them;  and  in 
the  meantime,  and  until  such  judgment  is  recovered,  that 
Milbum  may  be  enjoined  from  executing  his  said  judg- 
ment, an  execution  issued  on  which  has  been  levied  on  the 
property  of  petitioners,  Mayne  and  Shepperd,  they  being 
only  the  sureties  of  Davis,  for  the  payment  of  the  damages, 
recovered  against  him  by  Milburn.  It  is  further  alleged 
by  complainants,  that  they  were  prevented  by  the  District 
Court,  from  setting  off  the  said  indebtedness  of  Milbum  to 
Davis,  in  the  suit  in  which  the  judgment  against  them  was 
recovered  by  the  strict  rules  of  the  common  law,  and  be- 
cause the  said  claims  were  in  different  rights. 

The  known  rule  of  courts  of  equity  is,  that  they  follow 
the  law  in  regard  to  matters  of  set-o£^  unless  there  is  some 
intervening  equity  going  beyond  the  statute  of  set-off,  which 
constitutes  the  basis  of  set-off  at  law.  Such  natural  equity 
arises  where  there  are  mutual  credits  between  the  parties ; 
or  where  there  is  an  existing  debt  on  one  side,  which  con- 
stitutes the  ground  of  a  credit  on  the  other ;  or  where  there 
is  an  express  or  implied  understanding,  that  the  mutual 
debts  shall  be  a  8atis£ELction  or  set-off,  pro  taniOj  between  the 
parties.  Howe  v.  Shepperd,  2  Sumner,  412.  It  is  said  by 
Judge  Story  (2  Story  Eq.  Juris.  §  1435),  that  by  mutual 
credit,  in  the  sense  in  which  the  term  is  here  used,  we  are 
to  understand  a  knowledge  in  both  sides  of  an  existing  debt, 
due  to  one  party,  founded  on  and  trusting  such  debt  as  a 
means  of  discharging  it  The  mere  existence  of  distinct 
debts,  without  mutual  credit,  will  not  give  a  right  of  set-off 


STJPKEME  COUET  CASES— 1856.  167 

DaviB  et  ai  v.  Kilbura. 


in  equity.  Whether  in  a  case  of  mutoal  debts,  in  the  same 
right,  as,  for  example,  mutual  joint  debts,  or  mutual  seperate 
debts,  the  insolvency  of  either  party  would  entitle  the  other 
to  set  off  his  debt  against  the  debt  of  the  insolvent  party, 
without  any  other  intervening  equity,  seems  at  one  time  to 
have  been  doubted  in  England.  1  Atkins' Eep.  281.  The  doc- 
trine, however,  seems  to  be  well  established  in  this  country, 
and  courts  of  equity  have  entertained  the  jurisdiction  of 
cases  of  set-off,  when  there  has  been  an  obstacle  to  the  com* 
plainant's  proceeditig  at  law,  who  seeks  to  set  off  his  claim, 
such  as  insolvency,  non-residence,  or  the  like.  Tribble  v. 
Tauly  7  Monroe,  457 ;  Simson  v.  J3ar<,  14  Johnson,  68 ;  Tal- 
bot V.  Warfield,  8  J.  J.  Mar.  86 ;  Buckmcuier  v.  Orund,  3 
Oilman,  626.  And  although  courts  of  equity  have  held 
that  joint  and  separate  debts  cannot  be  set  off  against  each 
other  in  equity,  aoy  more  than  at  law  {Date  v.  Cooke,  4 
Johnson  Ch.  11 ;  Jackson  v.  Robertson,  8  Mason,  188),  yet 
it  has  been  held,  that  where  there  is  some  new  equity  to 
justify  it,  there  may  be  such  set-off.  And  such  equity  may 
arise  under  circumstances  of  fraud,  or  where  the  party  seek- 
ing relief,  is  only  a  surety  for  a  debt  really  separate.  Ghreen  v. 
Darling,  6  Mason,  209 ;  Jojckson  v.  Boberson,  8  lb.  145 ;  2 
Story's  Eq.  Jurisprudence,  §  1487. 

So&r,  we  do  not  see  that  the  objection  to  the  relief  asked 
by  complainants  can  be  resisted,  on  the  ground  that  the 
claim  sought  to  be  set  off  did  not  arise  from  mutual  credits 
given  by  the  parties  to  each  other,  or  are  not  cognizable  in 
equity.  It  is  further  objected  to  the  relief  sought  by  com- 
plainants, that  the  demands  against  Milburn  sought  by  them 
to  be  set  off  against  the  judgment,  have  not  been  settled  and 
liquidated  at  lay/* ;  and  that  where  they  are  uncertain  and 
unliquidated,  they  are  not  the  proper  subject  of  a  set-off  in 
equity,  any  more  than  at  law.  The  petition  alleges,  that 
the  said  MUbum  is  indebted  to  the  said  Davis  in  large  sums 
of  money,  to  wit,  in  the  sum  of  five  thousand  dollars,  of 
which,  six  hundred  and  twenty-seven  dollars,  is  due  on  a 
contract  between  Davis  and  Milburn,  about  the  cutting  of 
timber  and  saw  logs  on  Davis's  land ;  two  hundred  and  sixty 
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dollars,  for  judgments  obtained  before  a  justice  of  the  peace 
of  Van  Buren  county ;  ninety-eigkt  dollars,  for  an  account 
assigned  to  Davis,  by  one  Pfouts  of  said  county;  two 
hundred  dollars,  for  other  just  claims;  and  for  the  rent  of  a 
mill  and  distillery  for  the  term  of  two  years  and  three 
months,  at  fifteen  dollars  per  day ;  and  that  suits  for  the 
recovery  of  these  claims,  are  pending  and  undecided. 

We  do  not  know  that  this  objection,  that  the  claims  of 
Davis  are  unliquidated,  would  of  itself  be  sufficient  to  de- 
feat the  complainants'  right  to  relief;  although  the  doctrine 
contended  for  bv  defendant's  counsel,  is  well  established 
by  the  authorities  cited,  and  others.  See  Livingston  v.  Ltv- 
tngstoTij  4  Johnson  C.  286 ;  Derman  v.  Lyon^  8  lb.  851 ; 
Parkinson  v.  ProiLsdall,  3  Scammon,  370;  BaUerman  v. 
Pierce^  8  Hill,  174 ;  Patrick  v.  Livingston,  8  J.  J.  Mar,  656. 

In  Jones  v.  Waggoner j  7  J.  J.  Mar.  147^  it  is  held,  thai 
where  the  chancellor  has  jurisdiction  of  a  case  by  injunc- 
tion, or  otherwise,  he  will  do  justice  between  the  parties; 
and  the  insolvency  of  the  defendant,  being  admitted,  he 
will  decree  as  a  set-off  against  the  judgment  at  law,  dam- 
ages growing  out  of  a  breach  of  covenant,  and  the  same  being 
fixed  by  the  contract  and  the  law,  he  will  assess  them.  We 
are  inclined  to  the  opinion,  that  in  such  a  case  as  the  pres- 
ent, where  no  other  special  equities  intervene,  the  court 
should  not  deny  the  relief,  on  the  ground,  that  the  damages 
are  not  ascertained,  but  allow  the  complainants  to  have  the 
damages  of  Davis  ascertained,  and  when  ascertained,  allow 
the  same  to  be  set  off  pro  tanto,  against  the  judgment  of 
Milbum.  If  there  were  no  other  equity  interposing,  wo 
should  be  disposed  to  sustain  the  injunction  granted  to  com- 
plainants. The  case  presented  in  this  petition  is,  prima 
facie,  sufficient  to  entitle  them  to  the  relief  sought 

Let  us  see  how  the  case  stands,  in  the  aspect  in  which  it 
is  presented  by  the  petition  of  Winsell.  He  became  the 
assignee  of  the  balance  due  on  the  judgment  in  good  fiuth, 
for  a  valuable  consideration,  and  without  any  notice  or 
knowledge  of  the  matters  charged  in  the  complainants'  peti- 
tion, as  existing  between  Davis  and  Milbum,  on  the  Ist 
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May,  1854.  It  is  claimed  that  the  jadgaxent  was  not  as^ 
signable  at  common  law,  and  has  not  been  made  so  by  th^ 
Code ;  and  that  the  assignee  takes  it  subject  to  all  the  equi« 
ties,  existing  between  the  original  parties  to  the  judgmei^t 
itself  If  this  were  true  in  the  full  sense  claimed  by  comr 
plainants,  that  is  very  different  from  admitting  that  he  talj:e9 
it  subject  to  all  equities  subsisting  between  the  parties,  as  t^ 
other  transactions.  There  is  a  wide  distinction  between  the 
cases.  An  assignment  of  a  chose  in  action,  conveys  merely 
the  rights  which  the  assignor  then  possesses  to  that  things 
But  such  an  assignment  does  not  necessarily  draw  after  it^ 
all  equities  of  an  independent  nature,  Greene  y.  Dailey,  5 
Mason,  214 ;  Murray  v.  Lilbum,  2  John.  C.  442.  In  th« 
case  of  Makpeace  y.  Coats^  8  Mass.  451,  the  Supreme  Court 
of  Massachusetts  refused  to  permit  one  judgment  to  be  set 
off  against  another,  between  the  same  parties,  when  it  ap-» 
peared  that  persons,  other  than  the  nominal  creditor,  were 
interested  by  assignment  of  the  demand,  on  which  one  of 
the  judgments  was  rendered.  In  Merrill  y.  Souther^  6  Dana^ 
805,  the  Court  of  Appeals  of  Kentucky,  beld,  that  where 
an  insolyent  debtor  in  a  judgment,  obtained  a  smaller  judg< 
ment,  against  the  plaintiff,  the  latter  has,  eo  instantij  an  equi'r 
table  right  to  set  off  his  judgment  against  it ;  and  the  former 
cannot  deprive  him  of  bis  right,  by  assigning  his  judgment. 
The  assignee  takes  only  an  equity,  and  bis  equity  is  infe- 
rior to  the  equity  of  the  plaintiff.  See  also  RoWna  y.  Holley^ 
1  Mon.  191.  ^  The  right  of  set-off  here,  became  $,bsolut9  M 
soon  as  the  latter  judgment  was  obtained. 

In  the  present  case,  the  facts,  which  give  to  the  complaiiir 
ants,  the  right  to  come  into  a  court  of  equity,  to  seek  to  en^* 
force  the  set-off  not  permitted  at  law,  are  the  alleged  insolv^ 
ency  of  Milbum,  and  his  absence  from  the  state,  Th^ 
petition,  however,  does  not  state,  nor  are  we  el9ewhere  io^ 
formed,  at  what  time  his  insolvency  or  absence  commeneed| 
nor  whether,  it  existed  at  the  time  of  the  judgment,  or  hi^ 
fore  the  assignment  to  Winsell  or  not  It  appears  that  bo 
was  absent  and  insolyent  at  the  time  <^  the  bill  filed;  but 
how  long  before  does  not  appear,  and  particularly  does  it 
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not  appear,  whether  such  alleged  iosolyency  and  absence, 
existed  before  the  rights  of  Winsell  accrued.  The  right  of 
the  complainants  to  set  off  the  claims  of  Davis  against  the 
judgment  of  Milbum,  did  not  exist  eo  instantly  with  the  ren- 
dition of  the  judgment  against  them.  The  mere  fact,  that 
such  set-off  would  have  been  in  conformity  with  the  prin- 
ciples of  natural  equity  and  justice,  is  not  sufficient,  of  itseli^ 
to  bring  it  within  the  jurisdiction  of  a  court  of  equity ;  and 
even  where  there  are  mutual  debts,  which  may  be  set  off  in 
equity, 'the  right  of  set-off  is  extinguished  by  a  bonafde  as- 
signment of  one  of  the  debts,  ffowe  v.  Shepperd,  2  Sumner, 
411.  Before  the  application  in  this  case  for  a  set-ofi^  all  the 
right  of  Milbum  in  the  judgment  against  Davis,  had  been 
assigned  to  Winsell,  and  the  equity  of  Winsell  is  both  fair 
in  point  of  time,  and  better  in  point  of  right,  than  that  of 
complainants  in  regard  to  the  judgment. 

On  the  case  made  by  the  petition,  and  the  answer  of 
Winsell,  we  think  the  District  Court  erred  in  refusing  to 
dissolve  the  injunction.  Winsell,  as  a  bona  fide  assignee  of 
the  judgment,  for  a  valuable  consideration,  and  without  any 
notice  of  the  equity  alleged  in  complainants'  petition,  is  en- 
titled to  collect  the  balance  of  the  judgment,  unless  the 
aspect  of  the  case  is  changed  by  the  testimony,  and  by  other 
&ct8  not  now  presented  by  the  record. 

We  have  omitted  any  mention  of  the  matters  presented 
by  the  answer  of  Hall,  because,  as  we  gather  from  the  state- 
ment of  Winsell,  there  is  no  disagreement  between  himself 
and  Hall,  as  to  the  claim  for  attorney's  fees.  So  also  have 
we  omitted  any  notice  of  the  aspect  of  the  case  presented  by 
the  garnishee  process  of  Jesse  Wear.  It  is  not  stated  when 
the  notice  to  appear  and  answer  as  garnishees,  was  served  on 
complainants,  nor  does  it  appear  that  it  was  before  the  as- 
signment of  the  judgment  to  Winsell.  The  complainants' 
petition  was  filed  March  12,  1?65,  in  which  it  is  stated,  that 
they  are  requested  to  answer  as  garnishees  at  the  next  term 
of  the  District  Court  of  Jefferson  county.  The  assignment 
to  Winsell  was  May  1st,  1864,  and  we  do  not  see,  but  that 
complainants  would  be  able  to  protect  themselves  by  their 
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answer  as  garnishees,  from  all  liability  or  danger  of  being 
required  to  pay  the  amount  due  on  the  judgment  twice 
over. 

The  order  of  the  District  Court  overruling  the  mo- 
tion to  dissolve  the  injunction,  is  reversed,  and  the  cause 
is  remanded  with  directions  to  dissolve  the  injunction,  un- 
less complainants  shall  strengthen  the  equitable  grounds  for 
continuing  the  same,  by  showing  other  fiicts,  not  now  be- 
fore us,  either  by  amended  petition,  or  replication  to  de- 
fendant Winsell's  answer. 

Judgment  reversed. 


Frederick  v.  Cooper  et  al 

m 

Where  articles  of  copartnerahip  between  a  father  and  his  two  sons,  provided, 
that  the  fa&er  is  to  be  charged  with  fifty  dollars  for  each  and  every  year, 
commencing  the  first  of  August,  1847,  to  be  deducted  out  of  his  share 
of  the  dividend  on  the  final  settlement,  unless  he  furnish  labor  to  that 
amount  at  his  own  expense,  and  if  from  infirmity  of  old  age,  or  if  said  father 
shall  feel  inclined  to  withdraw  firom  attending  to  the  afTairs  of  the  firm  at 
the  expiration  of  two  years,  one  hundred  dollars  for  each  year  shall  be 
charged  to  him,  and  deducted  out  of  his  share,  as  above  stated. 

JEbldf  1.  That  the  respective  sums  of  filly  and  one  hundred  dollars  per  year, 
were  in  lieu  of  the  labor  and  care  of  the  &ther  as  a  partner,  and  to  pay  for 
them ;  that  he  could  not  share  in  these  sums  as  a  partner ;  and  that  he  was 
entitled  to  share  in  the  increase  or  profit  created  by  the  labor  which  the 
money  furnished. 

2.  That  if  the  &ther  did  not  actually  pay  these  sums,  or  such  of  them  as  were 

l^  payable,  he  was  to  be  charged  with  them,  and  inieresij  but  not  with  the 
proJU  of  them. 

And  where  such  articles  of  copartnership  provided,  that  should  the  company 
be  dosed  before  the  term  specified  (five  years),  the  two  sons  should  each  only 
be  entitied  to  no  more  than  one  hundred  dollars  of  the  capital  stock,  for 
each  and  every  year  of  the  existence  of  the  company :  ffeld^  that  each  of 
the  sons  were  entitled  to  the  one  hundred  dollars  per  annum,  and  to  their 
respective  shares  of  the  increase  of  those  sums. 

Where  articles  of  copartnership,  which  were  dated  November  20, 184*7,  and 
which  provided  that  the  copartnership  should  continue  for  five  years  flom 
and  after  the  first  day  of  August,  1847,  recited  that  the  partnerriiip  had 


J 


172  SUPBEME  COURT  CASES— 1856. 


Frederick  v.  Cooper  et  al. 


been  made  verbally  about  the  20th  of  April,  1846,  and  actually  commenced 
at  that  time ;  Eeldf  That  the  previous  parol  agreement  was  to  be  taken  as 
the  same  in  terms  with  the  written ;  that  the  written  articles  must  govern 
as  to  the  duration  of  the  partnership,  and  the  interest  of  the  partners;  and 
that  whatever  was  invested  in  the  partnership  business,  prior  to  the  writing, 
must  be  regarded  as  belonging  to  the  firm  under  the  written  articles. 
Where  a  bill  in  equity  by  the  surviving  partner,  against  the  personal  repre- 
sentatives and  the  heirs  at  law  of  the  deceased  partner,  to  settle  up  the 
partnership  business,  which  business  related  to  both  personal  and  real  estate, 
fdleged  that  on  the  20th  of  April,  1846,  the  petitioner  entered  into  a  verbal 
contract  with  J.  F.  and  J.  S.  F.  for  the  formation  of  a  partnership  to  engage 
in  the  purchase  of  lands  and  fiuming,  that  after  they  had  so  engaged  in 
said  business,  to  wit:  on  the  20th  cf  November,  1847,  they  reduced  liie 
Add  agreement  to  writing ;  that  by  said  agreement,  J.  F.  was  to  furnish 
and  put  into  said  firm  as  capital,  $2,000,  to  buy  lands,  live  stock,  and  fiurm- 
ing  utensils  of  various  descriptions;  that  J.  S.  F.  and  petitioner  were  to  de- 
vote their  time  and  best  endeavors  to  promote  the  interests  of  the  company ; 
that  J.  F.  should  have  one-half  of  the  property  owned  by  said  company, 
and  J.  S.  F.  and  petitioner,  each  one-fourth,  which  was  the  basis  upon  which 
a  division  of  the  assets  of  the  company  was  to  be  made  at  the  expiration 
of  the  company ;  that  the  business  was  lo  be  conducted  in  the  usual  way 
of  conducting  &rming,  kc ;  that  by  vhrtue  of  said  agreement,  J.  F.  entered 
and  purchased  certam  lands  in  Polk  county  (describing  them) ;  that  the  said 
company  made  lai-ge  and  valuable  improvements  on  the  same;  that  in 
April,  1849,  J.  S.  F.  sold  his  interest  in  the  firm  to  J.  F.  and  left  the  country; 
that  the  lands  were  entered  in  the  name  of  J.  F.,  who  held  the  title  at  the 
time  of  his  death ;  that  from  the  time  of  making  the  said  verbal  agreement 
until  the  first  of  October,  1850,  the  petitioner  continued  to  work  on  said 
lands,  and  gave  his  sole  attention  to  the  affairs  of  the  company ;  that  at 
the  time  last  named,  in  pursuance  to  notice  to  that  e^ect,  as  provided  for  in 
the  agreement,  the  affairs  of  said  company  were  closed ;  that  before  this, 
to  wit:  in  June,  1850,  by  agreement  between  J.  F.  and  petitioner,  a  certain 
portion  of  the  lands  were  surveyed,  and  understood  between  them,  as  that 
which  petitioner  was  to  have  as  a  portion  of  his  share  of  said  land^  which 
said  lands  were  as  follows  (describing  them) ;  that  in  pursuance  of  such 
agreement,  petitioner  built  a  house  and  made  other  improvements  thereon, 
in  the  expectation  that  when  the  division  took  place,  he  would  get  said  land ; 
that  he  moved  into  said  house,  where  he  still  resides;  that  petitioner  and 
J.  F.  had  a  full  settlement  and  division  of  all  the  personal  property  belong- 
ing to  the  company,  with  exceptions,  which  are  mentioned ;  that  petitioner 
and  J.  F.  were  unable  to  agree  and  settle  with  regard  to  a  division  of  said 
lands  first  described;  that  J.  F.  at  the  time  of  said  settlement,  admitted 
that  petitioner  was  entitled  to,  and  ought  to  have,  as  portion  of  his  share^ 
the  lands  described,  on  which  he  was  then  building  the  house,  &a ;  that  J. 
p.  died  on  the  6th  of  May,  1852,  never  having  conveyed  said  lands,  or  any 
part  thereof  to  petitioner;  that  petitioner  performed  every  part  of  his  agree- 
ing of  pa^ership ;  that  th9  executors  and  heirs  at  law  of  the  said  J.  F. 
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have  ceglected  and  reiuaed  to  divide  the  property  and  settle  the  partnership 
bnsinefla,  aooording  to,  and  in  the  manner  pointed  out  bj,  the  artides  of 
oopartnerehip,  Ac,  to  which  bill  there  was  a  demurrer  on  various  grounds, 
which  was  sustained  by  the  court,  and  the  bill  dismissed. 
Bddf  I.  That  inasmuch  as  the  bill  stated  the  amount  of  capital  stock  fiir* 
niaihed  by  each  partner,  it  laid  a  sufficient  basis  on  which  to  proceed. 

2.  That  if  the  deceased  partner  furnished  more  oapital  after  the  commenoe« 
ment  of  the  partnership,  his  representatives  might  show  the  fact,  and  the 
bill  was  not  defective  because  it  did  not  state  whether  he  did  or  not 

3.  That  the  fact  that  the  lands  v^re  purchased  in  the  naAie  of  J.  F.  was  no 
bar,  after  his  death,  to  the  claim  of  the  complainant. 

4.  That  the  contract  of  partnership  being  in  writing,  signed  by  the  parties, 
and  containing  all  the  essential  matters  which  could,  in  the  nature  of  things^ 
be  specified,  and  the  land  and  other  property  to  be  bought  and  used,  being 
to  be  determined  in  the  future,  the  objects  to  which  the  contract  applied 
might  be  pointed  out  by'evidence,  without  any  violation  of  the  rules  of  law 
in  relatx>n  to  written  contracts,  or  to  contracts  oonceming  landk 

&  That  the  complainant's  cause,  taken  togeUier,  oouid  not  be  conducted  in  the 
county  court* 

6L  That  sections  1362  and  1363  of  the  Code,  present  no  obstacle  to  the  pros- 
ecution of  the  suit  in  the  District  Court. 

7.  That  in  making  the  personal  representatives  and  the  heirs  at  h&w  of  the 
deceased  partner,  parties  to  the  suit,  there  was  no  misjoinder  of  parties. 

8.  That  the  averment  in  the  bill,  that  the  heirs  and  representatives  of  the  de- 
ceased partner,  had  reftised  to  settle  up  the  business,  and  divide  the  prop- 
erty, in  the  manner  specified  in  the  articles  of  copartnership,  gave  a  suffl* 
cient  reason  for  applying  to  the  court  to  settle  the  partnership. 

0.  That  the  bill  disclosed  matter  upon  which  the  Buitrict  Court  could  act,  and 

over  which  it  possessed  original  jurisdiction. 
In  a  suit  in  equity  to  settle  up  a  partnership,  where  one  of  the  partners  is  de* 

eeased,  and  where  the  firm  owns  real  estate,  the  personal  representatives 

and  heirs  at  law,  of  the  deceased  partner,  are  proper  parties  to  the  bilL 
A  sorviving  partner  may  take  the  affairs  of  the  firm  into  his  own  hands,  and 

settle  them ;  but  this  does  not  cover  the  case  of  a  deceased  partner,  who  is 

indebted  to  the  firm ;  nor  does  it  preclude  the  survivor  from  looking  to  the 

estate  of  the  deceased  debtor  partner. 
The  county  court  possesses  no  jurisdiction  over  a  bfll  to  enforce  the  spedfio 

performance  of  a  contract ;  nor  over  a  bill  in  equity,  to  settle  the  affairs  of 

a  partnershipw 

Appeal  from  the  Polk  District  Court, 

This  is  a  bill  in  equity,  commenced  by  Benjamin  F. 
Frederick,  as  surviving  partner,  against  the  personal  repre- 
sentatives and  heirs  at  law  of  Jacob  Frederick,  deceased. 
The  bill  alleges  that  on  pr  about  the  20th  of  April,  1846, 
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the  petitioner  entered  into  a  verbal  contract  with  Jacob 
Frederick  (his  fether),  and  John  S.  Frederick  (his  brother), 
for  the  formation  of  a  partnership  or  joint  company,  to  en- 
gage in  the  purchase  of  land  and  &nning  the  same ;  and 
that  subsequently,  and  after  they  had  engaged  in  said  busi- 
ness, to  wit :  on  the  20th  day  of  November,  1847,  they  re- 
duced their  said  agreement  to  writing,  which  said  agreement 
read  as  follows : 

"  Article  of  agreement  and  association  made  and  entered 
into,  this  twentieth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-seven,  (having 
been  heretofore  verbally  made  about  the  twentieth  of  April, 
1846),  by  and  between  Jacob  Frederick*  and  his  two  sons, 
John  S.  Frederick  and  B.  Franklin  Frederick,  whereby  it  is 
agreed  as  follows :  that  is,  the  parties  to  this  agreement  have 
agreed  to  unite  their  joint  labors,  together  with  such  capital 
stock  as  is  hereinafter  specified,  for  the  purpose  of  making 
and  improving  a  £uin,  or  several  fEurms,  on  the  waters  of 
Four  Mile  creek,  in  Polk  county,  Iowa,  or  elsewhere,  as  cir- 
cumstances may  appear  to  require,  or  the  company  be  en- 
abled to  do,  to  £urm  the  land  which  may  be  purchased,  or 
cause  the  same  to  be  done,  in  all  the  various  branches  of 
farming,  necessary  and  proper  to  be  done,  and  to  the  raising 
of  stock  of  the  various  kinds  which  may  appear  necessary 
and  profitable,  such  as  horses,  cattle,  and  hogs  and  sheep. 
The  said  Jacob  on  his  part,  agrees  to  furnish  a  capital  stock 
of  two  thousand  dollars,  for  the  use  and  benefit  of  the  com- 
pany, including  such  expenditures  as  have  already  been 
made  for  the  benefit  of  the  company ;  said  capital  stock  is 
understood  to  consist  of  money  to  buy  lands  and  other  ex- 
penditure^ necessary  and  proper,  and  live  stock,  and  Arm- 
ing utensils  of  the  various  descriptions,  and  also  carpenter 
tools,  all  at  a  fair  valuation,  a  memorandum  of  which  is 
hereafter  to  be  made  out ;  and  each  of  the  parties  to  have 
a  copy.    Said  Jacob  further  agrees  that  the  company  shall 
have  the  use  and  benefit  of  his  fiock  of  sheep,  consisting  of 
two  hundred  and  forty  head,  the  increase  and  fleeces  of  the 
present  season,  and  whatever  may  accrue  hereafter,  to  be 
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the  property  of  the  company,  the  company  to  return  to  said 
Jacob,  two  hundred  and  thirty  at  the  expiration  of  the  firm. 
Any  property  which  either  said  John  or  said  Franklin  may 
have  of  their  own,  which  may  be  used  by  the  company  as 
common  property,  each  may  make  out  his  account  against 
the  company,  at  a  fair  cash  valuation,  and  at  the  closing  of 
the  concerns  of  the  company,  each  shall  be  entitled  to  re- 
ceive an  equivalent  in  a  similar  description  of  property, 
with  interest  This  company  shall  continue  for  and  during 
the  term  of  five  years,  from  and  after  the  fiurst  day  of 
August,  eighteen  hundred  and  forty-seven,  unless  dissolved 
as  hereinafter  provided*  So  soon  as  said  Jacob  pays  two 
thousand  dollars,  as  before  specified,  he  is  to  charge  each, 
said  John  and  said  Franklin,  with  five  hundred  (500)  dollars, 
as  so  much  t)f  their  legacy,  without  interest.  At  the  expi- 
ration of  the  term  before  mentioned,  the  property  of  all 
descriptions  belonging  to  the  company,  is  to  be  divided, 
lands,  money,  and  all  other  j^roperty,  as  follows :  said  Jacob 
is  to  have  one-half;  said  John  and  said  Franklin  each  to 
have  one-fourth.  In  order  to  come  at  a  proper  division,  or 
as  nearly  so  as  practicable,  the  purchase  by  the  company  to 
be  divided  into  such  tracts  as  may  be  most  appropriate ;  the 
money  and  sheep  to  be  divided  by  numbers,  and  such  other 
stock  as  will  be  found  proper  to  divide,  in  the  s^me  way. 
The  lands  and  other  property  to  be  estimated  by  each  of  the 
parties  at  a  money  valuation ;  each  one  to  estimate  for  him- 
self and  set  the  sums  down  in  writing ;  the  estimate  made 
by  said  Jacob  to  be  doubled,  and  the  several  estimates  to  be 
added  together,  and  divided  by  four,  which  is  to  be  taken 
as  the  true  value.  Any  property  which  the  company  may 
think  advisable,  may  be  sold  at  auction.  Said  Jacob  is  to 
be  charged  with  fifty  dollars  for  each  and  every  year,  com* 
mencing  the  first  of  August,  1847,  to  be  deducted  out  of 
his  share  of  the  dividend  on  the  final  settlement,  unless  he 
furnish  labor  to  that  amount,  at  his  own  expense,  and  if 
fix>m  infirmity  of  old  age,  or  if.  said  Jacob  should  feel  in- 
clined to  withdraw  from  attending  to  the  affairs  of  the  firm 
at  the  expiration  of  two  years,  one  hundred  dollars  for  each 
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year  shall  be  charged  to  him,  and  deducted  out  of  his  share 
ts  above  stated.  Each  individual  forming  this  company, 
«hall  chaise  himself  with  all  the  money  by  him  received  in 
behalf  of  the  firm,  and  charge  the  company  with  all  he  may 
pay  for  the  use  and  benefit  of  the  firm ;  and  any  money  or 
property  intended  for  individual  use,  shall  be  charged  ac- 
cordingly. If  either  said  John  or  said  Franklin,  or  both, 
should  be  disposed  to  withdraw  and  close  the  concerns  of 
the  company,  they  are  at  liberty  to  do  so,  by  giving  silt 
months'  notice.  In  all  cases  where  the  affairs  of  the  com- 
pany are  closed,  and  a  distribution  of  the  property  made, 
it  shall  be  done  about  the  first  of  August.  Should  the 
company  be  closed  before  the  term  specified,  the  said  John 
and  Franklin  shall  not  be  entitled  to  more  than  one  hun- 
dred dollars  each,  of  the  capital  stock,  for  each*  and  every 
year  of  the  existence  of  the  company,  and  to  be  charged 
accordingly.  That  sum,  together  with  all  the  increase, 
value  of  improvements,  and  otter  propertj'^,  shall  be  divided 
as  before  stated.  As  the  duration  of  life  is  always  uncer- 
tain, should  any  of  the  company  die,  his  surviving  friends, 
or  a  justice  of  the  peace,  shall  appoint  one  or  more  judicious, 
disinterested  person  or  persons,  to  act  in  his  stead,  in  mak- 
ing the  distribution  of  property  in  conformity  with  the 
terms  before  stated. 

"  It  is  fully  understood,  that  during  the  continuance  of 
the  company,  said  Jacob  shall  be  entitled  to  one -half  of  the 
proceeds  of  the  company  for  subsistence  and  clothing,  him- 
self and  family ;  the  meaning  of  this  is,  that  it  shall  be  no 
there  than  is  necessary  for  that  purpose ;  and  in  like  man- 
ner said  John  and  said  Franklin,  shall  each  be  entitled  to 
<)ne-fourth  of  the  proceeds,  the  residue  of  the  proceeds  to 
be  disposed  of  for  the  benefit  of  the  company.  No  one  of 
the  company  shall  use  money,  or  other  property,  for  indi- 
vidual speculation,  without  the  consent  of  the  others.  In 
case  said  Jacob  may  have  at  any  time  money,  of  his  own 
during  the  continuance  of  the  company,  and  in  case  said 
John  and  Franklin  should  think  it  advisable  to  use  more 
ttioney  than  the  two  thousand  dollars  before  s;>ccified,  to 
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buy  lands  or  sheep  for  the  benefit  of  the  oompan  j ;  in  that 
case  the  company  will  be  required  to  refund  and  pay  to  said 
Jacob,  any  sum  over  and  above  the  two  thousand  dollars, 
together  with  eight  per  cent,  interest  per  annum,  when  the 
Talae  on  the  various  descriptions  of  property  is  fixed,  by  the 
rule  before  stated.  Should  more  than  one  of  the  company 
wish  to  have  the  same  property,  it  shall  be  set  off  to  the  one 
that  is  willing  to  pay  the  most.  Should  said  Jacob,  at  any 
time  wish  to  take  twelve  sheep  from  the  stock,  he  has  a  right 
to  do  so,  and  any  such  number  is  to  be  deducted  out  of  the 
number  to  be  returned  to  said  Jacob.  Each  of  the  parties 
agrees  for  himself,  to  use  due  diligence  and  his  best  en- 
deavors, to  promote  the  best  interest  of  the  company ;  to  see 
that  as  little  as  possible  be  lost  by  carelessness  or  neglect; 
and  to  use  his  best  judgment  in  buying  and  selling  and 
making  bargains  in  general. 

"In  testimony  whereof,  and  for  the  faithful  performance 
of  the  foregoing  stipulations,  we  have  hereunto  subscribed 
our  names  the  day  and  date  above  written.  This  company 
to  be  known  by  the  name  of  Frederick  &  Sons. 

{Jacob  Fbederice, 
John  S.  FEEDfiRiCK, 
Benjamin  F.  Frederick." 

The  bill  further  represents,  that  about  the  time  of  making 
the  said  verbal  contract,  they  commenced  work  together 
under  and  by  virtue  of  said  contract,  and  that  the  said  writ- 
ten contract  is  the  one  which  evidences  the  terms  and  char- 
acter of  their  said  joint  undertaking;  that  by  virtue  of  said 
agreement,  the  said  Jacob  entered  and  purchased  the  follow- 
ing parcels  of  real  estate,  situate  in  the  county  of  Polk,  to 
wit :  lots  seven,  eight,  nine  and  ten,  and  the  southeast  quar- 
ter of  section  five ;  the  southeast  quarter,  the  south  half,  and 
lots  one  to  twelve,  inclusive,  of  section  four,  in  township  78, 
range  23  west ;  and  the  southeast  quarter  of  section  84,  in 
township  79,  range  28  west ;  that  on  the  said  lands  the  said 
company  made  large  and  valuable  improvements,  in  the  way 
of  building  houses,  fencing,  breaking  prairie,  and  all  other 
work  usual  and  customary  in  the  improvement  of  farms ; 

Vol.  IIL  12 
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that  at  tlie  time  of  the  diasolution  of  said  e<Hnpan  j,  as  heie^ 
inailer  mentioned,  there  were  about  one  hundred  and  thie& 
acres  fenced  and  in  cultivation,  three  houses  and  yarious' 
stables  and  out-buildings  erected,  and  an  orchard  set  out — 
an  of  which  was  done  bj  the  joint  labor  of  said  company ; 
and  that  in  April,  1849,  the  said  John  S.  Frederick  &oid  ta 
the  said  Jacob,  all  his  right,  title,  and  int^^t  in  said  c(xn« 
pany,  and  went  to  California. 

The  bill  further  represents,  that  all  of  said  lands  were  en* 
tered  in  the  name  of  the  said  Jacob,  and  the  title  remained' 
in  him  at  the  time  of  his  deadi ;  that  from  about  the  time  of 
making  said  verbal  agreement  until  the  Ist  of  October,  1850| 
the  petitioner  continued  to  work  said  lands,  and  gave  his' 
sole  attention  to  the  best  interests  of  said  company ;  that  at 
that  time,  in  {)ursuance  to  notice  given  by  the  said  Jacob, 
as  provided  for  in  said  articles,  and  by  mutual  consent,  the 
affairs  of  said  company  were  closed ;  that  before  this,  to  wit: 
in  the  month  of  June,  1860,  by  agreement  between  the  said 
Jacob  and  petitioner,  a  certain  parcel  of  said  lands  were  sur* 
veyed  and  set  apart,  and  understood  between  them,  as  that 
which  petitioner  wa»  to  have  as  a  portion  of  his  share  of  said 
lands  (which  said  parcel  of  lapd  is  described  in  the  petition), 
making  177  21-100  acres;  that  in  pursuance  of  that  agree- 
ment and  understanding,  the,  petitioner  proceeded  to  build  a 
house,  and  make  other  improvements  thereon,  and  that  he 
moved  into  and  still  resides  in  ihe  said  house. 

The  bill  further  represents,  that  in  October,  1861,  when 
the  business  of  said  company  was  closed,  the  said  Jacob  and 
petitioner  had  a  full  settlement  and  division  of  all  the  'per* 
sonal  property  belonging  to  said  company,  so  far  as  peti- 
tioner's share  was  concerned,  except  the  amount  coming  to 
him  for  his  portion  of  the  wool  for  that  season ;  the  fifty  dol- 
lars for  each  year  firom  the  first  of  August,  1847,  as  specified 
in  said  agreement,  if  the  said  Jacob  did  not  perform  that 
amount  of  labor ;  and  one  other  item  hereinafter  mentioned ; 
that  petitioner  received  his  portion  of  the  p^sonal  property, 
with  the  above  exceptions ;  that  at  the  time  of  said  division, 
ihey  were  unable  to  agree  and  settle  with  regard  to  the  divi- 
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mn  of  the  laid  real  estate;  tiiot  no  setllemetit  TfiiB  made  in 
idatkm  IJMreto ;  tiiat'  the  said  Jacob  died  on  the  Vita  of  May, 
1863,  widicmt  making' to  petitioner  any  oon^Feyancw  of  said! 
lands;  and  that  petitioner  is  the  equitable  owner  of  one- 
fimrth  of  said  landa^ 

The  bill  fturther  repzosNits,*  that  the*  petitioner  kept  each 
aoHl  0VQi<gr  part  of  the  said  agreement ;  that  he  gave  all  his^ 
attention  to  the  bosiness  of  said  company ;  that  at  the  tim# 
c£the  said  Jacob's  deaths  there  was  due  petitioner  the  sum 
of  $159,  wiA'  interest  fiom  October  1st;  1850,  as  the  amoant 
of  ^e  fifl^  dollars  which  petitioner  was^  to  ha^e  each  yeai; 
or  whick  was*  to:  be  charged,  each  yeair  to*  the  said  Jacob, 
commencing  on  the  Ist  of  Augnst,  1847,  unless  the  said  Ja* 
cob  dKHild  fomisk'  labor  to  tibat  amount  at  his  own  expense ; 
ihKtsQck  labor  to  thait  amount,  or  any  part  thereof  was  not 
so  furnished  by  the<  said  Jacob,  at  his  own  expense ;  that^ 
tkece  is  due  sfttd  owing  to  the  petitionep  from  the  estate  of 
liiesnd  Jacob,  the  sum  of  three  hundred'  and  fifty  dollars; 
under  and  by  virtue  of  that  part  of  said'  agreement,  which 
piDvides  that  petitioner  a«d  the  said  Jacob,  were  each  to 
kave  one  hundred  dollars  each  year  from  the  capital  stock; 
wkiek  wasmot  settled  at  their  settlement  in  October^  1850; 
that(  before  said  settlement,  the  said'  Jacob  sokl  to  one  0.  B. 
Beinldng,  a  portion  of  a  daim*  which  originally  belonged  to' 
tke  company,  for  fifty  dollars;  tfa«tadfter  the  settlement,  tiie 
said  Jacob  received  said  fifty  dollars,  which  belonged  to  the 
company ;  Ifaat:  petitioner  is  entitled'  to  one«fourth  of  that 
saufe^  and:  that  the  said  Jacob  made  a  last  will  and  testa*- 
ment,  whick  has  been  duly  admitted  to  probate.    The  bill 
iken  sets  out  the  names  of  the  executors  and  heirs  atlaw  of 
the'  said'  Jaoob,  and  nmbes  them  party  defendants;  avere 
that  oonqplainaathas  frequently  endeavored  to  have  the  ex«> 
eeutofs  and  heirs  of  the- said  Jacob  settle  tiie  ekums  of  petL^ 
tioner  against  the  estate,  and  that  they  kaive  leftued  so  to- 
do;  and  prays  for'Ae  necessary  relie£ 

To  tfaiS'bUl  the  defendaaits  filed  a  demttner,  aUegi^g  am 
causes  thereof  the  following : 

1.  The  petition  shows  an  unsettled  partnership  account, 
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but  does  not  show  the  amount  of  capital  stock  fbmished  by 
each  of  said  parties,  nor  the  amount  which  each  partner  ex- 
pended in  carrying  on  the  partnership  business,  and  what 
each  received  therefrom. 

2.  It  does  not  show  the  interest  of  the  several  parties, 
nor  the  mode  and  manner  of  conducting  the  business,  or  fix 
any  basis  upon  which  the  court  can  decree  an  account  and 
settlement  of  the  partnership  business. 

5.  The  petition  discloses  no  matter  upon  which  this  court 
can  act,  or  over  which  it  has  original  jurisdiction. 

4.  The  supposed  verbal  contract  in  relation  to  the  parti- 
tion of  said  lands,  or  the  setting  off  to  plaintiff  said  lands, 
upon  which  he  claims  to  have  made  improvements,  not  hav- 
ing been  executed  before  the  death  of  Jacob,  said  lands  be- 
came and  was  at  the  death  of  said  Jacob,  assets  of  his  estate, 
the  same  as  any  other  lands  owned  by  him. 

6.  The  petition  discloses  no  contract  or  agreement  upon 
which  this  court  can  decree  a  specific  performance  against 
the  said  defendants. 

6.  That  the  plaintiff  can  only  prosecute  his  claim  in  the 
county  court. 

7.  There  is  an  apparent  misjoinder  of  matter  of  equity  in 
relation  to  real  estate,  and  the  enforcement  of  a  supposed 
contract  for  lands,  and  an  account,  the  latter  of  which  this 
court  has  no  original  jurisdiction  of,  as  against  the  estates 
of  deceased  persons. 

8.  The  petition  claims  the  specific  performance  of  a  con- 
tract in  relation  to  lands,  and  also  an  account,  which  claims 
are  inconsistent,  and  cannot  be  joined  in  the  same  action. 

9.  The  parties  to  said  partnership  in  these  articles,  have 
agreed  upon  the  tribunal  or  forum  by  which  said  partner- 
ship business  was  to  be  settled ;  and  said  petition  gives  no 
reason  for  applying  to  this  court,  and  invoking  its  aid,  in 
settling  said  partnership. 

The  demurrer  was  sustained,  and  a  decree  rendered  dis- 
missing the  bill,  at  the  cost  of  the  complainant,  fSrom  whidi 
he  appeals. 
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J.  E.  JeweUj  for  the  appellant. 

t/1  Parrtsh  and  Bates  Jt  Finch^  for  the  appellees. 

WooDWABD,  J. — ^In  April,  1846,  the  complainant,  with 
his  &ther,  Jacob  Frederick,  and  his  brother,  John  S.,  en- 
tered into  a  verbal  agreement  of  partnership.  On  the  20th 
November,  1847,  this  agreement  was  reduced  to  writing  and 
signed  bj  them.  Their  business  was  the  purchase  of  lands, 
and  the  carrying  on  of  husbandry,  in  any  and  all  of  its  de- 
partments; as  they  should  see  fit  The  partnership  was  to 
continue  five  years,  from  the  first  of  August,  1847.  In 
order  to  arrive  at  the  questions  in  the  cause,  and  our  views 
upon  them,  it  is  necessary  to  have  a  construction  of  the 
articles  of  partnership,  so  &r  at  least  as  they  bear  upon  the 
present  cause.  The  partnership  actually  commenced,  under 
a  parol  agreement,  in  April,  1846,  which  is  recognized  in 
the  written  articles  of  November  20th,  1847.  The  previous 
parol  agreement  is  to  be  taken  as  the  same  in  terms  with 
the  written.  But  the  written  one  il^  to  be  regarded  as  com- 
mencing again.  Therefore  the  written  articles  must  govern 
as  to  duration,  and  the  interest  of  the  parties,  whilst,  at  the 
same  time,  whatever  was  invested  in  the  partnership  busi- 
ness prior  to  the  writing,  must  be  regarded  as  belonging  to 
the  firm,  under  the  articles. 

The  father,  Jacob,  was  to  furnish  two  thousand  dollars, 
to  be  invested  in  lands,  stock  and  implements.  The  sons 
were  to  be  charged  five  hundred  dollars  each,  to  be  taken 
from  their  inheritance  in  the  father's  estate.  The  father 
holds  two  shares  in  the  concern,  to  one  share  each  in  the 
two  sons.  The  sons  are  to  give  their  time,  labor,  and  atten- 
tion. The  fitther  also  is  to  give  labor  and  attention  to  the 
common  interest.  K  he  does  not  render  at  least  fifty  dollars 
worth  of  labor  each  year,  he  is  to  pay  that  sum  each  year ; 
and  if  he  withdraws  altogether  from  labor  and  attention  to 
the  common  concerns,  he  is  to  pay  one  hundred  dollars  for 
each  year.  He  is  not  to  share  this  fifty  or  one  hundred  dol- 
lars per  amiumi  because  if  he  does  not  give  this  labor  and 
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attention,  it  is  to  be  found  elsewliepe ;  and  these  rams  are 
supposed  to  puTcliase,  or  to  pay  for  them. 

The  five  hundred  dollars  to  be  eharged  to  eatihitf  the 
sons,  is  one  hundred  for  each  year  of  the  duration  of  the 
firm.  Therefore  H  is  provided,  that,  if  ike  firm  'ceases  be- 
fore the  expiration  of  the  five  years,  they  «hall  be  ^ntifleA 
to  but  one  hundred  each  fei*  each  year,  oat  of  the  capHail 
stock.  Then  comes  this  question.  If  the  firm  continues 
the  fiye  years,  and  the  capital  stodc,  "wbether  in  lands,  or 
otherwise,  increases  in  value,  in  "w^hat  proportions  are  tiie 
sons  to  take  ?  Are  the/  to  have  their  five  hundred  dollan 
only,  or  are  they  to  have  in  the  proportion  which  tiiat^um 
bears  to  the  investment  ?  We  say,  in  the  latter  proportion. 
This  sum  is  charged  to  them,  to  betaken  from  their  inherit- 
ance. It  is  an  advancement  by  the  father.  It  is  an  invest* 
ment  by  them  in  the  partnership,  and  in  the  increase  of  it^ 
they  are  entitled  to  their  respective  shares.  Their  caie, 
attention,  and  labor,  has  made  the  increase,  so  fiff  as  any 
such  instrumentalities  have  done  rt.  In  eSect,  tlien,  the 
fitther  invests  one  thousand  dollars,  and  each  son  five  hun- 
dred. Beside  this,  all  are  to  give  care  and  labor,  but  the 
sons  principally.  If  the  father  does  not,  he  pays  laonej. 
No  other  capital  than  this  is  required,  and  if  any  one  puts 
in  anything  more,  he  is  to  have  credit.  Each  may  draw  on 
the  proceeds,  or  increase,  for  his  subsistence.  lu  a  ^vision, 
the  father  is  to  have  two  shares,  and  each  son  one  share. 
Property  which  can  be  divided  by  ntmAer,  is  to  be  so  dv* 
vided.  Other  property,  as  land,  for  instance,  is  to  be  divided 
in  manner  following ;  each  is  to  make  his  estimate ;  then  the 
&ther's  is  to  be  doubled ;  and  then  the  sum  of  all  these 
sums  is  to  be  divided  by  four,  and  the  result  taken  for  the 
value.  And  should  more  than  one  desire  the  same  piece  of 
property,  he  who  will  pay  the  most,  shall  have  il  'This  is 
more  especially  applicable  to  the  realty.  Thus  &r,  we  sup- 
pose the  firm  to  continue  regularly  the  period  of  its  liniita- 
tion.  We  come  now  to  the  proviaions  idaiting  to  a  prema- 
ture dissolution. 

If  either,  or  both,  of  the  sons,  desires  to  withdraw  befoi« 
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4fad  expiititioa  of  the  limitation,  he  or  they  may  do  so,  <m 
giving  flix  months'  notice ;  and  should  the  firm  be  closed 
he&xe  the  time  limit^  the  sona  are  entitled  to  but  one  hun- 
dred dollars  eaeh  of  the  capital  stock,  for  each  year  of  the 
ezifttence  of  the  Company.  Thatia,  and  this  means,  one  hun* 
died  dollars  of  the  original  investment,  but  this  carrying 
iriA  it,  its  due  proportion  of  the  profit  or  increase;  for 
theiiB  was  ati  investment  as  mudi  as  the  Other's;  and  be- 
bidea,  if  they  are  not  allowed  the  increase,  then  in  case  of  a 
{Hemature  dissolutioni  the  father,  takes  all  the  increase,  and 
ibey  the  investment  only.  This  might  be;  but  there  ia 
nothing  in  this  case  to  lead  to  so  harsh  a  conclusion.  This 
f3onstniction  is  consistent  with  the  thought  before  suggested, 
that  the  &ther  makes  an  advancement  of  five  hundred  dol- 
hm  in  a  partnership,  which  is  to  continue  for  five  years ; 
«iid  now  we  see  that  if  l^at  partnership  ceases  before  the 
five  years,  the  sons  are  to  have  only  at  the  rate  of  one  hun- 
dred dollars  for  each  year. 

The  cause  stands  before  us  on  demurter,  and  we  arrive 
BQiw  at  the  allegationa  of  the  bill*  The  partnership  went 
txi  until  April,  1849,  when  John  S.  sold  all  his  right,  title^ 
and  interest  in  the  firm,  to  the  fistther,  withdrew  from  the 
eonoem,  and  went  to  California.  He  &en  has  no  further 
intavst,  and  we  set  him  out  of  view.  But  it  appears  that 
ibe  partnership  went  on  between  the  &ther,  Jacob,  and 
Benjamin  P.,  the  other  son.  Technically,  the  first  partner^ 
ahip  was  dissolved.  But  it  doed  not  follow,  as  of  course^ 
tiiat  the  whole  affiur  must  be^  or  was,  wound  up.  The  bill 
alleges  that  John  sold  all  his  interest  to  his  &ther,  and  it  is 
fidrly  inferable,  though  not  alleged  in  express  terms,  that 
the  &ther  and  Benjamin  continued  on  together  as  before* 
Such  bdng  the  case,  they  tacitly  agree  to  continue  the  part*^ 
ndEship,  with  themselves  alone  as  partners.  The  first  ^ect 
now  is,  that  the  fiither  has  an  interest  of  three-fourths,  and 
Benjamin  his  original  one-fourth.  The  thought  that  the 
irbole  matter  has  stopped,  and  there  is  now  no  partnership 
at  all,  cannot  be  accepted.  This  would  commit  a  fraud  upon 
Benjamin.    It  must  be  understood  that  he  and  his&tiier 
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went  on  together ;  and  he  alleges  that  he  continued,  after 
John's  withdrawal,  till  the  1st  October,  1850,  to  work  said 
land,  and  to  give  his  sole  attention  to  the  best  interest  of 
said  company.  He  then  avers  that  at  the  date  last  men- 
tioned,  in  pursuance  of  notice  given  by  the  said  Jacob  to 
him,  and  by  mutual  consent,  the  affairs  of  said  company 
were  closed ;  that  he  and  the  said  Jacob  had  a  full  settle- 
ment and  division  of  all  the  personal  property  belonging  to 
the  said  company,  so  &r  as  petitioner's  share  was  concerned 
(except  as  afterwards  mentioned),  and  that  they  settied 
their  accounts  of  money,  and  property  paid  in  and  out  by 
each.  The  exceptions  referred  to  are,  the  claim  of  fifty  dol- 
lars a  year  for  labor,  his  share  in  the  clip  of  wool  for  that 
year  (1850),  the  one  hundred  dollars  a  year  in  the  capital 
stock,  and  his  share  in  a  ''claim"  sold  to  G.  D.  Beinking 
for  fifty  dollars.  All  this  shows  (on  demurrer),  that  the 
partnership  went  on  between  Benjamin  and  his  father;  ai«i 
it  shows  further,  that  all  claims  as  to  the  personalty  were 
settied,  except  those  specified,  leaving  open  only  those 
named  as  to  personalty,  and  the  broader  claim  on  the  land, 
on  which  they  had  not  agreed  when  the  death  of  the  father 
occurred,  on  the  6th  of  May,  1852. 

Let  us  examine  these  claims  on  the  personalty.  The  pro- 
vision of  the  original  arficles  as  to  the  fifty  and  the  hundred 
dollars,  is  as  follows :  ''  Said  Jacob  is  to  be  charged  with 
fifty  dollars  for  each  and  every  year,  commencing  the  first 
of  August,  1847,  to  be  deducted  out  of  his  share  of  the  divi- 
dend on  the  final  settlement,  unless  he  furnish  labor  to  that 
amount  at  his  own  expense ;  and  if  from  infirmity  of  old 
age,  or  if  said  Jacob  should  feel  inclined  to  withdraw  from 
attending  to  the  affairs  of  the  firm  at  the  expiration  of  two 
years,  one  hundred  dollars  for  each  year  shall  be  charged  to 
him,  and  deducted  out  of  bis  share  as  above  stated."  Bad 
grammar  does  not  make  bad  pleading.  The  meaning  is 
evident,  that  the  father  is  to  pay  fifty  dollars  each  year,  un- 
less he  furnish  labor  to  that  amount,  and  that  he  may 
withdraw  altogether  after  two  years,  paying  one  hundr^ 
dollars  each  year.    These  sums,  are  to  be  deducted  firom  hia 
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share  of  the  dividend.  The  question  naturallj  arises, 
whether  th^  sums  or  payments  are  of  such  a  character 
that  he  may  share  in  them  as  a  partner.  We  think  not. 
The  partners  in  &ct,  contribute  equally  to  the  capital  stock, 
and  are  to  give  their  personal  care  and  labor  to  the  common 
concerns.  This  must  be  supplied  by  some  one ;  and  if  the 
fiither  does  not  supply  his  proportion  of  labor,  it  is  pro- 
vided that  he  shall  pay  a  certain  sum  as  an  equivalent ;  and 
if  after  two  years,  he  sees  fit  to  withdraw  his  care  and  labor 
altogether,  he  is  to  pay  a  certain  other  sum  as  a  commuta* 
tion.  These  payments  are  instead  of  the  labor  and  care 
which  are  due  from  him  as  a  partner.  They  are  to  pur- 
chase, or  to  pay  for,  them,  if  he  does  not  render  them. 
They  are  capital,  put  in  instead  of  labor.  He  shares  in  the 
increase  or  profit  on  the  partnership  property,  created  by 
this  labor  and  care,  but  he  cannot  share  in  the  first  pay- 
ment He  might  as  well  charge  for  the  labor,  had  he  ren- 
dered it.  If  he  did  not  actually  pay  these  sums  (such  as 
might  be  payable),  he  is  to  be  charged  with  them  and  in- 
terest, but  not  with  the  profit  of  them.  Another  item  which 
complainant  alleges  he  is  entitled  to,  is  his  portion  of  the 
clip  of  woc^for  1850,  but  he  has  waived  this. 

The  only  remaining  item  of  personalty,  is  the  one-fourth 
of  the  price  received  for  a  claim  sold  Beinking.  This  he  is 
entitled  to. 

We  are  next  brought  to  the  question,  whether  this  pro- 
ceeding is  legally  correct  What  is  it?  The  survivor  of 
two  partners  brings  his  bill  against  the  personal  representa- 
tives and  the  heirs  at  law  of  the  deceased  partner,  in  relation 
to  both  personalty  and  realty ;  but  both  relate  to  and  con- 
cern the  partnership.  The  whole  is  partnership  matter.  It 
is  a  bill  to  settle  the  affairs  of  the  firm.  He  sues  the  repre- 
sentatives in  relation  to  the  personalty;  and  he  sues  both 
ihem  and  the  heirs,  in  relation  to  the  realty,  connected  with 
the  partnership.  It  is  true  that  a  surviving  partner  may  take 
the  affairs  of  the  firm  into  his  own  hands,  and  settle  them. 
But  this  supposes  them  in  such  a  state  that  he  can  do  so: 
or  rather,  it  does  not  cover  the  case  of  a  deceased  partner, 


188    SUPREME  OOUHT  OASIS— 18«8, 


indebted  to  ii»  firm.  It  does  not  preclude  the  svm- 
iror  from  looking  to  tiie  estate  of  the  deceased  ^btor^rt- 
;&er.  But  he  alleges  that  all  matters  relating  to  the  person- 
«hy  were  settled,  except  certain  and  speeific  ones,  so  iktit 
Khere  is,  in  truth,  dM>  general  partnenship  settlement  to  be 
made  or  called  for^ 

This  preliminajy  renew  of  the  contract  of  pai^nership, 
Ixas  been  necessary  to  the  clear  understanding  of  tlie  grounds 
of  demurrer,  and  in  otder  to  save  a  great  amount  of  repeti- 
'tion  ineoDsideringthosegrounds  seYerallj.  WeDow  take  tip 
tiie  demurrer,  and  examine  tiie  causes  briefly  in  their  order. 

The  first  and  second  causes,  belonging  together,  are,  ihitt 
Ihe  petition  shows  an  unsettled  partoership  account,  bist 
4oes  not  show  the  aaoaount  of  capitd  stock  Aimisbed  by  eatSi 
partner ;  nor  the  amount  which  each  expended  in  carrying 
on  the  partnership;  nor  that  which  eadi  received  theiid- 
ftom ;  nor  the  interest  of  the  several  partners ;  nor  the  macn- 
Ber  of  conducting  the  business^  and  so  gives  no  basis  upcb 
which  the  court  can  Kiecree  an  account  and  settlement  of  the 
partftership  business.  The  potion  does  show  the  original 
naenount  of  capital  fMxyck  furnished  by  each,  <and  so  ikr  as 
that  affects  it,  their  respective  interests  also.  IC«0ither  added 
more  afterwards,  he  should  make  it  a{q>ear.  If  the  com- 
plainant claims  no  naore,  he  gets  no  more.  If  the  deceased 
partner  furnished  more,  his  representatives  are  to  show  it. 
It  is  not  to  be  assumed  that  he  did,  and  tiie  bill  is  not  de- 
fective for  not  stating  that  he  did.  To  hold  it  so,  would  be 
assuming  this,  wi&out  either  avenneBt  or  proof;  and  the 
same  reasoning  precisely,  applies  1x>  the  matter  oiAe  amount 
expended  by  eiach  in  the  affiiirs  c^  the  firm.  As  to  Ibe 
asnount  recrived  by  each  from  the  firm,  it  is  not «  necessaiy 
inferenoe  that  either  one  took  anything  out  But  furth^, 
dfis  point  is  covered  by  the  fact,  that  the  bill  explicilly 
alleges  that  the  two  partners,  Jacob  ^nd  Benjamin,  had  h 
foil  settlement  and  division  of  all  the  personal  property  of 
the  partnership,  which,  from  the  tenor  and  allegations  of  th6 
IhH,  must  be  understood  to  include  all  &e  claims  to  person- 
ally, except  certaixi  spedfic  ones.    It  is  not  perceived  what 
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Statement  of  the  mode  and  manner  of  conduoting  tbe  con^ 
eerns,  fEurther  tfaan  is  made,  woold  be  of  any  importaaee. 
The  interest  of  ihe  partdes  is  giv^n  definitely,  and  there  i»ii 
soffioient  basis  upon  whieh  to  proceed.  The  UbitA  «eaii0S^ 
being  general,  will  be  ndtioed  hereafter. 

Foirrth :  That  the  verbal  oontvact  in  relation  to^tfaie  paiift* 
tkm  of  the  lands,  or  'the  setting  off  to  plaintiff  the  eerfcaift 
lands  which  he  claims,  not  having  been  execmted  before  tto 
death  of  the  said  Jacob,  those  lands,  at  bis  death,  became 
part  of  the  assets  of  his  estate,  in  like  manneT  with  any 
others  owned  by  him  at  his  decease.  That  the  lands  ^wex^ 
pnrchased  in  the  name  of  the  i&tlier,  we  ave  not  disposed  ^to 
regard  as  a  bar  to  the  complainant's  claim.  It  was  pccmdetf 
that  if  the  partnership  ceased  befbre  the  expiration  of  its 
teim,  the  sons  were  to  receive  of  this  capital  stock  onfy  pf» 
vaia;  and  therefore,  to  control  this,  it  was  xeq^msite  thalt  the 
title  should  be  held  by  him  who  fdmished  it  in  tiie  first  in- 
stance, xmtil  subsequent  evests  should  show  how  much,  ^or 
what  prop6rtian,  the  sons  were  to  leoeive.  Thus,  if  ibey 
had  continued  together  ihe  five  years,  they  woold  hav«  s^ 
oeived  their  fall  proportion  of  one-foorth  '^Mh.  But  befoo* 
ihat  time,  John  has  sold  his  interest  and  left ;  iBenjamii 
continues  longer,  and  until  the  father  terannates  the  veli^ 
tion.  It  IB  not  tUl  this  evexft^  that  Beigamtn  ean  tell  wbai 
he  is  entitled  to.  This  would  seem  to  aflJbord  adeqrate  re*' 
son  for  the  title  remaining  in  the  father,  but  it  does  not  pin»> 
sent  any  substantial  obstaole  to  ti»e  8on\(  obtainmg  his  share. 
There  is  a  written  contract,  signed  by  the  tparties,  eontainiii^ 
all  the  essential  matteis  which  could,  in  the  natuve  ^  tbe 
case,  be  then  specified.  What  items  'Of  piropextty  shoolel 
oome  into  tiie  firm,  was  in  the  ftiturei  What  tracts  of  land 
would  be  bought  and  used  by,  or  appropriated  to,  the  pai^ 
nership,  was  to  be  determined  by  their  f otuve  action.  Tham 
must  be  ascertained  by  the  eridenoe.  The»e  iis  in  ibis,  ii» 
Eolation  of  the  rules  of  kw  in  ceUftion  4o  written  aigtn»> 
ments,  or  to  contracts  eoneeming  land.  The  ooxnasact  aa 
oomplete,  and  in  writing,  but  the  objects  to  whi(^  tt  apfAisa 
we  to  be  pointed  out    At  least,  we  ax«  dispssed  toso  regsord 
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the  question  at  present,  on  this  demurrer,  and  leave  it  to  be 
brought  up  again,  in  a  more  direct  form,  and  on  fuller  dis* 
cussion,  if  the  parties  see  cause.  This  applies  to  the  claim 
as  a  partner,  to  a  share  in  the  land;  but  it  may  be  that  it 
does  not  apply,  in  full  force,  to  the  claim  to  the  certain  par- 
cel or  parcels.  But  should  the  complainant  sustain  his  alle- 
gations in  respect  to  these,  equity  would  dictate  that  these 
should  enter  into  his  portion,  if  a  division  were  decreed. 

The  fifUi  cause  is  covered  by  the  preceding  remarks.  The 
sixth  cause  is,  that  if  petitioner  has  any  just  claim,  it  is  one 
which  can  be  prosecuted  in  the  county  court  (as  a  court  of 
probate)  only.  Sections  1862  and  1368  of  the  Code,  present 
no  objection  to  this  suit  The  bause  all  taken  together, 
could  not  be  conducted  in  the  county  court,  and  it  is  very 
doubtful  whether  any  part  of  it,  taken  separately,  could  be. 

The  seventh  and  eighth  causes,  with  the  sixth,  go  to  a 
misjoinder  of  parties,  and  subject  matter.  All  this  is  an- 
flwered  by  the  consideration  that  this  is  a  bill  in  equity  to 
settle  an  unsettled  portion  of  the  affairs  of  a  partnership,  re- 
lating to  both  personalty  and  realty,  in  which  both  the  per- 
sonal representatives  and  the  heirs  at  law  of  the  deceased 
member,  are  concerned,  and  which  cannot  well  be  separated, 
or  which  it  is  not  necessary,  at  least,  to  disjoin.  And  as  to 
the  probate  court,  again,  that  has  no  authority  in  a  bill  for 
a  specific  performance ;  neither  has  it  in  a  bill  in  equity,  to 
settle  the  affairs  of  a  partnership. 

The  ninth  cause  of  demurrer  alleges  that  the  parties  have 
agreed  upon  the  tribunal  or  forum  by  which  their  business 
was  to  be  settled,  and  that  the  petition  gives  no  reason  for 
appljring  to  this  court,  and  invoking  its  aid,  in  settling  the 
partnership.  This  seems  to  be  completely  answered  by  an 
averment  of  the  bill,  that  the  complainant  has  frequently 
endeavored  to  have  the  executors  and  heirs  settle  the  said 
claims,  and  has  applied  to  them  to  have  the  said  one-fourth 
portion  of  petitioner  set  off  to  him,  under  and  by  virtue  of 
said  agreement,  and  that  they  have  hitherto  fuled,  neglected^ 
and  refused  so  to  do.  The  agreement  provides  th&t,  ^'  should 
any  of  the  company  die,  his  surviving  friends,  or  a  justice 
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of  the  peace,  ehall  appoint  one  or  more  jndicions  dieinter- 
ested  person  or  persons,  to  act  in  his  stead  in  making  the 
^Ustribution  of  property,  in  conformity  with  the  terms  before 
stated."  The  third  cause,  that  the  petition  discloses  no  mat- 
•ter  upon  which  the  court  can  act,  or  over  which  it  has  orig- 
inal jurisdiction,  is  involved  in  the  fifth,  sixth,  seventh,  and 
eighth  causes,  and  is  answered  by  the  remarks  made  upon 
those.  The  case  being  looked  at  closely,  and  the  cause  of 
action  being  analyzed,  the  apparent  gronnds  of  demnirer 
disappear. 

The  demurrer  should  have  been  overruled,  and  the  cause 
is  remanded  for  the  respondents  to  answer. 


Cooper  v.  "Woodrow  &  Coffken. 

When  a  mistake  in  the  tranacript  from  the  docket  of  a  Justice  of  the  peace  Is 
onqaeBtionablj  established,  it  may  be  ccvreeted,  so  as  to  fuUj  try  the  cause 
in  the  District  Court,  upon  the  same  issues  which  were  tried  before  the  jus- 
tioe. 

A  return  of  a  justice,  amending  his  transcript,  is  a  part  of  the  record,  and  ma^ 
be  read  to  the  jurj,  to  show  the  matters  in  issue. 

Appealjrom  the  Polk  District  CourL 

This  cause  was  originally  tried  before  a  justice  of  the 
peace.  From  the  judgment  there  rendered,  defendants  ap« 
pealed.  The  transcript  shows  that  before  the  justice,  the 
defendants  plead  an  oflSset,  and  also  tender.  After  the  i^ 
peal,  and  while  the  cause  was  pending  in  the  District  Court^ 
the  justice  made  an  amended  return,  showing  that  the  plain- 
tiff, when  the  case  was  before  him,  verbally  denied  the  o£^t 
of  said  defendant,  except  as  to  certain  items.  Defendants 
moved  to  strike  *firom  the  files  this  amended  return,  which 
motion  was  overruled,  and  they  excepted.  On  the  trial,  it 
appears  that  plaintiff  read  to  the  jury  the  amended  return, 
to  which  defendants  objected,  which  objection  was  overruled, 
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«Dd  they  again,  excapted.    Judgment  fi»r  plainfafi^  and  de^ 
Sandanta  ai^)eaL 

Jlstoeit  S  SuUf  for  tWaj^Uants^. 

Xhapp  df  (hMtaeU,  fyt  the  appellee^. 

Wbjeoht,  d  J.— Appellantt  asagn  for  error,  the  ralings 
*«£  the  court  on  their  motion  to  strike.from  the  files,  and  ruls: 
fix>m  the  jury,  said  amended  transcript  t>r  return  of  the  jua»< 
tioe.  The  objeetions  vr^pe  not  well  taken*  The  pleadings 
before  asusticeof  the  peaoe,  may  be  written  or  oral.  If  oral, 
they  must  in  substance,  be  written  down  by  the  justice  in 
his  docket  Code,  §  2284  It  was  not  only  the  right,  but 
the  duty,  of  the  Justice,  to  amend  his  return,  and  if  there 
had  ever  been  a  mistake  by  him  in  his  docket  entries,  the 
court  might  have  correoted  the  mistake,  or  directed  him  to 
do  so.  Sections  2S88-9.  When  such  mistake  is  nnquea- 
tionably  establifihed,  the  law  oontemidates  that  it  may  be  coa> 
Meted,  80  as  to  fully  try  the  eaaeupon  die  Hame  issues' which 
^weie  tried  befbre  the  justice ;  and  after  Ae  return  was  thus 
made,  we  can  see  no  conceivable  objection  to.  permitting  it 
4obereadasapaper  in.thecausditothejury.  Itwasapart 
^  the  record,  and  like  any  other  paper,  might  be  read  as 
showing  the  mstteis  in  issue.  True, .  it.  was  -  properly  the 
province  of  •the  court  to  determine  the  state  of  the  issues^ 
but  counsel  might  nevertheless  refer  to  the  papers  in  argu- 
ment  If  it  was  offered  as  evidence,  as  is  claimed,  it  can  make' 
BO  substantial  difference.  It  was  in  evidence  any  how  (as 
&r  as  a  pleading  or  transcript  can  be  said  to  be  in  evidience), 
and  to  read  it  to  the  jury  could  not  give  it  any  additional: 
weight 

Judgment  affirmed. 
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Vkeie  the  oomt  below,  in-  gmnfjnff  or  roMog-ii  new  tM^  nistakeB  illegal 
propoation,  it  is  as  mtwh  the  sobjecl  of  reviaion  as  any  other,  decision. 

In  such  cases,  the  granting  or  reftuing  the  motion,  is  not  a  question  of  disore* 
tkm,  but  one  strictly  legal  in  its  character,  and  to  be  determined  upon  the 
Uw  appllosMe  to  tiie  case. 

idid  wbere^  after  two  verdisls  ]n,fim)r  of  Ute  filaintifl^  the  second  Terdietvaa 
set  aside,  and  a  new  trial  granted,  on  the  gronnd,  supported  by  affidavits^ 
that  one  of  the  Jurors,  at  a  previous  term  of  the  court,  in  ^  the  presence  of 
the  alBanta,  expressed  his  opmion  of  the  merits  of  the  cause,  and  said  tiiafe. 
lie  befieved  the  defendant  was  a  rssoal,  and  oaght  to  be  made  to  pa^  eveiy 
cent  of  the  money  sued  for  in  said  cause,  and  thait  if  he  wa^  a  juror  theroini, 
he  should  so  find ;  and  where  there  was  nothing  in  the  record  to  show  thai 
any  of  the  Jurors,  at  the  time  of  being  impanneled^  was  examined  under 
oath  or  oiherwise^  or  that  the  defendant  was  ignorant  of  the  pr^dice  of  the 
Juror  at  the  time  he  was  sworn;  SeH  That  the  showing  was  insufficient  to 
warrant  the  granting  of  a  new  trial. 


Aji^pedlfrom  the  PoUawatamie  District  Court 

This  action  was  brougbt  to  recorer  tbe  amount  of  certam 
noteS)  and  also  an  account  At  the  April  term,  1'856>  of  the 
District  Court  in  Pottawatamie  county,  there  was  a  trial  by 
jury,  and  verdict  for  plaintiff.  A  motion  was  then  made  fiMr* 
a  new  trial,  because  the  yerdict  was  contrary  to  eyideneOi 
and  the  law  as  given  by  the  court,  as.  wdil  as  for  other  rea^ 
sons.  This  motion  was  overruled.  A  further  motion  for  a- 
new  trial  was  then  made,  based  upon  an  allegation  of  newly 
discovered  evidence,  which  was  sustained.  At  the  next  Oo<» 
tober  term,  a  second  trial  was  had,  and  verdict  for  plaintiff 
for  about  the  same  amoimt  as  the  previous  verdict^  adding 
perhaps  the  accruing  interest.  A  motion  was  agadn  made 
for  a  new  trial :  First,  because  it  was  contrary  to  the  evi* 
dence.  Second,  for  the  reason  that  it  was  i^ainat  the  in*- 
structions  of  tiie  court  Third,  because  it  was  not  the  ver» 
diet  of  the  entire  jury,  but  was  found  by  an  agreement  that 
a  majority  should  rale.  And  fourth,  for  the  reason  that  one 
of  the  jurors,  before  the  trial,  gave  an  unqualified  opinion 
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that  defendant  ought  to  pay  the  full  amount  in  controversy. 
This  motion  was  overruled  as  to  all  the  causes,  except  the 
fourth ;  and  on  that  ground  a  new  trial  was  granted.  To 
sustain  the  allegatioii  in  said  fourth  ground  set  forth,  de- 
fendant showed  by  the  affidavits  of  three  disinterested  per- 
sons, that  one  of  the  jurors  (Allen)  at  the  previous  April 
term  of  the  court,  had,  in  their  presence,  '' expressed  his 
opinion  of  the  merits  of  the  cause,"  and  had  said  "  that  he 
believed  defendant  was  |k  rascal,  and  ought  to  be  made  to 
pay  every  cent  of  the  money  sued  for  in  said  cause,  and  that 
if  he  was  a  juror  therein,  he  should  so  find."  Upon  this 
showing  alone,  the  court  granted  a  new  trial,  and  from  this 
order  plaintiff  now  appeals. 

Street  <t  SUme^  for  the  appellant 

Clarke  <t  Henley ^  for  the  appellee. 

The  appellee  first  maintains  that  the  decision  of  the 
court  below,  sustaining  a  motion  for  a  new  trial,  is  not 
subject  to  revision  in  this  court  Ordinarily,  it  is  true, 
this  court  will  hesitate  in  disturbing  these  decisions,  where 
the  question  is  one  depending  upon  discretion.  Even  in 
such  cases,  however,  this  court  has  frequently  entertained 
appeals,  and  affirmed  or  reversed,  as  that  discretion  was 
properly  or  improperly  exercised.  See  Lloyd  v.  McClure^ 
2  G.  Greene,  139 ;  Millard  v.  Suiger,  lb.  144,  where  the  de- 
cision of  the  court  below  refusing  a  new  thai,  was  affirmed; 
also  Jones  v.  Fennimore^  1  G.  Greene,  134;  Shaw  v.  Sweeney^ 
2  lb.  587,  where  this  court  reversed  the  judgments  below, 
because  new  trials  had  been  refused.  And  further.  Beeves 
V.  Roya\  2  lb.  451,  where  an  order  granting  a  new  trial 
was  affirmed ;  and  Jordan  v.  jRecrf,  1  Iowa,  135,  which  was 
reversed,  because  a  second  new  thai  was  not  granted  to  the 
same  party.  Where  the  court  below,  in  granting  or  refus- 
ing a  new  trial,  mistakes  a  legal  proposition,  it  is  as  much 
the  subject  of  revision  as  any  other  decision.  In  such  cases, 
it  is  not  a  question  of  discretion,  but  one  strictly  legal  in  its 
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character,  and  to  be  determined  npon  the  law  applicable  to  ' 
the  case*    Shaw  y.  Sweenet/j  2  G.  Greene,  587 ;  Jones  v« 
Oooprider^  1  Black£  47. 

In  this  case  the  new  trial  was  granted,  not  because  the 
verdict  was  against  the  evidence,  or  of  misdirection  as  to  the 
law,  or  on  account  of  newly  discovered  evidence,  but  be- 
cause, from  the  showing  made  as  to  one  of  the  jurors,  there 
had  not  been  a  fisiir  and  impartial  trial ;  and  the  question  for 
us  to  determine  is,  whether  that  showing  is  sufficient.  And 
we  have  no  hesitation  in  holding  it  insufficient,  and  (emand* 
ing  the  case,  with  directions  to  enter  judgment  on  the  sec- 
ond verdict  Two  verdicts  have  been  rendered  in  this 
case  in  &vor  of  plaintiff)  and  in  both  instances  they  have 
been  sustain^,  as  in  accordance  with  the  law  and  testimony. 
We  say  they  have  been  sustained,  so  £ur  as  these  grounds 
are  concerned,  for  in  both  motions  these  objections  were  dis- 
tinctly overruled.  A  new  trial  was  first  granted  on  account 
of  newly  discovered  evidence.  A  second  trial  was  had,  with 
the  same  result  Under  such  circumstances,  it  was  but  fiur 
to  conclude  that  the  verdict  was  right,  and  improper  con- 
duct on  the  part  of  jurors  should  have  been  clearly  shown, 
to  justify  a  new  trial.  For  this  reason  alone,  the  court  be- 
low might  reasonably  have  refused  the  motion.  Having 
granted  it,  however,  we  should  not  on  this  ground  alone, 
disturb  such  order.  We  refer  to  it,  for  the  purpose  of  show- 
ing the  probable  correctness  of  the  verdict,  notwithstauding 
the  prejudice  of  the  juror  named,  though  ever  so  strong. 
But  independently  of  this,  th^re  was  no  cause  for  granting 
a  third  trial  There  is  nothing  to  show  that  this  juror,  or 
any  of  them,  was  examined,  either  under  oath  or  otherwise, 
at  the  time  of  their  being  impanneled.  For  aught  that  ap- 
pears, the  prejudice  of  this  juror  was  as  well  known  to  de- 
fendant, before  as  after  he  was  sworn.  The  juror  was  com- 
petent, unless  objection  was  made.  The  defendant  might  . 
bavCvhis  case  tried  by  twelve  of  his  most  bitter  enemies,  and 
if  he  should  do  so,  without  objection,  he  could  not  claim  a 
new  triai,  because  jurors  were  prejudiced ;  and  particularly 
so,  unless  he  negatives  previous  knowledge  of  such  preju- 
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dice.  If  he  would  save  the  olgectioii,  be  xBuist  ezamiae  the 
juioiB  touehkig  their  qualificationfl,  before  tfaej  are  eworti, 
and  some  of  the  cases  go  so  i&r  as  to  require  that  he  shall 
examine  them  under  oath.  On  this  sul:^t^  see  Juries  y. 
Bandall^  14  Mass.  205 ;  Poore  v.  (hwymonweaUkf  2  Virg. 
Cas.  474;  Brown  y.  ScmCf  lb.  616;'  Simpsoh  y.  Pitman^  18 
Ohio,  865;  Vennum  y.  Harvoood^  1  Gilm.  669;  Qloverr^ 
,  Woolsey,  9  Geo.  85 ;  Lisle  y.  The  State^  6  Miss.  426 ;  Se^r. 
The  State,  IS  S.  &  M..286;  Childress  y.  Ford,  10  lb.  25; 
Troxdate  y.  Tint  State,  0  Humph.  411 ;  PeUon  y.  Jotm,  Bsh 
con  <t  tb.,  Morris^  491 ;  Setters  y.  The  Pecple^  S  Scam^  412 ; 
2  Wat.  k  Graham  on  New  Trials,  474,  and  cases  there  cited. 

Judgment  rei^^sed. 


YsACH  «.  ScsAtr(»  el  oL 

Ib^  pMoaediBg  to  ftptolon  •  nortgage,  an  penokit  ^yiog 
aquMgr  of  redemption,  ehoold  be  nuMle  pftities  to  the  bW,  and  if  aiif  iaoHOi- 
brancera,  whether  prior  or  subaequent,  are  not  made  partleBy  the  deccQe  of 
foredoBore  does  not  bind  them. 

te  the  16th  ofMaroh,  186t,  a  O.,  who  afterwardB hitennanied  with  X,  con- 
veyed to  &  Im  aoraa^  inobidlag  a  mill  alley  o«t  of  a  oertafii  qiMrtar  aeotat 
of  land*  At  the  time  of  the  oonveyanoa  to  &,  K  held  a  taorigage  oh^Im 
whole  quarter  section,  executed  bj  0.  G.,  to  secure  the  payment  of  $81 8.85, 
dated  May  28, 1861,  which  was  filed^  for  record,  July  6,  1851.  M.  at  the 
time  of  the  purehaae  by  S.,  agreed  to  release  the  ten  acres  held  by  S.  from 
•a  lien  of  the  mortgage,  and  on  the  22d  of  May,  1864,  did  exeoale  to  &  a 
release,  which  was  dated  back  so  aa  to  conform  to  the  date  of  the  agae^ 
ment  to  release.  At  the  April  term^  1863,  of  the  District  Court  of  Jackson 
oounty,  M.  obtained  a  decree  of  foreclosure  under  the  mortgage  executed  bj 
C.  G.  against  her  and  her  husband,  upon  the  whole  quarter  section.  S. 
took  poaMSsion  under  the  deed  from  C.  G.,  and  made  yalidrie  impiw^' 
menta  on  the  ten  aorea.  He  waa  not  made  a  parly  toy  and  did  not  kaowol 
the  proceedings  to  foredoae.  The  judgment  of  foredoaure  was  anigned  l^ 
IC  to  B.,  who  issued  execution  thereon,  under  whidi  the  sheriff  sold  the 
Wtele  qoarler  aectkxi  to  B.  The  sale  was  made  June  30,  1883,  and  a  deed 
for  the  premisBSimade  by  the  sheriff  to  B.  Ju^  1,  1S64.  B.  was  preaent^ 
knew  of  the  pnrohase,  and  drew  up  the  deed  fiwn  0.  G.  to  &  Ca  the  Mtk 
of  September,  1863,  B.  mortgaged  the  ten  acre  tract  to  V.  to  secace  the.p^* 
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of  $1,200.  B.  draw  op  and  admowiedged  the  mar^age  ftom  S.  to  Y. 
aa  Juatioe  of  the  peoao  aaid  nothiDg  at  tha  Hmesjivaj  daim  he  had  on  tha 
premiaea— «iid  did  not  forbid  the  OQnvejanoo.  B.,  about  the  time  8.  ob* 
tainad  the  releaaa  from  M.,  gave  S.  a  writing  of  the  nature  of  a  quit-claim 
deed,  to  the  ten  acre  tract,  but  it  waa  not  acknowledged  or  recorded,  and  ia 
ioat  B.  kept  the&ct  that  h^  had  bought  the  land  flecret,  and  had  atated 
that  he  did  not  wish  T.  to  know  it  until  the  time  of  redemption  had  paaaed, 
and  that  he  would  not  hare  intrusted  the  secret  to  his  &ther  or  mother. 
On  a  bill  filed  hy  V.  to  foredoae  the  mortgage  executed  bj  S.,  to  which  8. 
and  B.  were  made  parties; 

BsH  1.  That  &  not  haying  been  ntade  a  party  to  the  prooeedings  to  foreoiloae 
the  mortgage  executed  hy  G.  G.  to  3£,  was  not  bound  bj  the  decree,  and 
had  the  right  to  redeem  the  ten  acre  tract  in  the  hands  of  B.  from  the  lien 
of  the  mongage  to  M. 

X  Ibat  v.,  as  to  all  the  rights  of  S.  in  the  premises^  was  his  representattre, 
aad  mi^t  redeem  in  the  same  aianner. 

9.  That  whaterer  equity  S.  would  be  permitted  to  set  op  against  B.,  was  equaQj 
good  in  the  hands  of  Y. 

4.  Thact  Y.  was  entitled  to  a  decree  of  foredosure  against  all  the  interest  of  S. 
in  the  mortgaged  premises, 

fie  That  the  purchase  hy  B.  under  the  H-  mertgige^  did  not  eitiHgulsh  aU  the 
right  of  S.  in  the  premises. 

Appwljrom  Ih^  JckckwH  Dtstrid  (hurt. 

This  is  a  petttioii  for  the  foreolocmre  of  a  mortgage  upon 
ten  aoies  of  groond^  indading  a  mill  site^  giYen  by  Schanp 
to  Yeach,  on  the  26tli  September,  186S,  to  aeoisre  the  pay- 
m^it  of  $1)200.  The  pxemises  were  oonTeyed  to  Schaup  on 
the  16th  Marchy  1862,  by  Oathaiine  Gilmer^  who  afterwarda 
interBiarried  with  Patriek  KiUaan*  At  the  time  of  the  eon- 
yeyance  to  Schaxip,  Oeo.  Milner  held  a  mortgage  on  the 
qnarfeer  0ectio&|  of  which  ihe  ten  aeie  tract  was  a  part,  from 
Catharine  Qilmer,  to  secure  the  payment  of  $218.85 ;  this 
mortgage  was  dated  May  28th,  1861,  and  was  filed  for  xeo* 
Old  July  6th,  1851.  Milner,  at  the  time  of  the  purchase  by 
Sethanp,  agreed  to  rolesse  the  ten  acres  held  by  Schaup  from 
all  lien  of  the  mortgage,  and  on  the  22d  May,  1854,  did  ex- 
ecate  to  Schaup  a  release,  which  was  dated  back  so  as  to 
oofifbrm  to  the  date  of  the  agreement  to  release.  May  16th, 
1852.  At  the  April  term,  1868,  of  the  District  Court  of 
Jackson  county,  Milner  obtained  a  decree  of  foreclosure 
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against  the  said  Catharine  and  her  husband,  upon  the  mort- 
gage on  said  quarter  section.  Schaup,  who  held  a  convey- 
ance of  the  ten  acres,  was  not  made  a  party,  and  did  not 
know  of  the  proceedings  in  foreclosure.  The  judgment  was 
afterwards  assign^  by  Milner  to  Bii^,  one  of  defendants, 
who  issued  execution  thereon,  under  which  the  sheriff  sold 
and  conveyed  the  whole  quarter  section,  and  Birge  became 
the  purchaser.  The  sale  was  June  SOih,  1858,  and  the  deed 
was  not  made  until  July  1st,  1854. 

This  petition  for  foreclosure  was  filed  by  Veach,  March 
12th,  1855,  making  Schaup  and  Birge  parties.  It  charges 
that  Birge  sets  up  a  claim  to  the  ten  acres,  having  bought 
the  same  at  the  sheriff's  sale  on  the  decree  of  foreclosure  of 
Milner  against  Killaan  and  wife ;.  that  the  ten  acres  were 
bought  by  Schaup  of  Catharine  Gilmer,,  and  paid  for,  know- 
ing that  Milner  held  a  mortgage  on  the  quarter  section,  of 
which  it  is  part;  that  Milner,  at  the  time  of  the  purchase 
agreed  to  release  the  mortgage  lien  as  to  the  ten  acres,  and 
did  so  release  it.  May  22cl,  1854 ;  that  Schaup  had  posses- 
sion of  the  ten  acres  ever  since  his  purchase,  and  had  made 
extensive  improvements  thereon,  and  among  others,  had 
erected  an  extensive  flouring-mill,  the  whole  property  and 
improvements  being  worth  several  thousand  dollars.  It 
further  charges  that  Birge  was  present,  and  knew  of  the 
purchase,  and  drew  up  the  deed  from  Catharine  Gilmer  to 
Schaup ;  and  that  he  was  present  and  drew  up  the  mortgage 
fix>m  Schaup  to  complainant,  and  took  the  acknowledgment 
of  the  same  as  justice  of  the  peace;  that  Birge  said  nothing 
at  the  time  of  any  claim  he  had  to  the  land,  and  did  not  for- 
bid the  conveyance  from  Schaup  to  Yeach.  The  petition 
prays  judgment  for  the  amount  due  comjdainant  on  the 
mortgage  against  Schaup,  and  for  the  further  sum  of  $260, 
paid  by  him,  to  purchase  in  an  outstanding  title  to  the  prem- 
ises, in  the  hands  of  D.  F.  Spurr ;  that  the  title  of  Birge  to 
the  ten  acres  may  be  declared  null  and  void,  as  to  complain- 
ant ;  and  that  a  mistake  in  the  deed  to  Schaup  £rom  Catha- 
rine Gilmer  may  be  corrected,  which  it  is  admitted  was 
known  to  Birge  and  Schaup  at  the  time  it  was  made. 
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The  answer  of  Schaup  admits  the  material  allegations  of 
the  bill  set  forth  above.  It  states  that  Birge^  at  the  time  of 
makiiig  the  mortgage  to  Yeaeh,  did  aot  make  any  represen- 
latioD  as  to  title  of  Sehaap  in  the  ten  acres ;  and  denies  all 
firaiid  and  combination  with  Birge  against  complainant 
The  answer  of  Birge  admits  the  title  of  Catharine  Gilmer  in 
the  land,  at  the  time  of  the  sale  to  Schaup ;  but  sets  np  the 
prior  mortgage  to  Milner,  which  was  foreclosed  by  judg* 
ment,  April,  1868 ;  that  defendant  purchased  the  judgment 
of  Milner,  and  issued  execution  under  which  the  sheriff  sold 
the  quarter  section,  of  which  the  ten  acres  is  part,  June  80th, 
1858,  and  made  a  deed  to  defendant  July  1st,  1854 :  admits 
the  sale  by  Catharine  Qilmer  to  Schaup,  and  that  Schaup 
took  possession,  which  he  has  held  ever  since ;  admits  the 
making  of  the  release  by  Milner  to  Schaup,  for  the  ten  acres, 
made  May  22d,  1854,  as  chai^ged  in  the  petition ;  but  denies 
that  Milner  could  at  the  time  release  the  ten  acres  from  the 
sale  under  the  judgment;  admits  the  mortgage  from  Schaup 
to  complainant,  and  that  he  drew  up  and  took  the  acknowl- 
edgement t>f  the  same ;  and  that  he  made  no  mention  at  the 
iim6|  of  his  having  any  claim  to  the  land  mortgaged.  The 
answer  further  asserts  the  superior  title  of  defendant  to  the 
land,  and  denies  all  fraud  or  combination  with  Schaup,  to 
defraud  complainant 

The  defendant  Schaup  was  examined  as  a  witness,  and 
swears  in  his  deposition,  that  on  the  day  the  conveyance 
was  made  to  him  by  Catharine  Gilmer,  George  Milner  prom- 
ised him  to  give  him  a  release  of  his  mortgage  as  to  the  ten 
acres,  which  he  afterwards  gave  him  on  the  day  it  purports 
to  have  been  acknowledged ;  that  when  the  mortga^ge  was 
made  to  Yeach,  Birge  made  no  claim  to  the  ten  acres,  and 
in  preparing  the  deed  took  the  description  from  the  deed 
from  Catharine  Gilmer  to  Schaup ;  that  Birge  said  nothing 
to  Schaup  of  having  any  claim  upon  the  ten  acres,  until 
July,  1858,  when  he  was  going  to  borrow  money  to  pay  the 
mortgage  to  Yeach ;  Birge  then  showed  him  the  sheriff's 
deed,  which  he  had  obtained,  and  told  him  he  could  not 
bonow  money  on  the  null  property ;  that  the  land  belonged 
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to  him ;  that  he  and  Biige  vent  to  Galena,  and  together  bor- 
rowed $2,500 ;  and  executed  a  mortgage,  July  10th,  1854^ 
to  Kavman,  on  the  mill  property,  to  secme  the  pajrment  of 
the  same.  Schaup  Airther  testifies,  that  Bii^  at  one  tima^ 
gave  him  some  kind  of  writiDg,  in  the  shape  of  a  quit-daim 
deed  to  the  ten  acres  and  mill  property.  This  was  abotiC 
tiie  time  he  obtained  the  release  fit>m  Milner.  He  went  id 
Bilge  two  or  three  times  to  get  it,  who  partly  refused  to  give 
it ;  said  it  was  not  necessary,  and  wonid  do  no  good.  He 
finally  signed  it,  but  it  was  not  acknowledged  or  recorded^ 
and  is  now  lost  It  appeared  further  in  eridence,  that  Birge 
had  kept  the  fSust  secret,  of  his  having  bought  the  land^  and 
that  he  said  he  did  not  wish  Yeach  to  know  it  until  the  time 
of  redemption  had  passed ;  and  that  he  told  one  witness,  he 
would  not  have  intrusted  the  secret  to  his  fiiither  or  mother* 
The  court  below  dismissed  the  bill  as  to  Bii^,  and  tea* 
dared  a  decree  for  petitioner  for  $1,741.64,  without  any 
judgment  of  foredoaure  against  the  land*  CSomplainant 
appeals. 

Smithj  McKirday  Jk  Jbor,  for  the  appellant 

W.  E.  Leffmgwtll^&x  the  appellee. 

Stockton,  J. — ^The  first  question  raised  in  the  argument 
by  complainant,  is^  as  to  the  validity  of  the  proceeding  in  foo^ 
doBure  by  Milner  against  Catharine  Oilmen  It  is  claimed 
that  Schaup,  as  the  subsequent  grantee  of  the  ten  acres,  and 
asfiigneeof  the  equity  of  redemption,  should  have  been  made  a 
party  to  the  suit^  and  that  not  having  been  made  a  party,  he 
is  not  bound  by  the  decree.  Whether  ot  not  it  was  neces^ 
sary  to  make  a  subsequent  incumbrancer  a  party  to  the  pro^ 
oeedings  in  foreclosure,  has  not  been  det^mined  by  the  Oode, 
nor  so  fiir  as  we  are  informed,  had  the  question  been  adjudi<» 
cated  by  this  court  Under  the  act  of  1848,  section  4,  in  foree 
when  this  mortgage  was  given,  the  mortgagee  in  proceediiiga 
to  foreclose,  must  make  the  mortgagor,  and  all  persons  ao^ 
tually  occupying  the  mortgi^  estate,  parties*    it  is  datmed 
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by  the  eomplaiiiant^  that  by  virtue  of  this  provision,  and 
the  dootnue  that  Ae  law  in  force  at  the  time  of  the  execu- 
tion of  the  moftgage^  enters  into  and  beoomes  a  part  of  the 
oontraet^  Schaap  should  have  been  made  a  party  to  the 
fereokMiUTe  suit  W^ile  we  cannot  recognize  the  principle 
to  the  ftiU  extejBt  claimed  by  the  complainant,  we  have  no 
hesitatfon  in  holding,  aoeorchng  to  the  well  settled  tules  of 
chatKsery  prooeedings,  that  all  persons  having  an  interest  m 
the  equity  of  vedemptioD,  should  be  made  parties  to  a  bill  of 
Ibredctfctre ;  and  if  any  incumbrancers,  whether  prior  or  sub- 
■eq^ent,  are  not  made  parties,  the  decree  of  foreclosure  does 
not  bind  them.  Story's  Eq.  Pleadings,  §  198 ;  Adams*  Eq. 
815,  note. 

In  New  York,  it  has  been  held  that^  where  the  vendee  of 
the  HUNtgagor  was  not  made  a  party,  and  there  had  been  a 
fixreelosure  and  sale^  the  proceedings  were  void  as  to  such 
vendee,  and  he  might  maintain  ejectment  against  a  pur- 
ooaaer  under  the  i^hancery  proceedings.  He  decision  waa 
baaed  on  the  ground,  that  the  mortgagor  having  parted  with 
hk  interest  before  the  biD  filed,  and  his  vendee  not  having 
been  made  a  parly,  the  purchaser  at  the  sale  under  the  fore- 
oloBure,  acquired  no  interest  in  the  pr^nises,  except  as 
against  the  mortgagor.     WcUson  v.  Spence,  20  Wend.  260. 

In  Ohio,  it  has  been  held,  that  the  proceedings  are  not 
void,  but  that  the  vendee  of  the  mortgagor,  not  made  a  party 
to  the  prooeedings  in  foreelosure,  may  have  a  bill  to  redeem'. 
Friwche  v.  Kramer,  16  Ohio,  126.  To  the  same  effect  is  the 
doctrine  in  Illinois,  in  the  case  of  Bradley  v.  Snyder,  16  Dh 
268 ;  see  ako  Raines  v.  JbooA,  8  John.  Ch.  469 ;  Ensworih 
▼.  Lcmibert^  4  lb.  605 ;  2  Hilliard  on  Mort  79,  88. 

Applying  the  doetrine  established  by  the  above  authori- 
ties,  to  the  present  case,  we  find  that  at  the  time  the  proceed- 
ings in  foreelosure  commenced,  Catharine  Gilmer  had  con- 
veyed all  her  interest  in  the  mill  premises  to  Schaup ;  and 
i)ie  latter,  not  having  been  made  a  party  to  the  suit,  is  not 
bound  by  it,  ai|d  has,  to  say  the  least,  the  right  to  redeem 
the  ten  aorea  in  the  hands  of  Birge,  from  the  lien  of  the 
mevtgage  to  Milnen.    Veaoh,  as  to  all  the  rights  of  Schaup 
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in  the  premises,  is  his  representative,  and  may  ledecm  in  the 
same  manner  that  Schaup  might  AY hatever  equity  Schaup 
wonld  be  permitted  to  set  up  against  Bilge,  is  equally  good 
in  the  hands  of  Yeach.  Schaup,  however,  is  not  seeking  any 
relief  against  the  title  obtained  by  Birge,  and  to  all  appear* 
ance  seems  to  be  resisting  the  claims  set  up  by  Yeach,  to 
have  the  mill  property  subject  to  the  payment  of  his  mort- 
gage. What  then  are  the  rights  of  complainant  under  such 
cireumstances?  There  is  no  question  made  by  defendants, 
as  to  the  right  of  Yeach  to  have  his  money  from  Schaup ; 
and  we  are  of  opinion,  that  he  is  entitled  to  a  decree  of  fore- 
closure against  all  the  interest  of  Schaup  in  the  mortgaged 
premises,  but  what -that  interest  is,  may  involve  another  in* 
quiry.  But  we  are  of  opinion,  that  the  District  Court  erred 
in  dismissing  his  petition,  with  only  a  personal  judgment 
against  Schaup,  thereby  dedaring  that  he  had  no  interest  in 
the  land  upon  whieh  the  mortgage  conveyed  any  lien,  and 
that  the  same  was  taken  away  by  the  paramount  lien  oi 
Birge,  under  the  first  mortgage  and  the  sheriff's  sale  under  it 
Now,  we  are  not  of  opinion,  that  the  purchase  by  Bilge,  un- 
der the  Milner  mortgage,  extinguished  all  the  right  of 
Schaup  in  the  premises.  Had  he  been  made  a  party  to  the 
suit  of  foreclosure,  and  had  he  made  no  objection  to  the  de^ 
cree,  or  taken  no  steps  to  redeem  the  mill  property  from  the 
lien  of  the  mortgage,  his  interest  might  have  been  extin- 
guished by  the  decree  and  sheriff's  sale  to  Birge.  But 
Schaup  had  purchased  the  ten  acres  of  Catharine  Oilmer  in 
good  &ith;  and  for  a  valuable  consideration ;  and  although 
he  had  notice  of  the  preexisting  mortgage  to  Milner,  yet  he 
took  possession,  and  made  his  improvements  under  the  sup- 
position— indeed  with  the  express  agreement  of  Milner — 
that  the  lien  of  the  mortgage  as  to  the  ten  acres,  was  released. 
These  &ct8  would  be  sujQ&cient  to  give  Schaup,  at  leasts  a 
claim  for  his  improvement.  He  had  purchased  the  ten 
acres  of  Catharine  Gilmer,  for  one  hundred  and  fifty  dollars^ 
and  made  extensive  and  valuable  improvements,  until  the 
property  has  become  worth  five  or  six  thousand  dollars. 
Certainly  these  improvements  do  not  pass  to  Birgei  under 
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his  sheriff's  deed.  All  that  Birge  is  entitled  to  claim  und^ 
it,  is  the  value  of  the  land,  in  its  unimproved  condition,  and 
as  it  was  when  conveyed  to  Schaup.  That  was  all  that  Mil- 
ner  acquired  any  right  to,  under  the  mortgage  from  Catha- 
rine Gilmer,  to  secure  the  payment  of  the  two  hundred  and 
eighteen  dollars,  and  that  was  all  upon  which  the  mortgage 
can  be  claimed  to  operate  as  a  lien.  Milner  had,  when 
Schaup  purchased  of  Catharine  Gilmer,  agreed  to  release  his 
mortgage  lien  as  to  the  ten  acres.  He  then  knew  of  the  pur- 
chase  by  Schaup,  of  his  possession  and  improvements.  Birge, 
who  is  his  assignee,  knew  at  the  time  he  purchased  the  mort- 
gage and  decree  of  foreclosure  from  Milner,  that  Schaup 
had  already  purchased  and  paid  Catharine  Gilmer  for  the 
ten  acres.  Schaup's  possession  was  notice  to  all  the  world 
of  the  interest  he  had  in  the  land,  whatever  it  was.  In  ad* 
dition  to  this,  Birge,  after  he  had  purchased  the  whole  tract 
at  the  sheriff's  sale,  and  while  he  had  the  sheriff's  certificate 
of  purchase  in  his  pocket,  when  Yeach  and  Schaup  came  to 
him  to  get  him  to  draw  up  the  mortgage  for  $1,200,  and  to 
take  the  acknowledgment  of  it,  as  justice  of  the  peace,  is 
silent  as  to  any  claim  he  has  to  the  property  intended  to  be 
mortgaged,  and  suffers  Yeach  to  lend  his  money  on  a  title 
and  security  which  he  knew  to  be  unsafe.  Now,  if  it  was 
not  the  duty  of  Birge,  when  called  on  to  write  the  deed,  to 
make  known  to  the  parties  the  exact  state  of  the  title  to  the 
ten  acres,  and  the  interest  which  he  held  in  it  himself^  it 
would,  at  least,  be  exceedingly  inequitable  to  allow  him  to 
derive  a  positive  benefit  from  his  silence,  and  to  take  the 
land  with  all  the  improvements  on  it,  which  had  been  paid 
for  and  put  there  with  Yeach's  money,  obtained  by  Schaup 
on  the  mortgage  drawn  up  by  him8el£  It  will  be  proper, 
therefore,  for  the  District  Court  to  render  a  decree  in  Skvor 
of  complainant,  allowing  him  to  redeem  the  ten  acres,  com- 
prising the  mill  property,  conveyed  to  Schaup  by  Catharine 
Oilmer,  from  the  operation  and  effect  of  the  sale  made  by 
the  sheriff  to  Birge,  under  the  decree  of  foreclosure,  on  his 
paying  into  court,  for  the  use  of  Birge,  a  sum  of  money 
which  shall  have  the  same  proportion  to  the  whole  amount 
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due  on  the  decree  assigned  to  Birge,  us  the  ten  acres^  with- 
out the  improyementa  placed  thereon  bj  Schanp,  since  his 
pimshase,  bean  to  the  one  hundred  and  thirty-one  acres,  in- 
dttded  in  the  mortgage.  This  is  making  the  ten  acres  sold 
to  Schaup,  bear  its  fiur  proportion  of  the  whole  amount  of 
the  mortgage  debt  On  the  payment  of  the  money  into  court 
by  Veach,  the  court  will  by  its  order  and  decree,  direct  that 
the  title  of  Birge  in  the  said  ten  acres  be  released  and  extin* 
guiahed,  and  render  a  judgment  of  fbreclosnre  in  &yor  of 
Yeach  against  Schaup,  as  to  the  mortgaged  premises,  and  for 
such  amount  as  may  be  found  due  on  the  mortgage,  includ- 
ing such  sum  as  he  may  be  required  to  pay  into  court  for 
Bilge ;  and  the  eourt  will  fUrther  direct  a  sale  of  the  mort- 
gaged premises  to  satisfy  the  amount  decreed  in  &vor  of 
Veaeh,  with  costs. 

No  opposition  has  been  made  to  the  relief  sought  in  the 
petition,  as  to  the  mistake  in  the  deed  from  Catharine  Gil- 
mer to  Sohaup,  and  as  the  same  is  eonfbssed,  the  court  will 
decree  the  correction  of  the  same.  It  is  also  claimed,  that 
complainant  is  entitled  to  recover  against  Schaup,  the  amount 
alleged  to  have  been  paid  by  complainant  to  D.  P.  Spurr,  for 
the  conveyance  by  Spurr  of  his  title  to  the  mill  property,  de- 
rived from  Catharine  Gilmer  and  her  husband.  We  do  not 
see  the  justice  on  which  this  claim  is  founded.  The  deed 
from  Catharine  and  I^atrick  Killaan  was  dated  September 
6th,  1864.  At  this  date,  to  say  nothing  of  the  previous  deed 
the  parties  had  made  to  Birge  of  the  same  premises,  all  the 
title  and  interest  of  Catharine  and  Patrick  Killaan,  therein, 
had  passed  to  Birge,  under  the  sheriff  V  deed  of  July  Ist^ 
1864,  whieh  had  been  duly  recorded.  And  although  we 
have  felt  it  our  duty  to  hold,  that  Schaup  was  not  bound  by 
the  proceeding  in  the  suit  wherein  the  decree  of  foreclosure 
was  rendered,  because  he  was  not  made  a  party ;  yet  the 
proceedings  were  valid  as  to  Catharine  Killaan,  and  the 
sheriff  *8  deed  passed  all  her  interest  in  |he  mill  property  to 
Birge.  This  deed  was  recorded  long  before  the  deed  to 
Spurr  was  obtained.    Of  all  this,  Spurr  was  bound  to  take 
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notice ;  and  oonAequenUy  he  took  no  title  by  the  convey^* 
ance  to  him  from  Catharine  and  Patrick  KiUaan. 

The  decree  of  the  District  Court  is  reversed,  and  the  canse 
rananded  for  fiirther  proceedingB  in  aeoordance  with  this 
opinion. 


Hats  k  BIiAkchabd  v.  Oorbt. 


The  bcodezecatedby  thoidaialiffmaprooeediDglO'att^^ 

refbired  to  in  the  writ 
When  a  case  comes  from  a  jnstioe  of  the  peace  into  the  District  Comt,  by  writ 

t)f  error,  the  sole  question  to  be  determined  is^  whether  the  justice  erred  hi 

the  partlflolar  dediioa  made  and  complained  of  In  the  afBdatit  fer  the  writ 
Hie  District  Ckmrt  cannot  in  such  a  proceedings  bMr  and  deoide  on  queetloni 

which  were  not  beibre  the  jnstioe^  and  which  arQ  not  xetovd  to  in  tbf  affida* 

Tit  fiff  the  writ 

Appeal  from  the  Van  Buren  District  Court 

Tms  action  was  commenced  before  a  jnstioe  of  the  peace. 
An  attachment  was  issaed,  and  on  the  return  day,  the  parties 
appeared,  and  defendant  moved  to  dissolve  the  attachment^ 
tat  the  reason  that  the  writ  did  not  recite  that  a  bond  had 
been  filed,  as  required  by  the  Code.  This  motion  was  ovep- 
Tilled,  and  defendant  brought  the  cause  into  the  District 
Coon^  bj^  writ  of  error.  The  affidavit  which  was  filed  as  the 
foundation  of  the  writ  in  the  District  Court,  recites  alone  fof 
cnor  the  decision  on  said  motion.  The  judgment  of  the  jus- 
tioe  was  t^versed,  and  the  writ  of  attachment  quashed. 
Flainti£b  appeal. 

CL  CL  Nour$ej  for  the  appellants. 

JSmpp  is  OMwdl^  for  tiie  appellee, 

VtTBiafiT,  C.  J.^-Wethtnk  the  court  below  erred  in  quash«- 
ing  this  attachment    Our  statute  nowhere  reqtdtes  that  the 
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bond  shall  be  referred  to  in  the  writ,  not  can  we  see  anj 
good  reason,  upon  principle,  why  it  need  state  that  sach. 
bond  has  been  given.    The  bond  is  for  the  protection  of  the 
defendant,  it  is  true,  but  his  rights  are  quite  as  well  secured 
by  the  filing  of  a  bond  in  factj  without  its  mention  in  the 
writ,  as  they  are  by  the  recital  therein  of  that  &ct    The  ob- 
ject and  office  of  the  writ,  is  to  authorize  the  officers  to  seize 
property  and  hold  it,  subject  to  any  judgment  that  may  be 
obtained  in  the  main  action.    The  sheriff  does  not  take  the 
bond,  nor  need  he  inquire  whether  one  has  in  &ci  been  given. 
If  the  giving  o£  the  bond  is  necessary  for  his  protection,  then 
the  averment  in  the  writ  that  plaintiffs  have  executed  it, 
(when  in  truth  they  have  not),  would  not  excuse.    It  is  the 
giving  of  the  bond^  in/act^  and  not  a  statement  that  it  has 
been  done,  that  is  the  substance — that  which  is  necessary  to 
entitle  a  party  to  his  attachment    Who  is  protected,  let  us 
ask,  by  requiring  what  appellee  insists  upon,  in  this  case  ? 
Not  the  sheriff,  not  the  clerk,  nor  yet  the  defendant    The 
defendant  (and  he  is  indeed  the  only  person  whose  rights 
we  need  consider  at  this  time)  finds  his  security,  if  any,,  in 
the  bond  actually  filed.    K  the  clerk  has  not  tiJcen  such  a 
bond,  he  is  liable.    If  he  has,  the  defendant  is  as  perfectly 
secured  in  every  substantial  legal  right,  which  he  may  have 
under  the  attachment  process,  as  if  the  writ  had  advised  him 
that  the  bond  was  executed.    But,  again,  if  this  recital  is  ne- 
cessary, why  not  also  recite  the  amount  of  the  bond,  and  the 
sureties  thereon.    Why  not  require  it  to  specify  the  particu- 
lar character  of  the  debt  upon  which  plaintiff  sues?    It 
strikes  us  that  the  argument  of  appellee,  if  carried  out,  would 
render  such  recitals  quite  as  necessary  as  the  one  he  contends 
for. 

It  is  claimed  by  appellee,  however,  that  this  court,  in 
the  case  of  Barber  v.  Sivan^  June  term,  1864,  held  such  a  re- 
cital necessary.  And  we  may  add,  that  we  conclude  firom 
the  argument  at  bar,  that  the  court  below  decided  this  ques- 
tion upon  the  strength  of  that  case.  An  examination  of  that 
opinion,  however,  does  not  warrant  any  such  conduaion. 
There,  as  stated  in  the  opinion  by  Gbeenx,  J.,  the  writ  did 
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not  show  that  any  action  was  pending— did  not  give  the 
names  of  the  parties  to  the  suit — did  not  state  the  grounds 
which  authorized  the  court  to  issue  it-— did  not  confer  au- 
thoritj  upon  the  officer  to  attach  property — ^nor  finally, 
did  it  show  that  the  indispensable  conditions  of  the  Code 
had  been  complied  Vrith.  It  is  also  said,  that  '^  the  paper 
called  a  writ  of  attachment  could  not  easily  be  recognized  as 
such.  It  contains  but  few  of  the  essential  requisites  of  such 
a  writ."  Under  such  circumstances,  the  writ  was  very  prop- 
erly held  defective.  But  the  argument  is  not  legitimate, 
which  would  hold  the  writ  in  this  case  bad,  because  that  wa& 
In  that  writ,  there  was  a  want  of  parties — ^a  want  of  refer* 
ence  to  the  grounds  for  the  attachment — ^a  want  of  authority 
to  the  officer  to  attach  property ;  indeed,  the  absence  of  most 
of  the  essential  requisites  of  such  a  process.  Here,  every- 
thing is  in  proper  form,  save  that  the  bond  is  not  referred  to 
in  the  writ  itsel£  This  question,  in  this  case  then,  stands 
unafiGdcted  by  anything  decided  in  that^  and  we  conclude  that 
the  writ  was  improperly  quashed. 

The  appellee  further  urges,  that  the  decision  in  the  Dis- 
trict Court  was  right,  and  should  not  be  disturbed,  for  the 
reason  that  the  transcript  shows  that  the  judgment  before 
the  justice  in  the  case,  to  which  the  attachment  is  auxiliary, 
was  in  his  favor,  and  that  this  necessarily  dissolved  the  at- 
tachment, and  released  the  property.  The  judgment  of  the 
justice  was  for  defendant,  and  from  this  the  plaintiff  appealed. 
Whether  that  appeal  was  pending,  or  what  disposition  had 
been  made  of  it,  when  the  decision  in  this  part  of  the  case 
was  heard,  is  not  shown.  Whether  that  appeal  would  have 
the  effect  of  preventing  a  dissolution  of  the  attachment,  or 
whether  such  judgment  of  the  justice  ipso/acto^  dissolved  it, 
we  do  not  stop  to  inquire,  because  we  do  not  think  that' this 
point  can  be  urged  by  appellee  at  this  time.  The  motion 
before  the  justice  was  to  dissolve  the  attachment  for  certain 
specified  causes,  therein  particularly  stated.  The  affidavit 
for  the  writ  of  error  is  based  alone  upon  the  feet,  that  "  the 
justice  had  held  that  it  was  not  necessary  for  the  writ  to  state 
that  a  bond  had  been  filed,"  and  to  this  alone  was  the  justice 
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bcHund  or  requixedbj  law,  to  make  his  refeom.  Thiaallegod 
defect,  then^  was  the  only  question  properly  before  the  Dis* 
trict  Court.  The  Code  requires  that  the  affidavit  diall  set 
foith  the  errors  compbiined  qf^  aud  that  the  justice  shall  cer* 
tif J  the  proceediDgs  before  him,  so  fkr  as  they  relate  to  the 
facts  sicUed  in  the  affidavit  When  the^case  comes  into  the 
District  Court,  the  sole  question  to  be  determined  is,  whetiber 
the  justice  erred  in  the  particular  decision  made  and  oom^ 
plained  of  in  the  affidavit  The  District  Court  cannot  in 
such  a  proceeding,  hear  and  decide  questions  which  were 
pot  before  the  justice^  of  which  the  jdaintifif  in  error  did  not 
oomplain,  and  to  whic^  he  did  not  refer  in  his  affidavit  Did 
the  justice  decide  correctly  or  incorrectly  cm  the  motion 
made  before  him,  as  to  the  particular  &ct6  stated  in  the  affi* 
davit  7  was  the  question,  and  the  only  question,  before  the 
District  Court  We  conclude  then,  that  this  objection  cooiee 
too  late,  even  granting  it  to  have  been  uxged  in  the  Dis- 
trict Courts  which  does  not  appear*  But  particularly  is  it  so^ 
when  urged  for  the  first  time  in  liiis  court  BrtHney  t» 
Jpnea,  1  G.  Greene,  869 ;  Hiniermiiter  r.  The  State,  1  Iowa, 
101. 

What  effect  the  judgment  before  the  justice  may  have; 
whether  the  attached  property  was  thereby  relieved,  wIm* 
ther  the  sureties  upon  the  delivery  bond,  if  one  was  given, 
wore  thereby  discharged,  we  do  not  determine.  These  and 
similar  questions,  may  arise  hereafter;  but  at  present^  we 
only  decide  that  there  was  error  in  dissolving  the  attachnaent, 
for  the  cause  stated  in  the  iiffidavit 

Judgment  reversed. 
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CoNB^D  &  Ca  u  Baldwin, 

Where  the  derk  of  a  diatrict  ooort  oeiiifled  that  oertaan  papeia  wUdkprmtdei 
his  certificate,  waa  a  trae^  perfect,  and  complete  tranacript  of  the  proceedings 
In  the  cause,  among  which  papert,  tras  ona  purporting  to  be  a  bill  of  ezoep- 
Honi^  which  was  in  bo  manner  ceitSIM  to  be  a  part  of  the  record,  contained 
nothing  more  than  the  title  of  the  cause,  and  the  sigaatore  of  the  Judges  to 
connect  it  with  the  cans^  and  did  not  appear  to  have  been  filed  ia  oooiti 
Bdi,  That  the  Supreme  Court  could  not  treat  the  paper  as  a  part  of  the 
recercL 

Where  areeord  pwroti  looiilitetlng dates  as  to  nay  flmt'ih  aoaqae^  being  go>f». 
emed  by  one  of  wbich,  the  appellate  ooort  would  -find  sisor,  wfaUe  kf  ^te 
other  there  would  be  no  error,  that  court  will  be  ipiided  l^  that  wlaiob  wiU 
soatain  the  judgment  below. 

Where  it  appeared  fWym  the  record  as  certified,  that  on  the  8th  of  April,  1856, 
ttie  deimdant  filed  his  answer,  and  lea^w  waa  given  to  ile  a  replioation,  and 
where  pleas  of  mdUdrecord  and  fimner  reooTety^  were  ftimd  In  the  trB» 
script,  but  the  date  of  their  filing  waa  not  ahown ;  and  where  on  the  16th  of 
the  same  month,  there  was  judgment  for  the  plaintiff  on  the  first  plea^  and 
leave  given  to  file  the  second ;  and  where  on  the  16th,  the  plaintiff  had  judg- 
nasMt  on  the  mami  plea,  and  then,  the  record  states,  «a  amwer  waefiedf 
■mod  where  after  the  Jndgment  on  the^M  plea,  the  plaiatlff  moved  ftur  itaMA 
judgment,  which  was  overruled ;  the  second  plea  filed,  and  the  lame  on  that 
being  decided  for  the  plaintiff,  the  defendant  filed  an  affidavit  for  a  continu- 
anoe,  which  was  held  to  be  sufiicient,  and  the  cause  continued  :  Beld,  That 
M  the  record  lift  it  dadbkihl  when  4he  answer  was  filed,  this  court  wocddpr^ 
■uma  it  to  have  been  filed  on  the  eariiest  dsy  Muaad  in  the  resold. 


Aj^peal/rom  the  PoUawatamie  District  Courts 

TPhis  8uit  was  brought  'to  recover  the  balance  due  on  a 
judgment  rendered  in  the  Diatrict  Court  of  Wapello  county, 
in  this  state.  The  defendant  pleaded  nul  tiel  record^  former 
recovery,  and  payment.  The  questions  presented  for  de- 
termination, arise  upon  these  defences.  The  material  facts 
will  be  found  in  the  opinion  of  the  court 

Clark  S  Henley^  for  the  appellant 

No  appearance  for  the  appellee. 

Wbight,  C.  J. — ^It  first  becomes  mftterial  to  inquire,  whe« 
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ther  a  paper  appearing  in  tbe  record,  can  be  treated  as  a  bill 
of  exceptions.  The  clerk  certifies  that  certain  papers,  which 
precede  his  certificate  are  a  true,  perfect^  and  complete  tran- 
script of  the  proceedings  in  this  cause.  After  this,  we  find 
a  paper,  purporting  to  be  a  bill  of  exceptions,  which  is  in  no 
manner  certified  to  be  a  part  of  the  record— does  not  appear 
to  have  been  filed  in  court — and  nothing  beyond  the  titie  of 
the  cause,  and  the  signature  of  the  judge,  to  connect  it  with 
the  proceedings  in  the  case.  Under  such  circumstances,  we 
cannot  treat  it  as  a  part  of  the  record.  The  case  must  be  de- 
cided without  reference  to  it  The  record,  as  certified  to  us, 
shows  that  on  the  8th  of  April,  1856,  defendant  filed  his 
answer^  and  leave  was  given  to  file  replication.  Pleas  of 
nvl  (id  record^  and  of  former  recovery,  are  also  found  with 
the  papers,  but  there  is  nothing  to  show  when  they  weie 
filed.  On  the  16th  of  the  same  month,  there  was  judgment 
for  plaintiff  on  the  first  plea,  and  leave  was  given  to  file  the 
second.  On  the  next  day,  the  plaintiff  had  judgment  on  the 
%eGond  plea,  and  then  the  record  proceeds  tostate,  an  answer 
wasJU^  After  the  judgment  on  the  first  plea,  plaintiff 
moved  for  final  judgment,  which  was  overruled,  and  the 
second  plea  permitted  to  be  filed,  and  the  issue  on  that  being 
decided  for  plaintiflb,  defendant  filed  his  affidavit  for  a  con- 
tinuance, which  was  held  to  be  sufficient^  and  the  cause  con- 
tinued. Plaintifib  assign  for  error,  the  action  of  the  court 
below,  in  not  rendering  final  judgment  in  their  favor,  in 
permitting  defendant  to  file  his  several  defences,  at  the  times 
and  the  manner  above  shown,  and  in  granting  the  continu- 
ance. The  argument  is,  that  it  was  the  duty  of  defendant  to 
file  all  his  pleas  or  defences  at  the  same  time,  and  that  he 
could  not,  after  the  issue  had  been  determined  against  him, 
or  his  plea  of  nul  tiel  record^  file  other  defences,  but  that  on 
the  determination  of  such  plea,  plaintiff  were  entitled  to 
final  judgment.  However  correct  this  position  may  be  in  a 
proper  case,  we  think  it  has  no  weight  under  the  circum- 
"Stances  here  disclosed.  The  record  leaves  it  doubtful  when 
the  defendant's  answer  was  filed.  At  one  time  stating  it  to 
be  on  the  8th — at  another,  on  the  16th  of  April.    Under 
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muik  oiieumatanoei,  we  will  p!«9nme  it  to  have  been  filed  on 
the  day  first  named,  for  on  this  hypothesis,  the  action  of  the 
eourt  below  is  clearly  correct;  and  every  presumption 
should  be  given  in  fieivor  of  such  action.  When  a  record 
presents  conflicting  dates  as  to  any  fiict  in  a  case,  being  gov- 
emed  by  one  of  which,  we  would  find  error,  while  by  the 
other,  there  would  be  no  error,  we  should  be  guided  by  the 
one  which  will  sustain  the  judgment  below.  Acting  upon 
this  role,  then,  it  a^qpears  that  defendant /r^^  filed  his  an- 
swer, which  av^rs  payment,  and  afterwards  filed  the  pleas 
named.  These  pleas  were  first  properly  disposed  of,  and 
thereupon  plaintiffs  asked  for  final  judgment  This  was  re- 
fused ;  and  on  the  application  of  the  defendant,  the  case  was 
continued.  To  have  given  judgment  for  plaintiffs  over  de- 
fendant's answer,  and  especially,  when  that  was  not  replied 
to,  would  have  been  clearly  erroneou&  Had  the  answer  been 
filed  after  the  decision  on  the  plea,  as  has  been  supposed  in 
aigument,  the  question  would  have  been  different 

The  filing  of  the  second  plea,  if  irregular,  can  now  make 
no  difference.  It  was  disposed  of  in  &vor  of  plaintiffi, 
but  the  answer,  then  on  file,  still  precluded  final  judgment, 
as  it  did  when  the  first  plea  was  decided  adverse  to  defend- 
ant No  objection  has  bean  pointed  out  to  the  affidavit  for 
continuauce,  and  we  are  unable  to  see  any. 

Judgment  affirmed. 


MrrcHELL  V.  Thb  Wiscotta  Jjakd  Compant. 

A  d«feiiduit  waives  his  demorrer  to  the  petition,  by  pleading  over,  and  going 
to  trial 

TbB  fiust  that  a  par^  accepted  a  hooae  erected  upon  his  own  land,  will  not  pre- 
olnde  him  in  an  action  to  reooTer  the  contract  price  of  the  woriCi  fit>m  show- 
ing that  it  was  done  in  an  unworionanlike  manner,  and  from  setting  off  IBs 
damages  arising  from  the  defect,  against  the  plaintifTs  claim  for  the  price  of 
the  woric. 

And  wlieie  in  an  action  to  reoorer  ibr  building  ahoose^  tlio  court  instructed 

Vol.  UL  14 
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ttiejtny,  "tbatlf  defimdi(b^  w  anyof  ihmi,  ir«n«l  «r  iboiil  tfaehcmto 
during  the  oonstruction  thereof  and  giving  imtractions  in  ralation  Oierals^ 
and  they  made  no  objection  daripg  that  time  to  the  manner  of  construction, 
fhej  cannot  after  the  liouae  la  completed,  abd  after  they  have  received  ik| 
iiulcft  BDf  ofcjeetioii;"  Md,  ThM  tbe  Inifenuitfdn  was  «rroii6oiiB. 

Appeal  JT<m  the  Polk  DiHriU  CkmrU 

This  is  a  suit  to  recover  ab  amount  dbim^  to  be  due  to 
plaintiff  on  a  written  contract,  for  the  erection  of  a  builcU^ 
for  defendants.  The  contract  in  writing,  is  set  forth  in  the 
petition.  The  answer  denies  anj  indebtedness,  and  denies 
that  plaintiff  has  perfonned  his  part  of  Ate  <k>titnict.  And 
claims  to  set  off  against  any  amount  tiiai  nlaj  be  due  plain- 
tiff, damages  alleged  to  hare  been  sustaiited  bj  defendant, 
by  reason  of  the  failure  of  plaintiff  to  perform  his  part  of  the 
contract,  and  by  reason  of  the  unworkmanlike  utanner  in 
which  the  work  is  done.  To  this  answer,  there  was  a  rq>li- 
cation  by  plaintiff,  to  which  defendant  rejoined,  and  iamae 
was  thereon  joined.  Defendants,  during  ^e  trial,  excepted 
to  certain  instructions  given  to  the  jury,  at  request  of  plain* 
tiff  There  was  a  verdict  for  the  plaintiff,  for  $2d9.96 ;  mo- 
tion for  new  trial  overruled,  and  judgm^it  on  the  verdict ; 
from  which  defendants  appeal. 

T.  Elwood,  for  the  appellant. 

J.  C.  Knappf  for  the  appellee. 

Stocetok,  J. — The  defendants'  first  assignment  of  errors 
is,  that  the  court  overruled  the  defendants'  demurrer  to  plain- 
tiff^s  petition.  To  this,  it  is  answered  that  defendants  waived 
their  demurrer,  by  pleading  over  and  going  to  trial.  It  is 
next  assigned  by  the  defendants,  that  the  court  erred  in 
charging  the  jury,  on  motion  of  the  plaintiff,  "  That  if  de- 
'fendants,  or  any  of  them,  were  at  or  about  the  house,  during 
the  construction  thereof  and  giving  instructions  in  rdation 
thereto,  and  they  made  no  objection  during  tbat  time,  to  the 
manner  of  con^ti'uction,  they  cannot  after  the  house  is  com- 
pleted, and  after  they  have  received  it^  make  any  objeotiim.'' 
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There  was  also  another  instruction,  amounting  to  the  same 
in  effect  as  the  foregoing,  which  was  also  given  by  the 
oourt,  and  exception  thereto  taken  by  defendants. 

We  think  that  these  instructions  are  erroneous.  The  {$ci 
-thai  the  defendants  were  present^  during  the  progress  of  the 
'Vitsction  of  the  house,  giving  directions  concerning  the  same, 
without  making  objections  to  the  manner  in  which  the  work 
was  done ;  and  theiiirther  iact,  that  they  received  the  house 
wJwn  finasked,  widimit  objection,  are  certainly  proper  to  foe 
giyen  in  evidence  to  the  jury  for  whsrt  Jhey  are  worth,  to 
Tebut  the  defendants'  claim  for  damages,  for  the  defective 
execution  of  the  work.  The  house  erected  by  plaintiff,  be- 
ing upon  the  defendants'  land,  they  could  not  do  otherwise 
than  accept  it;  and  the  feuai  of  the  acceptance,  without  ob- 
jection, will  not  preclude  them,  in  a  suit  to  recover  the  con- 
tract price  of  the  work,  from  showing  that  it  wais  done  in  an 
unworkmanlike  manner.  The  defects  of  the  work  may  not 
have  developed  themselves  at  the  time  of  the  acceptance. 
The  house  may  to  all  outward  appearance,  be  well  built^ 
when  in  reality  the  work  is  radically  defective.  In  such  case, 
it  would  be  exceedingly  unjust^  to  hold  that  the  defendants 
are  precluded  by  such  acceptance,  fix)m  showing  that  the 
wGik  was  improperly  or  defectively  executed,  and  from  set- 
ting off  his  damages  arising  irom  the  defect,  against  the  plain- 
tiffs claim  for  the  price  of  the  work.  For  these  reasons,  we 
think  the  instructions  above  referred  to,  were  erroneous,  and 
the  judgment  of  the  District  Court  should  be  reversed,  and 
a  new  trial  awarded. 

Judgment  reversed. 
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Junes  T.  Tidriok. 


Jones  v.  Tidrick. 

Where' in  an  actkm  for  work  and  Ubor  done^  and  materials  fbndahed,  in  the 
erection  of  a  frame  bouse,  and  for  extra  work  on  another  hoose^  there  was 
an  answer  denjing  the  indebtednesB,  and  claiming  damages,  bj  way  of  set- 
ofli  for  the  failure  of  plaintiff  to  perform  the  work  within  the  time  fixed  bj 
the  contract,  for  the  erection  of  the  house,  and  for  damages  for  the  unskfflftii 
manner  in  which  ths  extra  work  on  the  other  house  was  done ;  and  when 
the  defendant  offered  in  evidence  two  receipts  of  pUbitiiT  for  money  paid  by 
defendant  on  the  contract  for  the  frame  house :  SeH  That  the  receipts  were 
properly  admitted  in  eyidence. 

Appeal  from  the  Polk  Districl  Court, 

This  was  an  action  for  work  and  labor  done,  and  materi- 
als furnished,  in  tlie  erection  of  a  bouse  for  defendant,  and 
for  extra  work  on  a  certain  other  frame  house  of  defendant* 
There  was  an  answer,  denying  the  indebtedness,  and  a  plea 
of  set-off  for  damages,  bj  reason  of  the  failure  of  plaintiff  to 
fulfill  his  contract  in  due  time  in  the  erection  of  the  house, 
and  also  for  damages  incurred  bj  defendant,  bj  reason  of 
the  unskillful  manner  in  which  plaintiff  did  the  work  on  the 
fiume  house,  for  which  there  is  a  charge  for  extra  work  in 
the  bill  of  particulars.  The  evidence  for  the  plaintiff  showa, 
the  work  and  materials  were  furnished  by  plaintiff  upon  a 
brick  house  for  defendant,  except  the  charge  for  extra  work 
on  the  frame  building,  the  charge  for  which,  amounted  to 
$46.00.  After  plaintiff  had  closed  his  case,  defendant  offered 
in  evidence  two  receipts  of  plaintiff,  for  money  paid  him  by 
*  defendant,  on  the  contract  for  building  the  frame  house, 
amounting  to  $107.00 ;  to  the  introduction  of  which,  plain- 
tiff objected ;  but  the  court  overruled  the  objection,  and  suf- 
fered the  receipts  to  go  to  the  jury,  to  which  plaintiff  ex- 
cepted. There  was  a  verdict  and  judgment  for  defendant, 
and  plaintiff  appeals.  The  only  error  assigned,  is  the  admis- 
sion of  the  receipts  in  evidence. 

(7.  Bates^  for  the  appellant. 


SUPREME  COUBT  CASES— 1866.  21S 


BawliDB  etuz.  ▼.  Tucker. 


Knapp  S  CaJdweU^  for  the  appellee. 

Stockton,  J. — ^The  receipts  offered  in  evidence  by  de- 
fendant, if  intended  for  no  other  purpose,  may  have  been 
proper  to  lay  the  foundation  for  the  defendant's  claim  for 
damages,  by  reason  of  the  alleged  fisulure  of  plaintiii'  to  finish 
the  frame  building  in  a  workmanlike  manner.  As  the  bill 
of  exceptions  does  not  pretend  to  set  out  the  whole  of  the 
evidence  in  the  cause,  we  cannot  say  that  the  receipts  were 
not  properly  admitted  by  the  court  And  the  judgment  is, 
therefore,  affirmed. 


Rawlins  et  ux.  v.  Tucker. 

Where  H  does  not  appear  fiom  the  reoord,  that  the  giving  or  reftiahig  to  glve^ 

jpstractioDa,  waa  ofcgected  to^  at  the  time,  the  appellate  oourt  will  not  paaa 

upon  their  eorrectnea& 
A  party  cannot  be  permitted  to  stand  by  and  allow  instnictions  to  be  given  or 

reftised,  wait  the  resolt  of  the  verdict^  and  then,  fixr  the  first  time,  except  to 

the  action  of  the  oourt  in  relation  to  the  in8traction& 

Ajjpeod  from  (he  Appanoose  District  Court 

This  was  an  action  on  the  case,  for  slanderous  words 
spoken.  The  errors  assigned,  relate  to  certain  instructions, 
given  and  refused  by  the  court  It  does  not  appear  that  at 
the  time  of  giving  and  refusing  the  said  instructions,  that 
any  objections  were  made.  After  verdict,  there  was  a  mo< 
tion  by  defendant  for  a  new  tiial,  for  the  reason  that  the 
court  erred  in  giving  and  refusing  the  said  instructions. 
This  motion  was  overruled,  and  judgment  on  the  verdict. 
Defendant  appeals. 

Palmer  A  Trimble^  for  the  appellant 

Knapp  A  CaJdwdl^  for  the  appellee. 
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Woo^too V  ▼.  Ooofwr  et  all 

Wright,  C.  J. — ^If  these  irostructiona  w«t8  properly  be- 
fore us,  we  should  incline  to  the  opinion,  that  they  were  not 
iii  all  req)ect8,  as  given,  correct  We  haye  too  fteqtt^a&j 
held,  however,,  that  we  cannot  notice  instructions  that  come 
before  us  as  these  do,  to  depart  from  the  rule,  whatever  thtt 
drcumstanoes.  Objecticws  must  be  made  at  the  time  they 
are  given  or  refused,  and  the  record  so  show,  orthis^couivt 
will  not  undertake  to  pass  upoa  their  eoiTeetBes&  It  would 
not  do  to  permit  a  ptirty  to  stand  by,  and  allow  instructioiia 
to  be  given  or  refused,  without  objection,,  wait  until  he  sees 
the  result  of  the  verdict,  and  then  for  the  first  time  eJiospL 
The  reason  of  the  rule  is,  that  the  mind  of  the  court,  shall  at 
the  time,  be  called  to  the  objectionable  matter,  and  there  have 
an  opportunity  to  correct  it. 

Judgment  affirmed. 


Whero  in  an  action  of  traflpafli  to  net  property,  tfta  deftmlauti  donietf  tto  trM* 
paas  and  the  plaintifra  nc^tfiil  posaeaBion  of  the  premiaee,  and  averred  title 
in  one  of  the  defendant^  whiofa  waa  denied^  and  where  the  plaintiff  gare  m 
evidence^  a  lease  of  the  premises  from  the  defendant  in  whom  title  was 
pleaded,  and  proved  that  he  was  in  possession  of  a  portion  of  the  same  aib  tlie 
time  of  the  trespass,  and  that  the  defendants  entered,  and  diopped  down  and 
hanled  off  a  number  off  trees;  and  thai  pteintiff  waa  damaged  theiebr;  anfi 
idiere  the  defendanto  thereupon  mored  ftnr  a  nonsoiti  baoaase  of  the  kmaf- 
ilfliency  <tf  the  teetimony  to  oonviot  the  defendants^  which  moti<m  was  mi/h 
tained :  EeH  That  the  plaintiff  was  entitled  to  at  least  nominal  damafes,  and 
that  the  motion  to  nonsuit  the  plaintlfl;  was  improperlj  sostahied. 

Appeal  from  ihe  PcXk  District  CburL 

This  suit  was  to  recover  damages  for  an  alleged  trespass  by 
defendants,  on  lands  in  possession  of  plainti£^  by  cutting 
down  trees  and  hauling  the  same  away.  Tbe  answer  of  de- 
fendants denies  the  trespass — denies  that  plaintiff  had  the 
rightful  possession  of  the  premises,  at  thb  time  the  trespass 
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Woo^W  r.  Cooper  at  aL        ' 

^^^  %o^  ^Jt^  beien  ooxpwtt^ir-aQd  pleads  title  in  tka 
ppemifes.  in  S^qsmua  Coofer^  one  of  defeadants.  To  tkia 
tiieie  ly^  a  s^pliofitipQf  denying  the  aoAwer,  and  ^sue  joinecL 
On  4^^  t^^  piUift^gare  ijx  evidenoe  a  leaae  irom  Erasmna 
Qogp^T:  M>  pla^n^  and  proved  that  the  piemiaea  in  petition 
mfi9i^a^$4  01^  which  the  ti^ieq^asa  is  alleged  to  hava  been 
GOiiugQjitte^  w«s  pfiXi  of  the  &nn  leased ;  that  plaintiff'  was 
ij^  poilfefi^pn  9|a  portion  of  the  pren^ises  leased,  at  the  ttn^ 
of  ttie  bespfvaei;  and  that  dunng  the  tenn  of  the  lease,  de- 
fri^ijai^tf  antejml  9n  the  premises  in  petition  meDtioned,  and 
in  popgeasioA  ^  the  plaintifl^  and  chQiq)ed  down  and  haukd 
off  a  nui^\]|er  of  tree^  -^  a^d  tha^  plaint^  was  ^ao^ed  th^ia? 
Vy.''  Tbm  was  aU  the  evidenoe,  whereupon  defendants 
movfii  tbfi  eouTti  <>  tQ  noi^ttit  the  plaintii^  for.  0ie  i^aiifi: 
dencj  of  the  testimony  to  convict  the  defendants,"  which 
motion  was  sustained  by  the  court,  and  judgment  rendered 
for  defendants.  To  which  ruling  of  the  court,  plaintiff  ex- 
cepted 

No  appearance  for  the  appellant 

STqc|:TON,  J.T-rTl^e  eiror  assign^  ijj,  tl^^t  tjh^  Di^tri9t, 
Court  sust^ned  defendants'  motion  to  nonsuit  thq  plainti£^ 
1^14  r^i;i4e^d  judgment  fqr  ^efeqdants.  The^  hajsf  beeii  net 
appefu?ance  in  this  OQUst  for  the  appells^^ti  and  the  argument, 
on  the  part  of  the  defendants,  has  been  Qon^ned  to  the  quqs: 
tip^  of  ppil^gr  |n  the  fK>i(rt  tp  direct  a  i;ionsuit.  On  that  ^\a% 
Y^  49.  W\  entertain  afiy  4P^h,j^  But  tl^g  question  in  this. 
case  v^  whether  ^l^e  powe^  was  prqperly  e^erci^  bj  thfl 
Pisfrict  Cpifll?  i^e  iRQ^q^i,  as  %ppeafs  |^m  th^  bill  of 
ez(5^tipn^  WW  l«a^  9^  the  alle^e4  insufl^ciency  qf  t^i^  ^y^- 
denoe  to  fi9?i7ict  ^^  defen4&i3ita.  It  if  pl^oiiv'n.that  defen^; 
ants  ent^fed  y^pp^  th^  premises  in  plaintiff's  possession,  and 
cut  down  and  hauled  off  a  number  of  trees,  "  whereby  plain- 
tiff was  damaged*'*  It  was  proper,  we  think,  for  this  evi- 
dence to  have  gone  to  the  jury,  and  to  have  been  passed 
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^  Lewis  ▼.  DetridL 

upon  by  them.  If  the  defence  rested  on  the  fact,  that  one 
of  defendants  was  the  owner  of  the  premises,  and  had  leased 
the  same  to  plaintifi|  and  still  claimed  and  exercised  the  right 
to  cut  timber  off  the  land,  and  that  plaintiff  was  not  thereb j 
damaged ;  the  safer,  and  more  approved  coarse  would  have 
been,  to  have  submitted  the  cause  to  the  decision  of  the  jury, 
with  instructions  as  to  the  law,  in  its  application  and  bearing 
upon  the  rights  of  the  partiea  Being  as  we  are,  left  to  con- 
jecture, as  to  the  reasons  of  the  court  for  ordering  the  non- 
suit, we  can  only  say,  that  it  appears  to  us,  that  the  plaintiff 
under  the  evidence,  was  entitled  to  at  least  nominal  damages, 
and,  so  judging,  we  are  of  opinion,  that  defendants'  motion 
was  improperly  sustained.  The  judgment  of  the  District 
Court,  will,  therefore,  be  reversed,  and  cause  remanded* 


Lewis  v.  Detrich. 

Where  it  appeared  from  the  transcript  of  a  case,  that 
various  iiistructions  were  given  to  the  jury,  but  at  whose  in- 
stance was  not  shown,  and  the  instructions  were  not  signed 
by  any  judge,  nor  were  any  exceptions  taken,  and  where 
was  found  among  the  papers  in  the  case,  a  loose  paper,  pur« 
porting  to  be  a  bill  of  exceptions  as  to  one  instruction,  but 
the  paper  was  not  dated,  or  marked  filed,  nor  certified  to  be 
a  paper  in  the  cause ; 

Held,  1.  That  the  appellate  court  would  not  examine  the 
instructions  appearing  in  the  transcript,  for  the  reason  that 
no  exceptions  were  taken  at  the  time  of  giving  the  same. 

2.  That  the  paper  called  a  bill  of  exceptions,  could  not  be 
treated  as  a  part  of  the  record ;  and  that  this  court  will  not 
act  upon  a  paper  so  destitute  of  every  mark  of  identity. 

Judgment  afBjrmed. 
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Giibble  ▼.  The  State  of  lowi. 


Ellis  v.  The  State  of  Iowa. 

Under  the  Code,  the  Supreme  Court  possesses  no  power' 
to  review  an  order  or  judgment  in  a  criminal  ease,  unless  it 
is  brought  up  bj  writ  of  error,  as  prescribed  by  section  8088. 

In  criminal  cases  appealed  from  a  justice  of  the  peace  to 
the  District  Court,  the  defendant  is  not  entitled  to  a  trial  on 
the  merits,  where  the  District  Court  finds  that  there  was  no 
error  in  the  proceedings  of  the  justice. 

Judgment  affirmed. 


Gribble  v.  The  State  op  Iowa. 

The  fidlure  of  a  Jostioe  of  the  peace,  where  a  party  is  chai*ged  with  threatening 
to  oommit  an  offence  against  the  person  or  property  of  another,  to  reduce  the 
evidence  to  writing,  and  cause  the  same  to  be  subscribed  by  the  witnesses^ 
as  required  by  section  2181  of  the  Code,  furnishes  no  good  reason  fixr<U8inias- 
ing  the  proceedings^  on  motion,  in  the  District  Court 

The  jurisdiction  of  the  District  Courts  in  such  cases,  is  in  no  sense  in  the  nature 
of  an  appeal  firom  the  judgment  or  decision  of  the  justice. 

The  justice,  if  he  requires  the  defendant  to  give  security  to  keep  the  peftoe,  will 
be  presumed  to  have  exercised  his  authority  properly. 

The  inquiry  in  the  District  Ck)urt  is  as  to  whether  there  is  Ml  any  just  reason 
to  fear  the  commission  of  an  offence  against  the  person  or  property  of  the  com- 
plainant. 

In  the  District  Court  the  IhDest  investigation  may  be  had,  and  neither  par^  is 
restricted  to  the  evidence  given  before  the  inferior  court 

Where  in  a  proceeding  to  require  a  party  to  keep  the  peace,  the  defendant 
moved  the  District  Court  to  dismiss  the  jHroceedinga^  on  the  ground  that  the 
Justice  had  not  written  down  the  testimony  as  required  by  law ;  which  mo- 
tion was  oventded ;  and  where  the  evidence  of  the  complainant  was  in  writ- 
ing and  returned  to  the  District  Court,  and  it  did  not  appear  firom  the  tran- 
script of  the  justice,  that  any  other  witnesses  were  examined:  Hdi^  That  it 
did  not  appear  feom  the  record,  that  the  justice  had  not  reduced  all  the  evi- 
dence to  writing;  and  this  court  must  presume  that  the  justice  had  done  his 
whole  duty. 

When  in  a  piooeedlag  to  lequirs  a  party  to  keep  the  peaoe^  it  WM  a^indgedin 
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QsikUe  V.  9lM  Stela  of'iowa. 


the  District  Conrt»  that  the  defendant  be  diaohaiged  from  his  reoogniancei 
npon  the  payment  of  costs,  and  thereupon  the  defendant  moved  to  retaz  the 
costs,  for  the  reason  "that  the  costs,  on  the  hearing  in  the  District  Coort, 
could  not  be  taxed  against  him,  he  having  the  right  to  such  hearing  upon 
written  testimonj,  bj  law  required  to  be  sent  up  bj  the  magistrate,"  which 
Viotion  waaoTeRvkd:  Wi^  !Ch|il  the  motipn  oou)4  iw>^b«  sistnlasdon  the 

gn^d  anigDo4- 
Afi^  i^  such  a  case,  if  the  defendant  is  entitled  to  be  discharged  iq  t^e  pifltnct 
Court  iW)m  his  recognizance,  he  is  equally  entitled  to  be  discharged  from  the 
ooflts  made  in  that  oourt    Ifbound  over  by  ibfi  j«8kioe,  the  costs  before  that 
ofikoer,  aQ9  piopeijjcchaigei^ile  to  ¥hi^  eiwi  tlu>i|gk  ^ 
^Dlft^Qourt, 

JEnvr  to  the  Lee  District  Court 

On  the  complaint  of  Joshua  Day,  the  defendant  was  ar- 
rested, and  being  brought  before  a  justice  of  the  peace,  and 
the  evidence  heard,  was  required  to  give  security  to  keep 
the  peace.  The  proceedings  being  returned  into  the  District 
Court,  at  the  next  term^  the  defendant  appeared  and  moved 
the  court  to  dismiss  the  proceedings,  on  the  ground  that  the 
jiuiti9e  Iw^d  not  written  down  ^he  testirqpny,  fts  re^iured  bjr 

Tke  motion  to  dismiss  having  bean  oveirokd,  the  court 
heard  the  prooft  and  allegations  of  the  parties,  and  adjudged 
^t  thq^  defendant  be  disctiarged  from  his  ^f^cognizance,  upon 
the  payment  of  qo^  \s^^  \ff  ^^  c4e^^^,  at  |52,65,  1%  ap- 
peals, firom  the  bill  of  exceptioBa,  thai  ^'.  ihe^  defendant  then 
moved  the  court  to  retax  the  costs,  on  the  ground  that  the 
costs  Qf  the  hearing  in  tl^e  District  Oour^  could  not  be  ts^x^ 
against  him,  he  having  the  right  to  such  hearing  upon  writ- 
tei|  tcatimoBy,  hiy  law  vequioed  to  be  aeat  up  by  the  magis: 
trate."  This  metioa  being  overruled  by  the  court,  the  de- 
f^danf  excepted^  and  the  refusal  qf  the  cpurt  to  a|low  die 
laq^mt  is  resigned,  for  ^rrw. 

11  &mjQi20^  S»  ihe  plaiiitiff  iA  evfOK  ' 

Clqr^ce  A  ffenlei/  ffor  the  attorney-general),  foy  the  state. 
fifB^ysMir,  J.^m,S!kB  Oodd,  aacitioa  8961,  vequiiw  that  the 
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Gfftble  ▼.  The  State*  of  Iowa. 


b^s»*e  the  jis»tiee'  sball  be  rediiced  to  writing,  und 
flvbeoribed  hj  the  witnesses.  If  the  justice  &ilsto  carrj  out 
iMs  proyisioii  of  the  Code,  whatever  other  remedy  defendant 
nuiy  have,  we  do  not  see  that  such  fidhxre  fttrnishes  any  good 
reason  why  the  proceedings  should  be  dismissed  when 
bioaght  into  the  District  Oourt.  The  jurisdiction  of  the 
District  Court,  in  such  eases,  is  in  no  s^se  in  the  nature  of 
am  appeal  from  the  judgment  or  decision  of  the  justice.  He 
witt  be  presumed  to  have  exercised  h&  authority  properiy, 
if  be  requires  defendant  to  give  seeurity  to  keep  the  peace. 
Tke  inquiry  in  the  District  Court  is,  as  to  whether  there  is 
still  any  just  reason  to  fear  the  eommisrion  of  an  oifence 
against  the  person  or  property  of  complainant?  and  upon 
Kearing  the  proofe  and  allegations,  the  court  may  either  dis- 
charge the  undertaking  Altered  into  by  defendant,  or  may 
require  a  new  one^  for  a  time  not  exceeding  one  year.  Code, 
sootion  2789. 

in  the  present  ease,  we  do  not  see  anything  Intherecorti, 
ftom  which  we  can  conclude  that  the  justice  did  not  reduce 
to  writing  all  the  evidence  given  befere  him:  The  evl- 
denoe  of  the  complainant  is  in  writing,  and  was  returned 
to  the  District  Court  That  any  other  witness  was  ex- 
amined, and  their  testimony  not  reduced  to  writing,  does 
not  appear  from  the  transcript  of  the  justice,  and  is  not  other- 
wise shown  by  defendant.  We  cannot  say  that  the  justice 
has  not  reduced  to  writing  the  testimony  of  all  the  witnesses 
examined  before  him.  K  the  justice  does  not  send  up  all 
the  depositions  and  papers  in  the  cause  to  the  District  Court, 
tlic  defendant  naay,  by  rule,  compel  their  production.  The 
oourt  cannot  presume  that  the  justice  has  not  done  his  whole 
duty. 

Viewing  this  motion  in  the  sense  of  a  motion  to  discharge 
the  defendant,  without  requiring  him  to  pay  the  costs  in- 
curred in  the  District  Court,  if  allowed  at  all,  it  must  be  for 
some  other  reason  than  that  assigned  in  the  motion.  We 
know  of  no  reason  why  the  District  Court  should  be  confined 
to  the  testimony  written  down  by  the  justice.  The  Code 
does  not  require  it,  nor  did  the  defendant  insist  on  such  a 
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oourse  in  the  District  Court,  or  make  any  objection  to  the  in- 
troduction of  oral  teotimony.  If  either  party  desires  it,  the 
fullest  investigation  made  be  had ;  nor  can  we  see  that  either 
reason  or  justice  requires,  that  the  parties  should  be  restricted 
to  the  testimony  given  before  the  inferior  court.  The  law 
provides  that  the  defendant  must  appear  at  the  next  term  of 
the  District  Court,  and  abide  the  order  of  the  court  If  he 
does  not  so  appear,  and  the  complainant  does,  the  court  shall 
forfeit  his  bond,  and  order  it  to  be  prosecuted.  K  neither 
party  appears,  the  undertaking  is  discharged  at  the  defend- 
ant's costs.  The  law  is  silent  upon  the  subject  of  costs,  where 
a  trial  is  had  in  the  District  Court,  and  there  does  not  appeaf 
to  be  any  good  reason  for  requiring  defendant  longer  to  give 
bond  to  keep  the  peace.  The  costs  before  the  justice  are 
properly  chargeable  to  defendant  Of  this,  we  do  not  un- 
derstand him  to  complain.  He  objects,  however,  to  being 
required  to  pay  the  costs  in  the  District  Court,  when  that 
court  had  found  in  his  &vor,  that  there  was  no  just  reason 
to  fear  that  he  would  conmiit  the  offence  allied,  and  or- 
dered him  to  be  discharged  fix>m  his  bonda  We  think  the 
objection  is  well  founded.  If  the  defendant  is  successful  in 
the  District  Court,  he  should  not  be  burthened  with  the  costs 
of  the  trial.  The  two  questions  cannot  well  be  separated. 
If  he  is  entitled  to  be  discharged  from  his  bonds,  he  is  on 
the  same  ground,  entitled  to  be  discharged  from  the  costs 
in  the  District  Court ;  the  one  judgment  is  an  incident  of 
the  other. 

The  judgment  of  the  District  Court  is,  therefore,  reversed, 
and  defendant  should  be  discharged  on  the  payment  of  the 
costs  incurred  in  the  justice's  court 
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Courts  of  e<iaity  are  within  the  spirit,  if  not  the  worda,  of  statutee  of  limita- 

tkHia. 
In  naaj^  and  perhaps  most  cases,  they  act  apon  the  analogy  of  the  limitationB 

at  law,  while  in  others,  they  act  not  so  much  in  analogy,  as  in  obedimoe  to 

audi  statutes. 
The  fourth  section  of  the  statute  of  limitations,  approved  February  16, 1843,  is 

not  applicable  to  a  suit  in  chancery  to  enforce  the  specific  performance  of  a 

contract  to  oonvey  real  estate. 
Actions  in  chanceiy  to  enforce  the  spedfic  performance  of  contracts  relating  to 

realty,  are  not  barred  by  a  lapse  of  six  years  after  the  right  or  title  aocrue& 
Such  actions  must  be  governed  by  the  seventh  section  of*  the  limitation  act  ol 

1843,  which  limits  the  right  of  action  to  twenty  years,  unless  the  case  comes 

within  the  proviso  of  that  section. 
In  SQcfa  actioDS  generally,  the  statutory  bar  for  conmiendng  actions  at  law  re* 

lating  to  real  estate,  is  the  guide ;  but  the  relief  may  be  denied,  even  when 

a  lees  number  of  years  may  have  elapsed,  and  it  may  be  granted  where  the 

time  is  greater. 
In  oases  of  concurrent  jurisdiction,  courts  of  equity,  equally  with  courts  of  law, 

are  bound  by  the  statute  of  limitations,  and  may  be  said  to  act  in  obedience 

to  such  statute ;  and  in  such  cases^  a  change  of  forum,  will  not  extend  tha 

time  for  commencing  the  action. 
In  cases  where  the  jurisdiction  is  not  concurrent,  courts  of  equity  apply  the 

statute  of  limitations  in  many,  and  indeed  most  instances,  to  equitable  titles, 

by  way  of  analogy  to  the  law. 
Courts  of  law  do  not  possess  concurrent  jurisdiction  with  courts  of  equity,  to 

enforce  the  specific  performance  of  contracts. 
The  rule,  that  where  a  party  has  concurrent  remedies,  he  cannot,  by  a  change 

of  forum,  extend  his  right  to  commence  his  action,  applies  only  where  the 

party  seeks  in  equity,  by  reason  of  some  peculiar  drcumstancefl^  to  obtain  or 

recover  that  which  might  be  recovered  at  law. 
A  suit  to  enforce  the  spedfic  execution  of  a  contract  to  convey  real  estate,  is 

just  as  much  an  action  to  recover  the  land,  as  an  action  of  ejectment  ib^  where 

the  party  relies  upon  his  legal  title. 
Alter  service,  or  voluntary  app^juance^  a  party  to  a  suit  is  in  court,  and  must 

take  notice  of  what  is  done  therein  up  to  the  tune  of  final  judgment,  and  by 

all  such  proceedings  ia  bound ;  but  after  judgment,  he  is  not  further  bound 

to  take  notice. 
Alter  judgment,  the  case,  and  the  necessity  for  the  presence  of  the  party,  is  pre- 
sumed to  be  at  an  end ;  and  if  the  opposite  party  would  take  any  further 

step,  he  must  give  his  adversary  an  opportunity  to  be  present,  and  be 

heard. 
To  set  aside  a  judicial  sale,  on  motion,  without  notice,  or  showing  that  the  op* 
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podte  party  Tolmitarily  appeared,  in  no  manner  binds  the  latter,  and  tiie 
party  making  the  motion,  can  derive  no  advantage  therefrouL 
On  the  14th  of  December,  1840,  L.  0.  flold  to  G.  ont-lots  S5  and  26,  in  L.  O.'to 
second  addition  to  the  town  of  Davenport,  and  exeoated  to  G.  the  usual  bond 
for  a  conveyanoe,  by  good  and  sufficient  warranty  deed.  G.  was  to  pay  $500 
for  the  lots ;  $76  of  which  was  paid  at  the  time,  $160  to  be  paid  on  June  1, 
1841,  and  the  balance  ia  two  equU  installmenta,  in  twelve  and  eigbteen 
mouths  fh>m  the  date  of  the  contract  G.  never  resided  in  this  state,  nor 
liave  Ins  beirs  resided  here  ttace  his  death.  G.  died  in  Ohio,  July  ^,  1844^ 
bearing  eight  children,  all  of  whom,  except  one,  ^re  minorB^  and  three  were 
still  minors  on  the  26th  of  April,  1834.  At  the  October  term,  184^,  oT  the 
Scott  District  Court,  L^  G.  brought  suit  against  G.  for  the  unpaid  purchase 
taoney  due  on  the  bond,  to  which  tlie  defendant  appeared  by  attorney,  and 
a  judgment  by  nU  dieU  was  rendered  in  &vOr  of  L.  C.  at  the  June  term,  1843, 
for  the  sum  of  $464.20,  the  ttoaount  Of  the  principal  and  interest  due  on  the 
frits.  On  the  10th  of  July,  1848,  an  execution  'isbued  on  this  judgmenti 
and  on  the  26th  of  August  following,  the  di^rlH;  by  virtue  of  said  ezecutioo, 
wdd,  and  L.  0.  purchased,  the  southeast  quarter  of  section  14,  township  78, 
range  4,  for  $373.33,  and  said  out-lots  25  and  26,  for  $66.66  each.  Hiis 
sale  was  made  ander  the  tahiatlon  law  of  1 843.  At  the  March  term,  1B44| 
without  notice  to  G.  a  motion  was  made  by  L.  0.,  to  Scft  aside  this  sale,  the 
cause  for  which  is  not  shown ;  Which  motion  Was  dustidnod,  and  a  new  exe- 
cution ordered.  On  the  26th  of  March,  1844,  a  second  execution  issued  on 
said  judgihent,  under  which  the  sheriff  sold,  and  L  0.  purchased  the  quar- 
ter section  Above  described,  for  $270 ;  the  two  lots  for  $65  each;  and  lot 
four  in  block  63,  for  $124^  makfaig  In  all  $514.  At  the  time  of  the  second 
sale,  the  judgment,  interest  and  costs  (including  the  costs  on  the  first  exe- 
cution), amounted  to  $523.31.  When  the  first  sale  was  set  aside,  no  order 
Was  made  as  to  which  party  should  pay  the  dosts  attending  the  same.  "L  0. 
receipted  the  execution  in  foil,  for  his  judgtnent  and  interest  The  propeii^ 
not  being  redeemed,  the  sheriff  executed  to  L.  C.  a  deed  for  the  property. 
Lot  four  in  block  63,  was  sold  and  conveyed  by  L  C.  to  G.  There  is  no  evi- 
dencie  to  show  that  G.  was  In  this  state,  subsequent  to  May,  1841.  About 
tiie  time  t>f  G.*s  death,  his  widow  and  the  older  childreu,  knew  something  of 
his  havhig  'purchased  certain  lots  of  L.  C.  in  Iowa,  but  had  the  impression 
that  their  rights  were  forfeited  by  neglect,  or  iSEuIure  to  make  payment,  and 
had  no  expectation  of -any  benefit  therefi-om,  until  about  April,  1864,  when 
lOtLe  of  the  heirs  first  visited  Davenport  on  other  business.  It  does  not  ap- 
pear positively,  that  the  widow  and  chlldrbn  of  G.  had  knowledge  of  the  bond 
tb  convey  the  out-ldts,  at  the  time  of  his  death,  or  that  tiiey  possessed  mdti 
knowledge  for  more  than  Six  years  prior  to  April  26th,  1864.  In  April,  1854^ 
the  heirs  of  G.  hiKlrlting,  demahded  of  L.  G.  a  spedfic  performance  of  the 
contract  to  convey  the  out-lots^  at  their  own  costs,  and  offered  to  pay  all  sums 
of  money  tiiat  might  be  owing  on  the  contract  L.  C.  refiised  to  convey. 
For  some  years  after  the  contract  with  G.  property  in  Davenport  depreciated, 
tmt  it  has  since  greatiy  increated  m  value.  On  a  bill  filed  by  the  heiA  of  G. 
to  compel  a  conYeyanoe ; 
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their  right  or  titto  acoraed,  from  pnweoatixig  their  suit. 

2.  That  the  jadgment  against  G.  and  the  sale  of  the  premisea,  under  the  same, 
did  not  extinguiah  the  rigftit  of  the  ^ompUdnants  to  call  Ibr  a  fipedflc  per- 
formanoe  of  the  contract. 

3.  Thai  L.  C.  having  eleoM  to  hold  Q.  to  a  performaBoe  of  tbfe  eotairn^  hf 
soing  on  the  notes  and  collecting  the  money,  held  the  lots  in  tmst  ibr  the 
complainants^  and  should  be  required  to  convejr  the  same. 

4.  That  Gt.  having  appeared  hj  attorney  in  the  suit  at  law  on  the  notes,  fail 
heirs  could  not^  without  a  atroager  showing  than  is  made  in  this  cam,  ga 
bade  of  the  judgment,  and  show  that  it  was  rendered  ibr  too  much. 

6.  That  the  first  sale  on  execution  having  been  set  asidei  without  notice  to  (sK, 
L.  C.  could  derive  no  advantage  thereby,  and  was  liable  to  the  complainants 
fijr  the  amounts  Md  at  that  sale,  ^on  the  property. 


Aj^peal  from  the  SooU  District  Court* 

Bill  in  chancery  to  enforce  the  specific  perfolrnance  of  m 
contract  relating  to  certain  out-lots  in  the  dtj  of  Davenport 
The  case  was  heard  on  the  pleadings,  exhiUts  and  deposi- 
tions, and  the  issues  found  for  the  defendant.  From  a  reoord 
coyering  nearly  t^ro  hundred  pages^  we  gather  that  the  &dtB 
are  substantially  these:  On  the  14th  of  December,  1840,  ^be 
defendant  sold  to  one  John  A.  Chino  (thefather  of  the  com- 
plainants), said  out-lots,  being  twenty-five  and  twentynsix  iB 
his  second  addition  to  the  town  of  Davenport.  He  executed 
to  Gano  the  usual  bond  for  the  conveyance  of  these  lots,  by 
good  and  sufficient  warranty  deed.  (Jano  wIgs  to  pay  for 
the  lots  five  hundred  dollars,  seventy -five  df  which  was  paid 
at  tbe  time,  one  hundred  and  fifty  dollars  to  be  paid  on  tite 
first  day  of  June,  1841,  and  the  balance  in  two  equal  install- 
ments in  twelve  and  eighteen  months,  firom  the  date  of  ihe 
contract.  Gano  never  resided  in  this  state,  nor  have  his 
heirs,  the  complainants  herein.  Gano  died  on  the  Mh  day 
of  July, ^1844,  in  Cincinnati,  Ohio.  The  complainants  wei^ 
never  in  this  state,  after  the  death  of  their  fathet,  until  the 
year  1853,  and  this  suit  was  commenced  in  April,  1864.  At 
bis  death,  he  left  eight  children,  all  of  whom  were  minoiB 
except  one,  and  three  were  still  under  age  at  the  time  of  the 
eommencement  of  this  suit.    There  is  some  testimony  tmd- 
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ing  to  show,  that  defendant  received  the  sum  of  seventy-flya 
dollars  on  this  contract,  in  the  spring  of  1841,  but  not  suffix 
dent  to  overcome  the  sworn  denial  of  the  pajment  made  in 
the  answer. 

At  the  October  term,  1842,  of  the  Scott  county  District 
Court,  defendant  brought  suit  against  Gano,  for  the  unpaid 
purchase  money  due  on  this  bond.  To  this  suit,  defendant 
Appeared  by  his  attorney,  and  a  judgment  by  nil  dicU  was 
rendered  in  &vor  of  plaintifl^  at  the  June  term,  1848,  for 
$464.20,  the  amount  of  the  principal  and  interest  of  the  re- 
maining payments  due  on  said  lots.  On  the  10th  of  July, 
1848,  an  execution  was  issued  on  this  judgment,  and  on  the 
26th  of  August  next  after,  by  virtue  of  said  execution,  the 
sheriff  sold,  and  the  defendant  purchased,  the  following  prop* 
erty  of  said  John  A.  Gano,  for  prices  following :  southeast 
quarter  section  14,  township  78,  range  4,  for  $878.88^ ;  and 
said  out-lots  25  and  26,  for  $66.66  each.  This  sale  was  made 
under  the  '^  valuation  law,"  of  1848.  At  the  March  term, 
1844,  without  notice  to  Gano,  a  motion  was  made  by  Le- 
claire,  to  set  aside  this  sale,  which  was  sustained,  and  a  new 
execution  ordered.  The  cause  for  setting  it  aside,  is  not 
ahown.  We  infer,  however,  that  it  was  because  the  prop- 
erty was  sold  under  said  '^  valuation  law,"  such  sales  having 
been  held  irregular  about  that  time  by  our  courts.  And 
then  afterwards,  on  the  26th  of  March,  1844,  a  second  exe- 
<^ution  issued  on  said  judgment,  and  thereunder  the  sheriff 
sold,  and  the  defendant  herein  purchased  the  following  prop- 
erty of  said  Gano,  for  prices  following.  The  qaarter  section 
before  mentioned  for  $270 ;  the  two  ouMots  for  65  dollars 
each ;  and  lot  4,  block  68,  for  124  dollars,  making  in  all  514 
dollars.  At  that  time,  the  judgment,  interest  andcosts(includ- 
ing  the  costs  on  the  first  execution),  amounted  to  $528.81. 
When  the  first  sale  was  set  aside,  no  order  was  made  as  to 
which  party  should  pay  the  costs  attending  the  «ame.  The 
amount  of  such  costs  is  not  conclusively  shown,  but  the  prob- 
able amount  is  $9,26.  The  plaintiff  in  that  suit,  receipted 
the  execution  in  full  for  his  judgment  and  interest  This 
property  was  not  redeemed,  and  in  due  time  the  sheriff  exe- 
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cnted  to  him  a  deed  in  proper  form.  In  AprU,  1854,  and 
before  the  commencement  of  this  suit,  the  complainants  in 
writing,  demanded  of  def3ndant  the  specific  performance  of 
said  contract  of  December,  1840,  at  their  own  costs,  and  of- 
fered to  pay  any  and  all  sums  of  money  that  might  be  due 
or  owing  on  said  contracts  The  performance  was  refused, 
and  their  right  to  ask  the  same  denied^  There  is  nothing  to 
show  that  Gano  was  in  this  state  subsequent  to  May,  1841. 
The  weight  of  the  testimony  is,  that  at  or  about  the  time  of 
Gano's  death,  his  widow  and  the  older  children,  knew  some- 
thing of  his  having  purchased  certain  lots  of  Leclaire  in  Iowa, 
but  had  the  impression  that  their  rights  were  forfeited  by 
Beglect  or  failure  to  make  payments,  and  had  no  expectation 
of  any  benefit  therefrom,  until  about  the  time  of  the  com- 
xnencement  of  this  suit,  when  one  of  the  heirs  first  visited 
Davenport,  on  other  business.  Lot  4,  block  63,  sold  on  the 
execution  aforesaid,  was  sold  by  the  defendant  to  Gano,  for 
which  he  held  hia  deed.  That  the  children  or  widow  had 
knowledge  of  this  bond  or  contract  to  convey,  at  the  time  of 
his  death,  is  not  positively  shown ;  nor  is  it  shown  that  they 
had  such  knowledge  more  than  six  years  prior  to  the  com- 
mencement of  this  suit  For  some  years  a&er  the  contract 
with  Gano,  property  in  Davenport  greatly  depreciated  in 
value,  but  within  the  last  five  or  six  years  it  has  greatly  ap- 
preciated, and  the  property  now  in  controversy  has  become 
quite  valuable.  . 

The  court  below  dismissed  the  bill,  at  the  costs  of  com- 
plainants, &oni  which  decree  they  appeal 

G,  S.  C,  Dow  and  W.  E.  LeffingweU,  for  the  appellants. 

Whitaker  A  Orant,  and  Cook  Jh  Dtlbn,  for  the  appellee. 

Wbight,  G.  J. — ^To  defeat  the  plaintiff's  action,  and  sus- 
tain the  decree  below,  the  appellee  relies  upon  two  grounds : 
Firsi,  the  statute  of  limitations,  which  he  sets  up  by  plea, 
supported  by  an  answer ;  and  Second^  that  by  the  judgment, 
execution  and  sale,  the  right  of  the  complainants  to  call  for 
a  specific  performance  was  extinguished. 
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Tbis  case  was  before  this  court  at  the  December  term,  18&4. 
At  that  time,  defendant  had  set  up  his  defence  of  the  statute 
'of  limitations,  to  which  there  Was  a  demurrer.  This  demur' 
ter  having  been  overruled  by  the  court  below,  complainants 
appealed,  and  this  court  held  the  demurrer  well  taken.  The 
«cause  being  remanded,  the  same  defence  was  again  set  iip-^ 
demurred  to— and  demurrer  overruled.  When  the  former 
decision  was  made  in  this  court,  an  application  fc^  a  rehear* 
ing  was  made,  which  is  still  pending.  The  parties  having 
prepared  their  case,  and  had  a  hearing  ^.n  the  merits  siti'dSe 
-that  time,  it  now  comes  before  us  for  final  adjudication,  the 
<lefendant  treating  his  argument  herein  as  if  made  also  on 
his  application  for  a  rehearing. 

The  decision  before,  only  covered  thfe  question  Inised  bjr 
-the  statute  of  limitations,  and  defendant  now  insists  that  it 
mistakes  the  law,  as  also  the  &cts.  It  is  true,  that  otte 
-ground  upon  which  the  demurrer  was  sustained  was,  that  liB 
1;he  statute  of  limitations  of  1848,  did  not  commence  running 
^ntil  after  the  death  of  Gano,  the  heirs,  if  minors,  and  out  of 
ihe  state,  were  saved  by  sections  7  and  8  of  that  statute, 
'This  was  evidently  based  on  a  mistake  in  feet,  for  the  bill 
:and  ail  the  testimony  shows,  that  he  died  more  than  a  year 
.-after  the  takipg  effect  of  the  statute.  In  addition  to  thisi 
however,  defendant  insists  that  the  former  opinion  misap* 
prehends  the  time  when  the  statute  began  to  run  against 
Gano  or  his  heirs,  that  time  being,  as  is  now  urged  by  ap- 
pellee, from  the  date  that  he  had  a  righi  to  demand  a  deed, 
and  not  fix>m  the  time  of  making  such  demand. 

K  we  should  grant  defendant's  position  in  this  respect, 
however,  he  would  not  be  aided,  unless  we  should  concur 
with  him  in  still  another  and  more  important  question  in- 
volved  in  this  part  of  the  case.  In  delivering  the  former 
opinion.  Hall,  J.,  says,  *'  that  the  4th  section  of  the  act  of 
1848,  does  not  apply  to  this  class  of  eases — ^that  the  capital 
circumstances  of  the  contract  was  the  land.  Gano  contracted 
for  the  land,  and  Leclaire  agreed  to  convey  land,  not  to  paj 
money,"  and  he,  therefore,  concludes  that  six  years  is  not  the 
limitation  applicable  in  such  cases ;  but  that  it  must  be  gov* 
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ttned  by  the  7th  section,  which  limits  the  right  of  actioti  to 
twenty  years  after  the  right  or  title  aecrued.  If  this  is  the 
law,  then  it  is  manifest  that  all  other  questions,  such  as  the 
minority  of  the  coinplainafits,  when  the  statute  commenced 
Tanning,  and  matters  of  that  character,  become  unimportant, 
for  there  is  no  pretence  that  the  tWBnty  years  had  expired 
when  this  action  was  commenced.  And  our  opinion  is,  that 
this  is  the  law.  We  hold  it  to  bethe  law,  in  theflnst  place, 
because  it  has  been  so  declared  by  this  court,  after  what  is 
conceded  to  have  been  a  full  argument,  covering  in  its  range 
many  Of  the  adjudicated  cases ;  and  in  the  second  place,  be- 
<»iuse  it  fully  accoids  with  our  own  convictions,  and  as  we 
believe,  the  strong  current  Of  the  decisions  of  other  courts. 

We  recogni2»  the  rule,  that  courts  of  equity  are  within  the 
spirit,  if  not  the  words,  cf  the  statute  of  limitations.  In 
many,  amd  periiaps  most  cases,  they  act  upon  the  analogy 
of  the  limitations  at  law ;  while  in  others,  they  act  not  w 
much  in  analogy,  tts  in  ti)edimce  to  such  statutes.  B«t  if  we 
concede  that  in  such  cases  as  the  one  before  us,  equity  wiU 
tust  in  cbdixence  to  the  statute  (Of  which  we  shall  speak  here- 
Hfter),  it  would  not  advance  the  argument ;  for  to  give  this 
view  pertinency,  it  must  be  taken  for  grattted,th9t  this  case 
comes  within  the  terms  of  the  4th  section  of  the  act  of  ISlih 
February,  1848.  Acts  of  1848, 884.  If  that  is  granted,  theii 
the  argument  is,  that  inasmuch  as  six  years  isthe  time  therein 
fixed  for  commencing  an  action  at  law,  youeannot  by  change 
ing  the  forum,  extend  or  change  the  time.  But  it  is  denied 
that  it  does  come  within  the  terms  of  that  section,  and  here 
is  where  the  cont^5ver8y  hinges.  It  will  not,  therefore,  do 
to  admit  or  take  that  for  granted  which  is  denied,  and  upon 
l3iat  assumption  base  the  ailment 

The  material  portions  of  sections  4  and  7,  *re  as  follows : 
The  first  provides,  "  that  every  action  of  debt  or  covenant 
fi^r  rent,  or  arrearages  of  rent,  fbunded  upon  any  lease,  under 
lease,  or  every  action  of  debt  or  account,  founded  upon  any 
tt^gle  or  penal  bill,  promissory  note,  or  writing  obligatory, 
for  the  direct  payment  of  money,  on  the  ddivefty  of  prop* 
erty,  or  the  performance  of  covenants,  and  every  action  of 
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assumpsit,  shall  be  commenced  within  six  years  after  the 
cause  of  such  action  shall  have  accrued,  and  not  after/'  &c. 

The  second  provides^  "  that  everj  real,  possessory,  ances- 
tral or  mixed  action,  or  writ  of  right,  or  action  of  ejectment| 
brought  for  the  recovery  of  any  lands,  tenements  or  heredit- 
aments, shall  be  brought  within  twenty  years  next  after  the 
right  or  title  thereto,  or  cause  of  such  action  accrued,  and  not 
after,"  &c.  In  construing  these  two  sections,  we  first  remark 
that  there  is  perhaps  no  statute  of  limitations  in  any  of  the 
states  but  has  provisions  similar  to  these.  By  this,  we  mean, 
that  all  of  them  fix  a  difiierent  time  within  which  to  com- 
mence actions,  which  are  personal,  or  for  the  recovery  of 
money,  and  those  which  relate  to  lands.  As  a  general  thing, 
the  time  is  longer  in  the  latter,  than  in  the  former  class  of 
actions.  And  another  thing  is  equally  true  in  all  the  states, 
that  in  bonds  for  the  conveyance  of  lands,  or  the  perform- 
ance of  covenants,  the  party  may  either  proceed  in  equity 
for  a  specific  performance,  or  sue  at  kw  for  his  damages  re- 
Boltiug  firom  a  breach  of  such  covenants.  And,  notwith- 
standing this,  we  know  of  but  few,  if  any  cases,  in  which  it 
has  been  held  that  a  party  was  barred  of  his  right  to  claim  a 
specific  performance,  because  the  six  or  eight  years  (as  the 
statute  fixed  it),  had  elapsed  within  which  to  bring  the  ac- 
tion of  debt  or  covenant. 

Some  of  the  cases  referred  to  by  defendant's  counsel,  we 
have  been  able  to  examine ;  to  others  we  have  not  had  access. 
One  case,  is  that  of  WcUkins  v.  Harwood  et  ai,  2  Gill  &  Johns. 
307.  In  that  case,  the  administrators  of  llarwood,  against 
the  claim  of  plaintifi*(^^^ii^)i  preferred  against  the  estate, 
set  up  a  mortgage  given  by  the  plaintiff  to  the  decedent,  and 
claimed  that  they  had  a  right  to  retain  the  amount  thereoi^ 
out  of  the  distributive  share  which  said  plaintiff  was,  in  her 
suit,  claiming  of  the  estate.  By  the  law  of  that  state,  a  debt 
due  by  specialty,  was  barred  after  a  lapse  of  twelve  years. 
The  debt  due  by  the  mortgage,  became  due  and  payable 
more  than  sixteen  years  beibre  the  death  of  Harwood,  the 
mortgagor.*  The  question  arose,  whether  the  plea  of  the 
statute  of  limitations  ought  to  be  allowed  ?   In  the  argument. 
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oonnsel  in  support  of  the  plea^  refer  expressly  to  the  fact 
that  the  mortgagee  (or  his  administrator)  was  not  attempt- 
ing to  enforce  his  lien,  but  were  using  the  mortgage  as  a  set- 
oflF,  or  a  mere  evidence  of  debt.  And  in  the  opinion,  the 
court  lays  stress  on  the  fitct,  that  "  it  is  not  a  proceeding  to 
foreclose,  or  in  any  shape  against  the  thing  itself."  And  in- 
asmuch  as  it  was  a  mere  daim  of  a  debt,  it  was  held  that 
the  plea  was  good,  whether  the  question  arose  at  law  or 
equity.  But  we  feel  justified  in  saying,  that  if  the  proceed- 
ings had  been  to  foreclose  the  mortgage,  or  *'  against  the 
thing,"  or  property  mortgaged,  the  plea  would  have  been 
held  bad.  This  is  evident,  both  fix>m  the  argument  and- 
opinion.    This  case,  then,  does  not  aid  defendant 

The  People  v.  Everest,  4  Hill,  71,  is  a  brief  case,  and  arose 
upon  the  de&ult  of  the  defendant  as  sheriff,  to  return  an  exe- 
cution. It  is  very  imperfectly  reported,  and  without  any 
necessity,  as  &r  as  we  can  see,  proceeds  to  state,  that  while 
the  general  statute  of  limitations  has  no  application,  eo  no- 
mine,  to  a  bill  in  equity,  even  where  that  is  concurrent  with 
the  i^medy  at  law,  yet  courts  of  chancery  always  allow  it  to 
be  pleaded  in  such  cases;  for  the  reason  that  the  party 
should  not  be  allowed  to  evade  its  effect,  by  resorting  to 
another  forum.  Giving  to  the  dictum,  however,  its  fullest 
force,  it  weighs  but  little  in  this  case,  because  the  whole 
controversy  here  is,  whether  the  equitable  is  concurrent 
with  the  legal  remedy,  which  is  by  no  means  conceded,  and 
which  is  not  true  in  fact 

The  next  case  is  that  of  Latvrence  et  al  v.  The  Trustees  of, 
Jte.j  2  Denio,  577.  This  case  is  fully  reported,  and  instead 
of  sustaining  defendant's  position,  establishes  the  contrary 
doctrine.  Without  stating  the  facts,  we  shall  give  such  ex- 
tracts as  more  immediately  bear  upon  this  question :  "  If  the 
matter  in  controversy  in  a  court  of  chancery,  is  of  a  purely 
equitable  nature,  not  cognizable  in  a  court  of  law,  the  statute 
of  limitation  has  no  application,  but  the  court  will  apply  the 
doctrine  of  neglect  and  lapse  of  time,  according  to  discretion, 
regulated  by  precedents  and  the  peculiar  circumstances;  but 
where  the  two  courts  have  concurrent  jurisdiction,  and  also 
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where  the  aid  of  equity  is  invoked  on  aooount  of  special  cuTr 
Gumatances,  such  as  the  need  of  discovery,  the  difficvdty  of 
proceeding  at  law,  or  the  like,  the  statute  is  as  effectual  a  bar 
as  at  law,"  referring  to  Hamberi  v.  Rector  of  Trinity  Churchy 
7  Paige,  195  ;~  RooseveUv.  Mark,  6  Johns.  Ch.  289 ;  JSurcUnfi, 
v.  Sheldon,  10  Yeager,  41,  and  other  authorities.  And  agaiz^ 
^'  if  the  present  claim  is  one  in  which  a  court  of  law  has  oon- 
current  jurisdioti(m  with  courts  of  equity,  this  suit  was  barred 
by  the  statute  of  limitations ;"  but,  proceeds  the  Tice-ohaor 
oellor,  "  the  remedy  was  limited  to  a  suit  ift  equity,^  where 
alone  the  assets  of  the  deceased  in  such  cases  could  be  pur- 
sued, and,  therefore,  upon  principle,  there  was  qo  ground  for 
holding  that  there  was  such  delay  in  filing  the  bill  as  to  de^ 
prive  the  complainants  of  relief.  The  plea  of  the-  statute 
was  overruled,  and  the  decree  was  afterwards  approred,  on 
a  hearing  before  the  chancellor.  The  same  general  doctrine 
may  be  found  in  2  Story's  Eq.  Jur.  §  1520,  and  the  note. 

The  case  of  Smith  ei  dL  y.  Gamey  et  al^  X  LitUe,  295,  ia 
mtore  in  pointy  and  seei^  to  &yor  the  doctrine  contended  Ibgr 
by  defendant ;  it  was  decided  in  1822,  and  the  concluding 
part  of  the  opinion  is  as  follows :  "  If  then,  the  statute  would 
have  operated  as  a  bar  to  an  action  at  law,  founded  upon  th9 
contract,  it  would  seem  to  foUow,  that  it  must  operate  equal- 
ly as  a  bar  to  a  suit  in  equity,  founded  upoa  the  same  cou^ 
tract ;  for  a  court  of  equity  is  as  much  bound  by  the  statute 
as  a  court  of  law.  In  fact,  in  all  cases,  the  same  rules  of  pro* 
priety,  (property  ?)  and  the  same  rules  of  decisions,  goyero 
both  courts ;  and  it  is,  therefore,  a  settled  rule  that,  a  court 
of  equity  will  not  decree  the  specific  execution  of  a  contractii 
upon  which  a  court  of  law  will  not  giye  damages." 

We  must  be  permitted  to  say,  that  the  conclusion  is  uot 
justified  by  the  premises.  Because  the  same  rules  of  deci* 
aion  govern  both  courts,  it  by  no  nveans  follows  that  it  is  a 
titled  rule,  that  a.  specific  execution  of  a  contract  will  not  be 
decreed,  because  the  time  to  claim  damages  in  a  court  of  law 
has  elapsed.  To  satisfy  us  that  it  is  a  settled  rule,  we  should 
want  more  than  the  conclusion  drawn  from  insufficient  prem- 
isBSi  unsupported  by  reference  to  auy  authority.    *'It  would 
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meem  to  follow/'  says  the  opinion,  but  the  question  is,  does  it 
&II0W?  If  it  doeq,  then  we  acknowledge  that  we  misappre- 
hend the  current  of  authorities  in  all  the  other  states,  as  far 
as  e^^amined.  Spme  of  these  authorities,  we  propose  to  briefly 
examine,  remarking  before  leaving  the  other  authorities  cited 
bj  plaiQtifi^  that  most  of  them  merely  recognize  the  general 
rule  that  courts  of  equity  wiU  ^t  in  analogy,  if  not  in  obe- 
dience to  the  statute,  or  relate  to  the  doctrine  of  techQical, 
^ntinuiug  and  express  trusts.  Such  axe  Kane  y.  Bloodgood^ 
7  John^  CL  90 ;  Bedford  v.  TFocfe,  17  Vesey,  95  ;  Banks 
T.  Judah^  8  Conn«  14d ;  Hovenden  y.  Anneslyy  2  Sch.  &  Lef. 
#30;  2  Story's  Eq,  Jur.  §  1520. 

X^  tufi^  then,  brie%  refer  to  some  of  the  authorities  that  not 
Qnly  se^m  to,  but  do  settle  the  rale,  different  firom  what  would 
appear  to  be  laid  doi^n  in  1  Littpll,^^ra.  The  statute  of 
Umitations  does  not  apply  in  the  Qase  of  a  vendee  bringing  a 
l>ill  for  the  specific  performance  of  a  contract  The  only 
question  as  to  time,  is  a  question  9;£  diligence.  Washium  v. 
^asUmm  et  cd.,  4  Iredell's  Eq.  Cases,  806. 

If  an  injured  party  has  a  right  to  either  qf  two  actions,  the 
one  he  chooses  is  not  barred,  because  the  other,  if  he  had 
brought  it,  might  have  been.  Lamb  v.  Clark^  5  Pick.  198; 
Bedell  v.  Janney  et  a2.,  4  (xilm.  198* 

Where  a  debt  is  secured  by  the  asf^ignment  of  a  mortgage, 
the  security  is  not  impaired  by  the  statute  of  limitations  bar- 
ling a  recovery  on  the  note.  Oullwn  v.  Bank  o/Afobile,  23 
Ark.  797  ;  Bdknap  y.  Gkasc^^  11  Oonn.  160 ;  Miller  v.  Hdrn^ 
%^  If,  Marsh.  687.  7he  ^l^ort^e^t;  period  which  a  court  of 
equity  is  bound  to  consider  an  absolute  bar  to  a  suit  respect- 
XDLg  seal  estate,  in  analogy  to  the  limitations  at  law,  is  twenty 
years.  Vanck  v.  Ed;w(ird^^  1  Ho£  Ch.  882  ;  Sawley  v.  Oram- 
pr^  4  Cow.  718. 

t^a^^  V.  Cqufjsoni  1  M -Lean,  120,  is  a  well  considered 
isaa^  and  after  examining  several  caseei  decided  in  Tennessee, 
the  court  say :  "  From  these  deciaioos^  it  does  not  appear  th^t 
the  Supreme  Court  of  Tennessee,  have  decided  that  th^ 
statute  operates  as  a  bar  to  the  specific  execution  of  a  con- 
tract^ by  an  heir,  on  whom  th^  real  es|ate  has  been  cast  by 
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the  decease  of  his  ancestor.  Such  a  decision  would  be  so 
novel  in  its  character,  and  injurious  in  its  consequences,  that 
we  should  reqmre  a  clear  adjudication,  fixing  such  a  con- 
struction of  the  statute,  before  we  could  consider  it  as  the 
law  of  this  state/'  And  again,  we  know  that  courts  of 
equity  have  frequently  granted  relief  in  this  class  of  cases, 
where  the  bill  has  been  filed  long  after  the  statutory  bar 
to  an  action  at  law  to  recover  damages,  would  avail  In 
many  instances,  perhaps,  the  defence  was  not  urged.  This  is 
true,  and  the  fact  that  it  was  not,  if  not  an  affirmative,  is  at 
least  a  strong  negative  argument,  that  it  was  not  a  bar.  In- 
deed, we  can  find  but  few  of  the  many  cases  on  the  subject 
of  specific  performance,  where  this  defence  was  urged.  Even 
where  the  time  had  passed  at  the  time  of  the  commencement 
of  the  suit  for  the  recovery  of  damages,  relief  has  been 
granted  in  such  cases,  twelve,  fifteen,  twenty,  and  even  a 
greater  number  of  years,  after  the  conveyance  should  have 
been  made.  Generally,  the  statutory  bar  for  commencing 
actions  at  law  relating  to  realty,  will  be  the  guide ;  but  the 
relief  may  be  denied,  where  a  less  number  of  years  even  may 
have  elapsed,  and  it  may  be  granted  where  the  time  is 
greater.  Each  case  must  stand  on  its  own  circumstances. 
If|  however,  there  are  no  peculiar  circumstances,  the  legal 
bar  governing  real  actions  will  apply.  Baher  v.  Morris^  10 
Leigh,  284 ;  GetcheUy.  JeweU,  4  QreenLSSO ;  Kinna  v.  Smiih^ 
2  Green.  Ch.  14;  HawUy  v.  Cramer^  4  Oowen,  748;  2 
Story's  Eq.  Jurisp.  §  747;  Hlmendor/y.  Taylor,  10  Wheat. 
168 ;  Baker  v.  Whitney,  3  Sumner,  475 ;  MiUer  v.  McInUrt, 
1  McLean,  85 ;  and  same  case  in  6  Peters,  62.  This  doc- 
trine is  expressly  recognized  in  Angell  on  Limitations,  §  26, 
and  2  Story's  Eq.  Jur.  §  1520,  where  it  is  said,  that  if  a 
legal  title  would  in  ejectment  be  barred  by  twenty  years 
adverse  possession,  courts  of  equity  will  act  upon  the  like 
limit,  and  apply  it  to  all  cases  of  relief  sought  upon  equitable 
titles,  or  claims  touching  real  estate."  See  also  Willard's 
Equity,  298. 

Leaving  cases,  let  us  briefly  look  at  the  question  upon 
principle.    The  counsel  for  defendant  insist,  that  compfadn* 
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ants  are  barred  of  their  action,  because  thej  Lave  a  concnif- 
rent  legal  remedy,  and  that  they  cannot  by  a  change  of  forum, 
extend  their  right  to  commence  the  action.  Such,  too,  is  the 
general  language  of  the  books,  and  we  may  deduce  from  the 
authorities,  these  two  propositions :  First,  in  cases  of  concur- 
rent jurisdiction,  courts  of  equity  equally  with  courts  of  law, 
are  bound  by  the  statute,  and  they  may,  therefore,  in  such 
cases,  be  said  to  act  in  obedience  to  such  statute.  Second, 
in  cases  not  of  concurrent  jurisdiction,  the  statute  is  applied 
in  many,  and  indeed  most  instances,  to  equitable  titles,  by 
way  of  analogy  to  the  law.  PlaU  et  al.  v.  Northane^  6  Mason, 
112 ;  Raymond  v.  Simpson,  4  Blackf  77 ;  Kane  v.  Bhodgood^ 
7  Johns.  Ch.  90;  Murray  v.  Coster^  20  Johnson,  576; -2 
•Story's  Eq.  Jur.  §  1520.  And  hence  it  is,  that  in  the 
first  class  of  cases,  a  change  of  forum,  will  not  extend  the 
time  for  commencing  the  action.  Therefore,  while  under 
the  old  practice,  at  least,  cases  of  account,  of  fitiud,  of  parti- 
tion, of  dower,  and  the  like,  might  be  brought  in  either  juris- 
diction, yet  the  statute  of  limitation  applied  in  one  court  as 
in  the  other.  Smith  v.  McIveVy  9  Wheaton,  582.  But  let 
us  ask,  if  court  of  law  has  concurrent  jurisdiction  in  this 
case  ?  What  relief  here  sought,  could  such  a  court  give  ?  There 
is  no  change  of  forum,  because  there  is  but  one  appropriate 
or  proper  one.  Ever  since  courts  have  acted  in  such  cases, 
the  jurisdiction  has  been  exercised  by  the  chancellor.  Courts 
of  law  have  no  power  to  adjudge  or  to  order  the  specific  exe- 
cution of  such  contracts.  It  is  true,  as  already  stated,  that 
complainants  might  have  sued  for  the  penalty  at  law,  to  re- 
cover their  damages ;  but  the  subject,  object  and  purpose  of 
the  contract,  was  the  land.  As  is  said  in  the  former  opinion, 
that  is  the  ''capital  circumstance."  This  bond  is  in  the 
nature  of  a  conveyance.  It  gives  the  vendee  a  certain  equi- 
table interest  therein.^  Defendant  was  the  trustee  of  Oano  as 
to  this  land,  upon  the  payment  of  the  purchase  money,  and 
Gano,  as  to  such  purchase  money,  was  a  trustee  for  defend- 
ant ;  and  to  secure  this  money,  defendant  had  a  lien  on  the 
land.  2  Story's  Eq.  Jur.  789,  790.  To  enforce  this,  -the  prin- 
dpal  object  and  purpose  of  the  contract,  the  vendee  could 
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oal^  reaort  to  a  comt  of  ci^nccry.^  The  jurisdictioQ  is  w%, 
cosi^nvrent^  and,  there&xe,  to  talk  about  the  bar  uader  tb^ 
fpttrtb  action  of  th^  act  applying,  because  the  jurisdiction^ 
axe  comourreati  ia  a,  misapplication  of  the  term.  This  n4^ 
appli^oolj,.  where  y,o\i  aeel^  in  equity,  because  of  p^puU^. 
ciiioamBtance^  to  obtaiA  or  recover  that  yrhich  might  be  re- 
OOYered  at  law.  A  j^amiliar  illustratipn  of  this  rule,  ia  to  b^. 
found  in  that  olBgs  of  ca^ea  wbere  you  go  into  equity  for  di^: 
qovery,  and  thus  give  the  court  jurisdiction  of  a  matter  which; 
H  would  not  otherwise  have.  There  the  juriadlctious  arq^ 
trcMed  as  concurrent,  a^d  by  thus  giving  equity  juxisdic; 
tion,  you  cannot  i^void  the  atatute^  if  it  would  apply  at  law^ 
^ut  once  more,  and  finally  on  thia  part  of  the  case,  why  does  not 
ihia  caae  eome  strictly  a^d  clearly  under  the  seventh  section  of , 
the  statute,  and,  therefiDre,  not  barred  under  twenty  years,  ii 
i^eoessarily  then ;  or  if  in  leaa  than  that  time,  only  so,  because 
of  the  negligence  of  complainantSi  showing  an  abandonment  ^ 
of  their  claim,  or  beqaose  ol  9Qinc  other  equitable  circiMix-. 
stances  entitled  to  weight  7  It  is  an  action  to  recover  th^. 
liuid,  just  as  much  as  aa  action  of  ejectment  ia,  where  a  party: 
f^Uea  upon  his  legal  title.  If  the  defendant  was  paid  for  thia 
land,  it  may  well  be  doubted,  whether  even  twenty  years^ 
would  bar  the  action,  upon  the  principle  well  recogni:sed  in 
the  books,  that  the  statute  doea  not  apply  in  such  caaeQ  pC 
trust.  But  waiving  that,  it  is  conceived,  that  if  the  complain-, 
anta  are  ollkerwiae  en;titled  to  relief,  they  should  not  be  barred^ 
liheif  action  in  aix  years,  any  more  tha^n  if  they  had  a  deed^ 
and  brought  ejectment,  or  had  a  mortgage  and  aought  tQ 
fDredose ;  because,  in  auph  caaea,  they  might  apd  ahould 
ha^^  brought  qovenant  on  tiie  deed,  or  as^mpsit,  or  d^bt,  on 
the  note  secured,^  within  a  Ica^  number  of  years,  than  th^t; 
^^d  for  the  ejectment  pr  forpdoapre  proceedings.  Thia  %C: 
tiou.  ia  brought  to  recover  tiie  land — to  test  the  title  in  effect^ 
It  i^  izL  effect,  a  i^  action,  Copiplain^ts  have  the  equita? 
ble,  and  seek  to  have  defendant  convey  to  them  the  le^ 
title,  which  they  say  ia  theirs,  and  which  he  holds  as  a  mere 
tpistee  for  them.  To  hold  th^t  their  right  of  action  is  barred 
aAec  the  lapae  pf  sdx  jea^rs^  to  our  minds,  would  be  doing 
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yioleixGe  to  the  sjnrit,  as  well  as  the  letter  of  the  at^tut^  a§ 
well  as  what  we  understand  to  be,  the  almort  uxu&gm  dW* 
X^sDt  of  decisions  in  all  the  states. 

If  it  appeared  that  theie  had  been  great  Iaehes^on  the  pa^ 
of  complainants ;  that  Yaluable  improyementa  had  been  mad^ 
upon  the  land ;  that  defendant,  relying  upon  his  Bght,  h^ 
parted  with  the  title,  or  from  any  circiim8tan<9e&  it  would  be 
inequitable  to  enforce  the  contract,  the  aigwnent  of  /ap^qf 
time^  which  is  always  considered  in  such  cases,  wQuld  have 
weight  No  such  considerations  arise  heie,,  how^Ten  Hlft^ 
minority  of  the  complaiiuints,  their  non-residence,  their  yg^ 
ranee  of  their  rights,  the  prosecution  of  their  daim  so  aQoi\.|{|| 
known,  excuse  and  explain  the  delay.  And.  while  tjipese 
might  not^  under  the  circumstances  of  tl^e  case,  prevent.  H^ 
running  of  the  statute,  of  limitations,  or  avoid  the  bar,  if  tb# 
whole  time  had  elapsed,  they  are  always  to  be  considered  tci 
excuse  apparent  laches,  and  avoid  the  argum/ent;  re9plti,Q{[ 
from  lapse  of  time«  We  conclude,  then,  that  the  firat  posir 
tion  of  defendant,  is  not  well  taken,  and  ifixk  the  lema^b^ 
that  the  novelty  of  the  question  in  this  stirfie,.  and  it9  full  a?^ 
g^oment  on  the  petition  for  a  reheariug,  as  weUl  99  on  tbf9 
ease  at  bar,  must  be  the  excuse  for  what  vftight  otherwi^i^ 
pear  an  extended  and  prolix  discussion  oj^  tba  question,  W9 
pass  to  the  second  ground  of  defence*,  # 

Pid  the  sale  under  the  judgment  obtained  by  Ledaiifi^ 
extinguish  the  right  of  the  complainants  to  these  lots  ?  Thi^ 
question  we  also  feel  constrained  to  answer  in  the  negirtiv^ 
tf  defendant  had  bought  tbis  jHroperty  oa  the  e^eoution  in 
latiafaction  of  his  whole  debt,  or  if  he  had  thjus  only  xeceiv^ 
a  portion  of  his  claim,  and  had  not  otheirwipe)^  either  by  pAj^ 
mmi  in  money,  qv  the  sale  of  other  piopcpigri  received  wj 
part  of  the  purchase  money,  we  should  perhaps  hal,d  ik^ 
title  of  complainants  ex,tinguished  by  sw>h  sale«  Bu^  ^  y^ 
m  entirely  different  question,^  when  he  Iw^  recei.Vre4  in  mor 
ney  and  other  property,  almost  fivcraixth^  oi  thf^  purphafw 
money.  Treating  the  last  sale  as  the  valid  exid  bindingr  om 
for  the  present^  it  appears  that  with  the  seve^ty-^ve  dollaip 
paid  all  the  tiine  of  the  contract,  k^  has.  i^oeivcid  th^iop^ 
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aside  from  the  out-lots  in  controversy,  $468 ;  the  whole  debt 
being  five  hundred  and  ninety-eight  He  has  then  been  paid 
all  but  one  hundred  and  thirty  dollars  of  the  purchase  money, 
and  insists  that  he  is  entitled  to  that,  and  also  the  lots.  K 
this  is  correct — if  this  is  equity — ^then  indeed  have  we  failed 
to  understand  the  fundamental  principles  upon  which  equity 
is  administered.  But  if  it  is  his  right  in  equity,  then  we  have 
nothing  to  do  but  to  so  determine,  however  hard  it  may 
seem ;  for  hard  cases  should  not  make  bad  e^ly,  any  more 
than  bad  law.  Let  us  see  whether  it  is  his  right,  or  whether 
equity  can  do,  without  violence  to  any  rules,  that  which  jus- 
tice would  seem  to  dictate. 

While  there  are  certain  leading  rules,  that  must  obtain  in 
the  decision  of  all  cases,  and  which  cannot  be  disregarded, 
yet  it  is  equally  true  that,  in  a  court  of  equity  at  least,  each 
case  must  be  determined  to  a  certain  extent,  upon  its  own 
peculiar  circumstances  and  equities.  And,  therefore,  it'will 
not  do,  as  in  the  argument  at  bar,  to  lose  sight  of  the  rela- 
tions of  these  parties,  and  their  respective  duties  and  obliga- 
tions. Say  counsel,  for  instance,  "  suppose  some  other  cred- 
itor of  Gano^s  had  sold  and  purchased  his  interest  in  these 
lots  by  judicial  sale,  would  this  not  have  extinguished  his 
right  to  the  same,  if  he  failed  to  redeem?"  Grant  it,  and 
does  it  therefore  follow  that  the  same  is  true,  if  defendant 
purchased?  In  the  case  supposed,  there  is  no  contract  out- 
standing, or  obligation  on  the  purchaser  to  convey  these  lots; 
In  the  case  at  bar,  there  is  such  an  obligation  ;  and  i^  by 
purchasing  in  Gano's  interest^  he  thereby  extinguishes  all 
right  in  him  to  the  lots,  then  the  same  would  be  true, 
whether  he  purchased  before  or  after  the  time  he  was  bound 
to  convey,  though  there  might  have  been  a  strict  perform- 
ance on  the  part  of  Gano.  Would  counsel  contend  that  be- 
cause a  stranger  to  this  contract,  might  thus  extinguish  or 
defeat  Gano's  right  to  the  property,  therefore  Leclaire  could, 
in  the  same  manner,  relieve  himself  from  his  obligation  to 
tjonvey  the  land,  by  purchasing  before  the  maturity  of  the 
bond.  We  think  we  may  safely  say,  not.  What  difference 
does  it  make,  th^i,  whether  he  purchases  before  or  after  the 
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time  he  was  to  convey  ?  K  the  complainants^  lights  are 
otherwise  perfect,  how  can  the  purchase  by  him,  affect  them  ? 
Sappose  he  had  received  the  whole  ^^urchase  money,  and  had 
never  oonveyed,  with  his  obligation  to  convey  outstanding, 
could  he  satisfy  his  bond,  and  defeat  their  right  to  a  deed, 
by  purchasing  their  equity  at  a  judicial  sale  2  This  under* 
taking  is  to  make  to  the  vendee  or  his  heirs,  a  good  and  suf* 
ficient  warranty  deed,  upon  the  compliance  on  their  part 
with  certain  conditions,  and  though  he  might  bny  in  ever  so 
many  equitable  or  legal  titles,  his  obligation  is  the  same ; 
and  these  rights  are  co-extensive  with  his  obligation.  Let 
us  suppose,  that  the  whole  purchase  money  had  been  paid  at 
the  time  of  the  contract^  and  that  the  conveyance  was  to  be 
made  on  the  happening  of  some  other  event  Could  defend- 
ant on  the  happening  of  the  contingency,  be  excused  £rom 
conveying,  upon  the  ground  that  he  had  at  a  judicial  sale, 
bought  in  their  right  to  a  deed,  or  their  equity  in  the  lots? 
He  might  require  that  the  amount  paid  by  him  should  be 
discharged)  and  insist  upon  it  as  a  lien,  or  the  lots  to  be  paid  for 
before  he  parted  with  the  title ;  but  he  could  not,  upon  any 
equitable  ground,  hold  on  to  the  purchase  money,  and  the 
lots  also.  Much  less  can  he  do  so,  where  he  purchases  the 
lots  in  part  payment  of  the  consideration  money. 

The  case  of  Qrahb  v.  Orant^  4  Scanu  163,  cited  by  defend- 
ant, so  &r  from  fevoring  his  view,  at  least  negatively,  holda 
that  he  cannot  by  such  sale  alone  defeat  their  rights.  There 
a  part  of  the  purchase  money  was  paid,  and  judgment  recov- 
ered for  the  balance.  An  execution  being  issued  thereon, 
and  returned  no  property  found,  the  vendor  filed  his  bill 
setting  out  these  facts,  and  concluded  with  a  prayer  for  the 
sale  of  the  lands  in  satisfection  of  said  judgment  Defendant 
was  served,  the  bill  taken  pro  canfesso^  and  a  decree  in  accord- 
ance with  the  prayer.  The  defendant  then  filed  his  bill  of 
review,  which  was  demurred  to,  and  demurrer  sustained. 
The  writ  of  error  was  prosecuted  to  the  decision,  sustaining 
said  demurrer.  Defendant  (or  complainant  in  the  bill  of 
review)  claimed  that  the  vendor  was  bound  to  execute  a 
deed  to  the  vendee,  and  then,  and  not  untU  theoJ^evy  hia 
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e:k:ectitian  on  the  land.  The  court  say,  "  doubtless  he  might 
have  done  so,  bctt  he  was  not  necessarily  required  to  resort 
to  that  particular  remedy.  In  this,  as  in  many  other  cases, 
tkie  law  gives  a  choice  of  retnedies,  and  he  had  a  right  to 
elect  whether  he  would  convey  the  land,  and  levy  his  exe* 
CUtion  upon  it,  or  file  his  bill  in  chancery,  and  subject  it  to 
the  payment  of  his  judgment"  But  nowhere  is  it  intimated, 
that  by  a  sale,  without  a  previous  conveyance,  or  an  ordef 
of  court,  or  bill  filed,  the  vendor  could  divest  the  vendee  of 
his  right  to  a  deed. 

Again ;  it  is  said,  that  the  purchaser  of  a  traot  of  land,  un- 
der an  execution  sale,  acquires  all  the  right  «nd  title,  what^ 
ever  it  is,  which  the  defendant  has  in  the  premises,  to  the 
dame  extent  as  he  would  by  a  voluntary  purchase  fix)m  the 
paYty ;  referring  to  Turpsy  tt  aL  v.  Saunders  tt  aL^  4  Scam. 
682 ;  Andrews  v.  Murphy^  11  Geo.  481 ;  Boyd^s  Leasee  v. 
ijong worthy  11  Ohio,  252  ;  SerihnerY.  Locktvood,  9  Ohio,  186, 
and  other  cases.  This  is  true,  and  particularly  so,  when  ap- 
plied  tb  third  persons,  or  the  extent  of  that  interest ;  that  is 
to  say,  if  the  defendant  had  a  fee  simple,  leasehold,  or  oth^ 
interest  or  title,  that  the  purchaser  at  such  a  sale  acquires 
neither  more  nor  less.  But  how  far  is  this  rule  pertinent  to 
this  case  ?  The  purchaser  acquired  the  right  to  ftilfiU  tbe 
contract  and  demand  the  deed.  He  virtually  assumes  to  pay 
the  money,  and  then  asks  to  .be  subrogated  to  the  rights  of 
the  vendee.  Leclaire,  or  the  vendor,  by  the  law,  could  do 
no  more,  nor  yet  so  much,  for  as  already  shown,  he  could 
not  thus  satisfy  his  bond  or  undertaking  to  convey.  By 
purchasing  at  the  sale,  he  becomes  in  &ct,  the  vendee  as  well 
as  the  vendor,  and  while,  technically,  he  may  be  said  to 
stand  in  the  place  of  the  complainants,  or  the  original  ven- 
dee, his  obligations  assumed  by  his  original  contract,  are 
thereby  none  the  less  binding,  nor  can  he  escape  Irom  them, 
if  there  is  otherwise  a  sufficient  compliance  on  the  part  of 
the  obligees.  He  had  his  election  to  declare  the  contract  at 
an  end,  or  to  hold  Gano  to  a  performance.  If  he  elects  to 
pursue  the  latter  course,  as  he  has,  by  suing  on  the  notes  and 
collecting  the  money,  he  should  be  held  to  do  as  he  agreed, 
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and  that  is,  to  convey  the  lots.  The  ri^ht  of  Oano  and  his 
heirs  to  redeem,  was  not  only  a  statutoty  redemption  from  a 
"^eriff 's  sale,  biit  abo  a  right  resulting  from  the  telation  (M- 
ated  by  virtue  of  the  contract  ;  an  equitable  right,  based 
tipon  equitable  principles.  The  lots  remain  in  his  hands ;  he 
\>y  his  contract,  held  them  in  trust  .br  the  vendee ;  And  thuss 
being  in  his  hands,  a  court  of  equity  will  lay  hold  of  the  sub- 
ject of  the  trudt,  for  the  benefit  of  the  cestui  que  trust.  Riglty 
•V.  Oasey^  4  Har.  k  McH.  1^8. 

We  are  referred  by  defendant's  Counsel,  to  the  caise  df 
Btoome  V.  The  Missouri  Iron  Company^  17  How.  840.  Thifi 
case  is  in  every  essential  particular  different  from  that  That 
Suit  was  brought  in  1848,  to  enforce  the  specific  exelbutidti 
bf  a  contract  entered  into  in  1889.  The  Vendee  never  paid 
or  offered  to  pay,  the  consideration  money,  nor  did  he  in  any 
manner  cdmply,  or  pretend  to  comply,  with  his  contract  li 
addition  to  this,  the  property  claimed,  had  been  sold  several 
years  before  the  bill  was  filed,  on  a  judgment  obtained 
against  the  vendors ;  and  the  next  year,  the  vendors  exe- 
cuted to  the  purchaser  at  such  sheriff's  sale,  a  deed  for  tiie 
Ame  property.  And  afterwards,  in  1848,  a  decnee  was  en- 
tered against  the  vendee,  for  the  purchase  money,  which  the 
court  held  Was  an  equitable  lien  upon  the  land.  The  land 
was  decteed  to  be  sold  for  the  payment  of  the  consideratioh 
money.  It  was  accordingly  sold,  and  "this  proceedings  Wtis 
had,"  says  the  Court,  "  on  the  ground  that  the 'vendee  had  aban- 
doned his  claim  to  the  land"  Under  these  circumstance 
Justice  M*Lean,  in  delivering  the  opinion  of  the  court, 
might  well  say,  that,  "  it  would  be  difficult  to  find  any  case, 
where  the  objections  to  the  specific  execution  of  a  contract, 
are  more  insuperable  than  in  this  case."  There,  no  part  of 
the  condition  money  had  been  paid ;  here  only  a  small  amount 
remains  unpaid.  There,  the  interest  of  the  vendors  in  the 
land,  had  been  sold  under  execution,  as  well  as  by  their  own 
voluntary  deed,  whether  with  or  without  notice  to  the  pur- 
chaser of  complainants'  outstanding  bond,  is  not  shown. 
Here,  Leclaire  still  holds  the  property  in  his  own  name.  And' 
fioally,  the  interest  of  the  complainant  had  been  sold  luideir  ' 
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a  decree  for  the  purchase  money,  which  was  found^to  be  an 
equitable  lien  on  the  land,  which  latter  proceeding  was  had 
on  the  ground,  that  the  vendee  had  abandoned  his  claim  to  (he 
land. 

This  brief  reference  to  the  two  cases,  is  sufficient  to  show 
that  they  are  in  all  respects  dissimilar,  and  that  nothing  is 
decided  in  that,  which  conflicts  with  the  ruling  here  made. 
We  conclude,  therefore,  that  complainants  are  entitled  to  a 
decree  for  this  land,  upon  paying  the  amount  due  defendant^ 
over  and  above  the  amount  paid  at  the  time  of  the  contract^ 
and  that  for  which  his  other  property  sold.  And  as  to  this, 
complainants  claim  that  their  ancestor  paid  another  seventy- 
five  dollars  in  the  spring  of  1841.  To  this,  there  are  two 
conclusive  answers :  First,  theiie  is  no  testimony  to  satisfy  us 
of  the  payment ;  and  in  the  second  place,  the  judgment  of 
June,  1848,  must  be  taken  as  eonclusive  on  that  subject 
The  record  of  that  case,  which  is  made  a  part  of  this,  shows 
that  defendaiit  (Oano)  appeared  by  attorney ;  and  under 
such  circmnstances,  it  was  his  duty,  if  he  did  not,  to  plead 
such  payn^nt  Having  failed  to  do  so,  he  cannot,  without 
a  stronger  showing  than  is  here  made,  go  back  of  the  judg- 
ment, and  show  that  it  was  rendered  for  too  much.  HamoU 
V.  Hampton^  7  T.  R,  269 ;  Loring  v.  Mansfield,  17  Mass.  394 ; 
Loomis  V.  Pulver,  9  John.  244 ;  Carter  v.  Canterbury,  3  Conn, 
461. 

The  complainants  also  claim,  that  defendant  should  be 
concluded  by  the  amount  of  the  first  sale  \,  that  he  had  no 
right  to  have  that  set  aside,  on  his  own  motion ;;  and  that 
being  concluded  by  that,  he  is  bound  to  account  for  $373.83 
for  the  quarter  section  of  land,  and  $124,  the  amount  £3r  which 
lot  4,  block  63,  sold  at  the  second  sale,  making  the  a^re- 
gate  sum  of  $497.33 ;  whereas,  if  the  second  sale  is  to  be  the 
guide,  the  same  property  only  sold  for  $394,.  making  a  dif- 
ference of  $103.33.  And  it  will  be  observed,  that  this  dif- 
ference arises  from  the  price  paid  at  the  first,  compared  with 
the  second  sale,  for  the  quarter  section  of  land. 

This  motion  was  made  by  Leclaire^of  which  Qano-had  no 
notice,  nor  is  there  anything  to  show  that  he  made  any  ap- 
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pearance  at  that  time.  It  was  made  almost  a  year  after  the 
judgment  was  rendered,  and  near  seven  months  after  the 
first  sale.  It  is  true,  that  the  record  says,  '^  that  the  case 
came  on  to  be  heard  upon  a  motion  to  set  aside  the  proceed- 
ings of  the  sheriff  upon  the  execution,  &c.,  and  was  argued 
hy  cotm^aZ,"  but  this  allegation  is  as  true  and  fully  sustained, 
if  the  motion  was  argued  by  counsel  for  Leclaire  alon^,  as  if 
argued  by  counsel  for  Qano  also.  So  that  we  conclude  that 
there  is  nothing  to  show,  that  Gano  either  had  notice  or  ap- 
peared voluntarily  on  the  hearing  of  said  motion.  Under 
such  circumstances,  is  he  or  his  heirs  bound  thereby  7  and 
if  not,  what  effect,  if  any,  does  the  setting  aside  of  that  sale 
have  upon  their  rights?  After  service  or  voluntary  appear* 
ance,  a  party  to  a  suit  is  in  court,  and  must  take  notice  of 
what  is  done  therein,  up  to  the  time  of  final  judgment;  and 
by  all  such  proceedings  he  is  bound.  But  after  judgment, 
he  is  not  further  bound  to  take  notice.  After  such  judgment, 
the  case,  and  the  necessity  for  his  presence,  is  presumed  to  be 
at  an  end,  and  if  the  opposite  party  would  take  any  further 
step,  he  must  give  his  adversary  an  opportunity  to  be  pres- 
ent and  be  heard.  To  set  aside  a  sale  on  motion,  without 
notice,  or  showing  that  the  opposite  party  voluntarily  ap- 
peared, therefore,  in  no  manner  binds  him,  and  the  party 
making  the  same  can  derive  no  advantage  therefrom.  Upon 
this  subject,  see  Delpalaine  v.  Hitchcock^  6  Hill,  14 ;  Douw  v. 
Burt,  1  Wend.  89 ;  Mint  v.  Green,  1  Blackford,  53 ;  Cla- 
morgan  v.  O* Fallon  et  al.,  10  Missouri,  112 ;  2hler  et  aL  v. 
Ayres^  1  Texas,  898 ;  jSiate  Bank  v.  JIarsh,  2  Eng.  390 ; 
Bendy  v.  Cummins,  3  lb,  4^0 ;  Clark  v.  Orayson,  2  Ark. 
149 ;  jSears  v.  Lord,  2  Gilm.  281. 

We  conclude,  then,  that  the  first  sale  was  improperly  set 
aside.  How  far  this  may  affect  the  title  to  the  property  so 
purchased,  whether  viewed  in  reference  to  the  first  or  second 
sale,  is  not  now  to  be  determined.  We  only  determine  that 
as  this  sale,  under  the  circumstances,  was  improperly  set 
aside,  the  complainants  are  not  bound  by  such  order,  and 
have  a  right  to  insist,  as  they  do,  that  defendant  shall  be 
liable  to  them  for  the  amount  of  the  bid  then  made,  and  that 
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he  cannot  account  to  them  in  this  proceeding,  for  the  quar- 
ter section,  at  the  price  bid  at  the  second  sale.    We  then 
conclude,  that  from  the  amount  of  said  judgment,  should  be 
deducted  the  following  sums: 
Amount  first  bid  on  the  quarter  section,  $873.88 

Amount  bid  at  the  second  sale  for  lot  4,  block  63,    124.00 


$497.88 

And  inasmuch  as  the  second  sale  of  the  quarter  section, 
was  for  the  reasons  above  stated,  irregular,  at  least  complain- 
ants should  not  be  held  for  the  sheriff's  commission  thereon, 
to  wit :  two  per  cent  on  the  $270.  For  all  other  costs,  as 
&T  as  we  can  judge  from  a  careful  examination  of  the  record, 
they  are  properly  chargeable.  The  petition  for  ^  rehearing 
is  therefore  overruled,  and  cause  reversed  and  remanded, 
with  instructions  to  the  court  below,  to  fender  a  decree  in 
£Etvor  of  complainants,  requiring  defendant  to  convey  to  them 
the  out-lots  in  controversy,  upon  their  paying  to  him,  or  the 
clerk  of  the  court,  the  amount  still  due,  calculated  upon  the 
above  basis. 


Davkijport  v.  Wklls, 

Where  a  paity  ocmtractB  to  deliver  personal  property,  for  which  he  hu  reoeiyed 
the  price,  on  a  certain  day,  and  refuaes  ao  to  do,  he  is  liable  for  the  highest 
price  between  the  daj  of  deliTeiy,  and  either  the  oommenoement  of  the  suit^ 
or  the  day  of  trial 

As  a  promisBOiy  note  or  due  bill,  payable  in  personal  property,  is  prima  fade 
evidence  of  indebtedness,  or  of  having  received  the  prioe,  the  payor  would 
be  liable  to  the  same  extent  in  an  action  on  the  note. 

Appeal  from  the  Warren  District  Court. 

On  the  27th  of  April,  1855,  Wells  gave  to  Davenport  his 
due  bill  for  seven  hundred  and  sixty-six  pounds  of  flour,  and 
fifteen  and  a  half  bushels  of  bran,  made  payable  on  the  same 
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day.  Oa  the  same  day,  Davenport  demanded  the  flour  and 
bran,  and  Wells  paid  one  hundred  pounds  of  flour,  but  had 
not  the  remainder  of  the  articles  promised.  It  is  agreed  that 
flour  was  worth  $3.60  per  hundred,  on  that  day,  and  bran 
six  cents  per  bushel.  On  the  16th  of  July,  plaintiff  again 
made  a  demand.  The  defendant  did  not  deliver  the  articles, 
but  tendered  a  sum  of  money  equal  to  their  value,  on  the 
27th  of  April,  at  the  above  prices,  with  interest  It  is  agreed 
that  on  the  16th  of  July,  floor  was  worth  $5.00  per  hundred, 
and  bran  theisame  as  on  the  former  day.  The  plaintiff  re« 
fused  to  receive  the  tender,  and  brought  suit 

The  court  held,  that  the  plaintiff  was  entitled  to  the  price 
as  it  was  on  the  16th  of  July,  and  rendered  judgment  accord- 
ingly,   Ff  om  this,  the  defendant  appeals. 

Clarke  Jk  Henley,  for  the  appellant 

P.  Chd  Bryan^  for  the  appellee. 

Woodward,  J. — ^The  rulp  is,  that  when  the  contractor 
has  received  the  price,  he  is  liable  for  the  highest  price  be- 
tween the  day  of  delivery,  and  either  the  commencement  of 
suit,  or  the  time  of  trial,  but  which  of  these,  it  is  not  neces- 
sary now  to  determine ;  and  as  a  promissory  note  or  due  bill 
iB prima  fojcie  evidence  of  indebtedness,  or  of  having  received 
the  price,  this  case  would  stand  upon  that  rule.  See  Can- 
non V.  Fokam,  2  Iowa,  101 ;  Foley  v.  McKeegan^  at  the 
December  term,  1855,  of  this  court. 

When  this  cause  was  before  the  court  at  the  last  t^m,  the 
statement  of  fitcts  was  ambiguous,  and  led  to  the  supposition 
that  the  tender  was  made  on  the  27th  of  April,  the  day  the 
due  bill  was  made  and  was  due,  in  which  case  the  former 
decision  was  right 

The  judgment  of  the  District  Court  is  affirmed. 

ESTD  OF  OASBS  DBGIDED  AT  THE  JUNE  TSBH,  A.D.  1856. 
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GowEB  &  Holt  v.  Carter  &  Shattuck. 

An  agreement  to  pay  a  sum  of  money  by  a  day  oertain,  and  more  than  legal  in- 
tereat  afterwards^  by  way  of  penally,  if  the  debt  be  notpunctoally  paid,  isnot 
jusoiioua. 

No  other  sum  can  now  be  reoovered  under  a  penalty,  than  that  which  shall 
compensate  the  plaintiff  for  his  actual  loss. 

In  the  case  of  a  loan  of  money,  a  promise  to  pay  a  penalty  beyond  the  amovnt 
of  legal  interest,  cannot  be  enforced. 

No  damages  for  the  mere  non-payment  of  money,  can  ever  be  so  liquidated  be- 
tween the  parties^  aa  to  evade  the  provisiona  of  the  law  which  establishiea  the 
rate  of  interest 

Where  it  appears  from  the  record,  that  the  judgment  is  greater  than  the  plaisr 
tiff  is  rightfhUy  entitled  to  recover,  the  appellate  court  wHl  correct  the  enor, 
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ahhoagfa  the  judgment  may  hare  been  rendered  without  objection,  or  with- 
out any  eiKnt  to  oomct  or  reduce  the  amount  of  the  damages. 
Where  in  an  action  on  three  promiseoiy  notes,  payable  respectively  in  six,  ntae 
and  twelve  months  from  date^  each  of  which  notes  contained  a  provision  aa 
follows:  "If  not  paid  punctually  when  due,  we  promise  to  pay,  as  a  penalty 
for  the  defiMilt,  two  and  a  half  per  cent,  per  month  fh>m  maturity  till  paid,**  to 
iHiich  action,  the  defondants  answered,  denying  the  indebtedness,  and  alleg- 
ing that  the  notes  were  usuzious  on  their  iace;  and  where  the  plaintiifB  de^ 
murred  to  so  much  of  the  answer  as  pleaded  usury,  which  demurrer  was  sus- 
tained by  the  court ;  and  where  the  defendants  made  no  further  defence,  and 
}adgment  was  rendered  against  them  for  the  amount  of  the  notes,  with  in- 
terest at  ten  per  centum  from  their  date  to  maturity,  and  for  the  penalty  of 
two  and  a  half  per  centum  per  month,  from  the  maturity  of  the  notes  to  the 
date  of  the  judgment;  and  where  one  of  the  errors  assigned  in  the  appellate 
court  was,  that  the  judgment  was  for  a  greater  sum  than  the  plaintiffs  were 
entitled  to  recover :  Held,  1.  That  the  contract  was  not  usurious;  2.  That 
the  agreement  to  pay  the  two  and  a  half  per  centum  per  monUi,  as  a  penalty 
in  defiiolt  of  payment  of  the  notes^  at  their  maturity,  is  not  essentially  differ- 
ent from  an  i^reement  to  pay  a  gross  sum  as  such  penalty ;  3.  That  the  judg- 
ment should  have  been  for  the  money  actually  due,  without  the  addition  of 
the  penalty. 

Appeal Jrom'ihe  Johnson  District  Court 

This  stiit  is  brought  on  three  promissory  notes,  each  for  the 
sum  of  $969.91,  dated  January  80th,  1854,  and  payable  re- 
spectively in  six,  nine,  and  twelve  months  from  date,  with  in- 
terest until  paid,  at  the  rate  of  ten  per  cent,  per  annum.  Each 
note  contains  a  clause  in  these  words :  "  If  not  paid  punctu- 
ally when  due,  we  promise  to  pay  as  a  penalty  for  the  de- 
fault, two  and  a  half  per  cent,  per  month  from  maturity  till 
paid."  The  defendants  answered,  denying  generally  any  in- 
debtedness to  plaintiffs  in  the  sum  claimed,  or  any  less  sum 
on  the  promissory  notes ;  and  for  farther  answer,  they  deny 
they  are  indebted  to  plaintiffs  for  any  interest  as  claimed, 
and  they  further  aver,  "  that  the  said  notes,  and  each  of 
tiiem^  are  usurious,  because  they  say  that  the  sum  of  two 
and  a  half  per  cent,  a  month,  stated  in  said  notes^  and  which 
it  is  alleged  these  defendants  promised  to  pay  as  a  penalty 
for  defeult  for  non-payment,  for  any  and  all  of  said  notes, 
when  due,  was  at  the  time  of  making  said  notes,  agreed  upon 
by  the  parties  as  the  rate  of  interest  which  said  notes  should 
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draw  after  the  same  should  become  due,  and  was  then  agreed 
to  be  the  rate  of  interest  to  be  paid  by  defendants  to  plain- 
ti£&,  on  the  several  sums  of  money  named  in  said  notes  after 
the  same  became  due  and  payable,  as  the  consideration  for 
giving  said  notes.  That  there  was  no  further  or  different 
consideration  agreed  upon  between  the  parties,  than  an  in- 
debtedness  to  the  amount  of  principal  stated  in  said  notes,  at 
the  time  of  the  execution  of  said  notes  by  defendants,  or  for 
the  consideration  for  the  ten  per  cent,  interest ;  and  the  in- 
terest of  two  and  one-half  per  cent,  per  month  named  as  a 
penalty,  and  which  waa  intended  and  agreed  upon  as  interest 
after  the  said  notes  became  due.  And  defendants  aver,  that 
said  interest  is  liable  to  be  forfeited  by  statute  in  such  case 
made  and  provided."  To  so  much  of  the  answer  as  sets  up 
and  avers  usury  in  the  notes  sued  on,  there  was  a  demurrer 
sustained  by  the  court,  and  the  cause  coming  on  for  hearing 
on  the  petition  and  exhibits,  judgment  was  rendered  for 
plaintiff  for  the  amount  of  the  notes  and  interest  at  the  rate 
of  ten  per  centum  per  annum,  from  their  date  to  their  matu- 
rity, and  for  the  penalty  of  two  and  a  half  per  centum  per 
month,  from  the  maturity  of  the  notes  to  the  date  of  the  judg- 
ment. 

From  this  judgment,  defendants  appeal ;  and  assign  for 
error,  the  sustaining  of  the  demurrer  by  the  court,  and  the 
rendering  judgment  for  the  penalty  of  two  and  a  half  per 
centum  per  month,  and  for  any  more  than  the  amount  of  the 
notea  and  ten  per  centum  interest. 

/.  if,  PrestoTiy  for  the  appellants. 

All  technical  forms  of  pleading  are  abolished  by  the  Code 
of  Iowa.  Section  1734  of  the  Code,  provides  that  any  plead- 
ing which  conveys  to  the  common  understanding  a  reason- 
able certainty  of  meaning,  or  which  by  a  fair  and  natural 
construction,  shows  a  substantial  cause  of  action  or  defence, 
shall  be  deemed  sufficient.  Now,  does  the  defendants'  an- 
swer in  this  case,  comply  with  the  requirements  of  this  pro- 
vision of  the  Code  7    We  say  it  does,  we  say  that  defendants' 
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answer  is  definite,  certain,  and  legal ;  and  in  order  to  give 
force  to  the  objections  taken  in  the  demurrer,  you  must  set 
aside  the  express  provisions  of  the  Code  (§  1784),  together 
with  the  universal  practice  of  the  courts  of  this  state.  To 
give  force  to  the  objections  taken  by  the  demurrer,  would 
be  requiring  greater  certainty  in  pleading  usury,  than  is  re- 
quired  in  criminal  proceedings  at  this  time.  The  defence  of 
usury'set  up  in  this  case,  is  based  upon  the  statute  of  Iowa. 
Acts  of  1858,  p.  67.  Especial  reference  is  made  to  sections 
4  and  6,  of  said  act.  Section  6  provides,  that  where  the  un- 
lawful interest  is  apparent  on  the  face  of  the  contract,  the 
court  shall  render  judgment  of  forfeiture,  whether  suit  is  de- 
fended or  not  We  say  the  unlawful  interest  in  this  case,  is 
apparent  on  the  fitce  of  the  notes,  and  the  court  should  have 
rendered  judgment  of  forfeiture,  even  if  the  defendants  had 
not  appeared. 

Again,  in  section  6  of  said  act,  it  is  provided  that  where 
the  unlawful  interest  is  not  apparent  on  the  face  of  the  con- 
tract, the  person  contracting  shall  be  a  competent  witness  to 
prove  the  contract  usurious,  &c.  In  this  case,  the  notes  call 
for  two  and  a  half  per  cent,  per  month,  as  a  penalty.  We 
aver  in  our  answer,  that  this  two  and  a  half  per  cent,  was 
agreed  to  be  paid  as  interest,  and  that  such  was  the  agree- 
ment, and  that  there  was  no  other  consideration.  They,  by 
their  demurrer  admit  it.  superseding  the  necessity  of  proof 
Then  we  say,  the  court  erred  in  sustaining  said  demurrer, 
and  rendering  said  judgment  The  word  "  penalty,"  expressed 
in  the  notes,  amounts  to  nothing  upon  the  question  to  be  de- 
cided in  this  case ;  and  in  any  case,  it  is  only  an  indirect  way 
of  dodging  the  word  "  interest" 

The  question  whether  the  court  erred  in  sustaining  the 
demurrer  to  defendants'  answer,  necessarily  includes  the  other 
errors  assigned.  We,  therefore,  say  that  if  we  have  taken 
the  correct  view  of  the  pleadings  and  question  involved  in 
this  case,  the  court  below  erred  in  sustaining  said  demurrer, 
and  in  the  rendition  of  said  judgment,  and  the  judgment  be- 
low should  be  reversed. 
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Clarke  it  Herdet/,  for  the  appellees. 

But  a  single  question  is  presented  by  the  record  in  this 
ease,  viz :  did  the  court  err  in  sustaining  the  demurrer  to  so 
much  of  the  answer  of  the  defendants  as  attempted  to  set  up 
the  plea  of  usury  ?  We  say  not.  Although  it  may  be  true 
that  the  Code  has  abolished  all  special  pleading  and  techni* 
cal  forms,  it  has  not  abolished  all  common  sense;  nor  has  it 
changed  the  substance  of  things.  A  pleader  now  must  state 
substan  tially  what  he  was  required  to  allege  before  under  the  old 
system  of  pleading.  And  so  this  court  has  decided  repeated 
ly.  A  plea  of  usury  now,  to  be  good,  must  contain  substan* 
tially  all  the  material  allegations  required  under  the  fonner 
practice.  Let  us  see,  then,  what  are  the  requisites  of  a  plea 
of  usury. 

1.  The  plea  must  aver  that  there  was  an  agreement  to  take 
illegal  interest,  and  that  the  agreement  was  corruptly  made« 
Cohee  v.  Cooper^  8  Blackf  115 ;  Story  on  Contracts,  628 ; 
McFarhnd  v.  State  Bank,  4  Pike,  44 ;  1  Wheat.  Selwyn, 
568  ;  10  Bac.  Abrg.  299,  301. 

2.  The  plea  or  answer  must  set  out  the  terms  of  the  nsa* 
rious  contract,  the  principal  sum  borrowed,  and  the  interest 
agreed  to  be  taken  or  received.  Fayy.  Orimstead,  10  Barb« 
821 ;  Oould  v.  Homer,  12  lb.  601 ;  Vroom  v.  Ditmas,  4 
Paige,  526 ;  N.  0.  Gaslight,  Ac.,  Oo.  r.  Dudley,  8  Paige,  457; 
Oartis  V.  Masters^  11  Paige,  17 ;  Gloyes  v.  Thayer,  8  Hill,  565 ; 
Clark  V.  Moses,  Kelly,  148 ;  Halion  v.  Button,  4  Conn.  486 ; 
Wiemer  v.  Shelion,  7  Missouri,  287 ;  Hancock  et  oZ.  v.  Hodg- 
son, 8  Scam.  829 ;  Livingston  v.  Indianapolis  Ins.  Cb.,  6 
Blackf.  188;  1  Wheat.  Selwyn,  568;  10  Bacon's  Abrg.  29^. 

8.  The  plea  must  show  either  that  the  money  was  a  loan, 
or  that  an  excess  of  interest  was  agreed  to  be  paid,  for  the 
forbearance  of  a  pre-existing  debt,  and  for  giving  day  of  pay- 
ment. Hancock  et  aL  y.  Hodgson,  8  Scam.  829, 301 ;  1  Wheat 
Selwyn,  565 ;  Bacon's  Abrg.  299, 801. 

4.  The  said  answer  must  allege  a  tender  oi  the  money  ac- 
tually due,  and  bring  the  same  into  court  Story  on  Cont 
685 ;  Fanning  v.  Dunham,  5  Johns.  Ch.  122. 

These  are  well  settled  principles,  and  tried  by  these,  the 
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answer  is  utterly  deficient.  The  answer  alleges,  after  admit* 
ting  the  execution  of  the  notes,  and  denying  that  they  are  in- 
debted for  interest,  ^'  that  the  notes  executed  by  them  as 
aforiNudd,  and  each  of  them,  are  and  is,  usurious,  becauae  the 
Run  of  two  and  a  half  per  cent,  amonth,  stated  in  said  notes, 
aoid  which  it  is  alleged,  these  defendants  promised  to  pay  as 
a  penalty  for  de&ult  for  non-payment  for  any  and  all  of  said 
notes  when  due,  was,  at  the  time  of  making  said  notes,  agreed 
upon  by  the  parties  to  this  cause,  as  the  rate  of  interest  which 
said  notes  should  draw  after  the  same  should  become  due, 
and  was  then  agreed  to  be  the  rate  of  interest  to  be  paid  by  the 
defendants  to  the  plaintiff,  on  the  several  sums  of  money 
named  in  said  notes,  after  the  same  became  due  and  payable, 
as  the  consideration  for  giving  said  notes,''  and  ^'  that  there 
was  no  farther  or  different  consideration  agreed  upon  be* 
tween  said  parties,  than  an  indebtedness  to  the  amount  of 
fsiscipal  stated  in  said  notes,  at  the  time  of  the  execution  of 
said  notes  by  defendants,  or  for  the  consideration  for  the  ten 
per  cent  interest,  and  the  interest  of  two  and  one-half  pex 
cent  per  month,  named  as  a  penalty,  and  which  was  intended 
and  agreed  upon  as  interest  after  said  notes  became  due." 

Now,  in  the  first  place,  it  will  be  admitted,  that  the  mecm* 
ing  of  this  plea  or  answer,  is  difficult  to  arrive  at ;  and,  sec* 
ondly,  that  it  neither  states  that  the  agreement  was  corruptly 
made ;  nor  that  there  was  an  agreement  to  pay  and  receive 
illegal  interest;  nor  the  principal  sum  loaned,  and  the  amount 
of  interest  included  in  said  notes,  or  the  rate^over  and  above 
legal  interest,  the  defendants  agreed  to  pay ;  nor  that  they 
agreed  so  to  pay,  in  consideration  that  plaintiff  would  and 
did  extend  the  day  of  payment,  is  equally  dear.  In  all 
these  requisites  of  such  plea,  it  is  totally  deficient  There 
iSi  however,  one  admission  in  the  answer,  which  is  import- 
ant, yielding,  as  we  conceive,  the  defendants'  whole  case ;  and 
that  is  this,  that  there  was  tvo  further  or  different  constdera^ 
Hon  agreed  upon  between  the  eaid  parties^  than  an  indebtednefe 
to  the  arrumni  of  the  principal  stated  in  said  notes^  at  the  time  of 
their  execution.  Here  the  defendants  admit,  that  on  the  day 
when  the  said  notes  were  executed,  they  owed  the  plaii 
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the  amount  stated  in  said  notes,  and  that  sucIl  indebtedness 
was  the  only  consideration  for  their  execution.  There  is, 
then,  no  usurious  consideration  in  said  notes ;  and  if  they 
are  tisuriousj  they  must  either  be  so  on  their  face^  or  there 
must  have  been  an  agreement  that  the  plaintiff  would  not 
enforce  payment  when  said  notes  became  due,  but  in  consid- 
eration of  the  two  and  a  half  per  cent  per  month,  named  as 
a  penalty,  would  aUow  the  said  notes  to  run  beyond  the  day  of 
payment,  or  to  a  day  agreed  upon.  An  allegation  of  thia 
character,  in  addition  to  the  other  requisites  above  pointed 
out,  and  perhaps  without  them,  would  show  an  unlawful  and 
corrupt  agreement,  and  the  answer  or  plea  would  be  good. 

Now,  a  plea  of  usury  is  in  the  nature  of  a  penal  action, 
and  much  strictness  is  required  in  pleading  it.  The  plea 
should  clearly  show  that  the  defence  comes  within  the  stat- 
ute.   10  Bacon's  Abrig.  801. 

The  question  then  arises,  are  the  notes  usurious  on  their 
ftce  f  and  if  so,  have  the  defendants  properly  taken  advan- 
tage of  it  ?  If  the  notes  are  usurious  on  their  face,  the  peti- 
tion is  demurrable,  and  the  defendants,  instead  of  answering, 
should  have  demurred,  and  thus  raised  the  question  to  the 
court.  Maibck  v.  Malhry,  19  Ala.  694,  cited  in  IS  17.  S. 
Dig.  638. 

But  waiving  this,  the  notes  are  not  usurious  on  their  face. 
They  come  within  the  principle  laid  down  in  Wright  v.  Shucky 
Morris,  425.  The  notes  only  bear  ten  per  cent  interest,  the 
legal  rate.  If  the  defendants  had  complied  with  their  con- 
tract, they  would  not  be  liable  to  pay  anything  more.  There 
waa  no  power  in  the  plaintifis  to  exact  more  than  the  law 
permitted  them  to  exact  But  for  the  purpose  of  assuring 
the  plaintiff  that  they  might  rely  upon  receiving  their  money 
when  due,  the  defendants  promised  to  pay  a  specified  penal- 
ty ;  that  penalty  is  nothing  but  liquidated  damages.  There 
is  nothing  in  the  contract  which  enables  the  plaintiffs  to  cfe- 
fer  the  day  of  payment,  and  thus  acquire  a  right  to  the  pen- 
alty. If  the  defendants  paid  the  money  when  due,  no  pen- 
alty was  to  be  paid  at  all.  They  alone  have  fitiled  to  perform 
their  contract ;  they  alone  are  in  defitult;  and  in  the  language 
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of  Mason,  C.  J.,  in  Wright  y.  Shuckj  above  cited,  "it  would 
be  contrary  to  all  reason  and  justice,  to  allow  him  (them)  to 
violate  his  (their)  agreement,  by  not  paying  at  the  time,  and 
then  set  up  a  consequence  of  his  own  breach  of  the  contract, 
as  a  protection  against  all  liability  thereon."  And  it  is  well 
settled,  that  an  agreement  to  pay  even  double  the  sum  bor- 
rowed, or  other  penalty  on  the  non-payment  of  the  principal 
debt  at  a  certain  day,  is  not  usurious,  because  it  is  in  the  power 
of  the  borrower  wholly  to  discharge  himself,  by  repaying  the 
principal,  according  to  the  bargain.  10  Bacon^s  Abrig.  268, 
and  authorities  cited.  The  case  at  bar,  comes  fully  within 
this  doctrine,  and  further  argument  would  seem  to  be  super* 
fluous. 

In  their  argument,  however,  the  appellants  insist,  that  the 
demurrer  admits  the  answer  to  be  true,  and  hence  they  rea- 
son, that  as  the  answer  alleges  the  notes  to  be  usuri<ms^  the 
demurrer  admits  the  fiict,  that  the  notes  are  usurious.  To 
this  it  seems  hardly  necessary  to  reply,  that  a  demurrer  only 
admits  that  to  be  true,  which  is  well  pleaded  ;  that  the  mere 
allegation  of  usury,  unsustained  lyfacta^  does  not  constitute 
a  plea  of  usury ;  and  that  if  the  plea  is  deficient  in  any  one 
respect,  it  is  insufficient,  and  there  is  no  admission  upon  the 
record. 

The  plea  of  usury  being  bad,  for  want  of  proper  averments 
of  fact,  showing  the  usury,  and  the  notes  not  being  usurious 
on  their  face,  the  court  properly  sustained  the  demurrer,  and 
rendered  judgment  for  the  amount  due  on  the  notes. 

Stockton,  J. — ^The  first  question  arising  in  this  cause,  is 
as  to  the  correctness  of  the  decision  of  the  District  Court,  in 
sustaining  the  demurrer  to  defendants'  answer. 

The  answer  is  certainly  most  inartifically  drawn.  It  is 
clearly  insufficient  in  the  facts  it  sets  forth,  to  show  that  there 
was  anything  usurious  in  the  contract  between  the  parties, 
whereby  defendants  agreed  to  pay  the  several  sums  of  money 
when  the  promissory  notes  respectively  fell  due.  If  the  con- 
tract was  usurious,  the  plaintifb,  under  section  6,  Act  of 
February,  1858  (Session  Acts,  p.  68),  would  only  have  been 
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entitled  to  judgment  for  the  principal  sum  loaned,  without 
interest  or  costs.  The  contract  itself  is  not  rendered  void- 
The  object  of  the  defendants,  then,  shonld  have  been  to  have 
stated  such  facts  as  would  have  shown  the  contract  usurious, 
in  order  to  avoid  the  payment  of  the  intere^  and  codts.  But 
there  are  no  facts  alleged,  to  show  that  there  had  been  any 
substantial  payment,  or  agreement  to  pay,  more  than  the  law 
allows,  either  for  the  use  of  money  lent,  or  for  the  forbearance 
of  money  due  and  payable.  The  agreement  to  pay  the  pen- 
f  alty  of  two  and  a  half  per  centum  per  month,  in  default  of  pay- 
ment of  the  principal  sum  and  interest  when  due,  formed  no 
part  of  the  consideration  of  the  several  promissory  notes,  or 
either  of  them,  and  consequently  does  not  affect  them  with 
the  taint  of  usury.  The  agreement  was  in  its  language  and 
terms,  a  penalty  to  secure  the  faithful  performance  of  the 
original  contract  If  this  contract  had  been  performed  by 
the  defendants,  and  the  money  paid  according  to  the  tenor 
and  effect  of  their  undertaking,  at  the  time  the  promissory 
notes  fell  due,  there  would  clearly  have  been  no  usurious  in- 
terest paid  or  received.  The  defendants  then  had  it  in  their 
power  to  obviate  the  objectionable  feature  of  the  contract  of 
which  they  complain,  and  by  their  own  act,  free  the  promish 
sory  notes  of  the  supposed  taint  of  usury,  to  which  they  now 
object  Where  a  party  agrees  to  pay  a  sum  of  money  by  a 
day  certain,  and  more  than  legal  interest  afterwards,  by  way 
<if  penalty,  if  the  debt  be  not  punctually  paid,  such  agreement 
is  not  usurious.  The  authorities  to  support  this  point  are 
numerous,  and  we  refer  to  the  following,  among  others  : 
Wrighi  v.  Shuck,  Morris,  426 ;  Shuck  v.  Wright,  1 Q.  Greene, 
128 ;  Lawrence  v.  Chwlee,  18  111.  577 ;  WeUs  v.  OirUng,  1 
Broderip  &  Bingham,  447 ;  Brockway  v.  Clark,  6  Hammond, 
46 ;  Cutler  v.  Hau),  8  Mass.  257 ;  Oamhriel  v.  Doe,  8  Black- 
ford, 140 ;  Kelly  on  Usury,  76 ;  Parsons  on  Mercantile  Law, 
256 ;  2  Parsons  on  Oontracts,  293*  This  contract,  therefore, 
not  being  in  our  opinion  usurious,  the  demurrer  to  defend- 
ants' answer  was  properly  sustained  by  the  court 

It  appears  from  ibe  record,  that  in  the  further  progress  of 
tke  cause,  after  sustaining  the  demuni^  to  so  much  of  the 
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defendants'  answer  as  was  intended  to  set  up  the  defence  of 
usury,  the  court  rendered  judgment  for  the  plaintiff  £:>r 
$8,427.40,  being  for  the  amount  of  the  notes  and  interest  to 
maturityi  together  with  the  penalty  of  two  and  a  half  pisr 
centum  per  month.  It  is  now  assigned  for  error,  by  the  de- 
fendants, that  this  judgment  is  for  too  great  a  sum ;  that 
the  plaintiff  was  entitled  to  judgment  for  the  amount  of  the 
notes  and  interest  only ;  and  that  the  court  should  not  have 
included  in  the  judgment  the  penalty  of  two  and  a  half  per 
centum  per  month. 

The  defendants'  agreement  to  pay  the  two  and  a  half  per 
cenlum  per  monih^  as  a  penalty  in  de&iAt  of  payment  of  the 
promissory  notes  at  their  maturity,  is  not  essentially  different 
fiom  an  agreement  to  pay  a  gross  sum  as  such  penalty. 
Nor  do  we  perceive  that  either  of  the  notes  sued  on,  is  essen- 
tially different  from  a  penal  bond,  by  which  the  obligor  binds 
himself  to  pay  the  obligee  a  certain  sum,  with  a  condition 
appended,  by  which  the  first  obligation  is  to  be  void  on  the 
payment  of  the  lesser  sum  to  the  obligeCi  by  a  day  certain. 
The  real  nature  and  essence  of  the  agreement,  is  always  dis- 
closed by  the  condition  of  the  bond  or  undertaking. 

In  the  present  case,  the  condition  of  the  contract  was  to 
pay  the  notes  with  interest,  by  a  certain  day.  If  not  paid 
punctually  when  due,  defendants'  promise  to  pay  as  a  pen- 
alty for  the  default,  two  and  a  half  per  centum  per  month  from 
maturity  until  paid.  Are  the  plaintiff  entitled  to  enforce 
this  penalty  against  the  defendants,  on  their  ^lure  to  pay 
the  notes  at  their  maturity  ?  We  may  first  remark,  however, 
that  on  examination  of  the  petition,  we  find  that  it  does  not 
set  forth  any  breaches  on  the  part  of  defendants,  as  on  a 
penal  bond.  It  does  not  aver  what  amount  is  claimed  by 
plaintiffs,  as  due  from  defendants ;  nor  does  it  pray  judgment 
for  the  amount  of  the  penalty.  We  refer  to  this,  in  connec- 
tion with  the  question  made  by  defendants  in  their  assign- 
ment of  errors,  viz :  whether  the  court  should  have  rendered 
judgment  for  the  penalty  of  two  and  a  half  per  centum  per 
months  and  if  not,  for  what  amount  should  judgment  have 
been  rendered  7 
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The  consideration  of  this  question,  renders  it  advisable  to 
inquire  to  some  extent  into  the  nature  and  history  of  actions 
for  penalties,  and  on  penal  obligations.  In  an  action  of  debt 
on  a  penal  bond  for  condition  broken,  the  amount  which  the 
plaintiff  was  entitled  to  recover,  was  originally  the  penalty. 
The  action  could  not  be  relieved  against  either,  by  payment 
or  tender.  This  severe  rule  of  the  common  law  was  only 
mitigated  by  the  practice  of  the  courts  of  chancery,  which 
interposed  and  would  not  allow  the  creditor  to  take  more 
than  in  conscience  he  ought.  Sedgwick  on  the  Measure  of 
Damages,  898.  From  the  time  that  it  became  settled  in 
equity,  that  the  conaition  of  the  bond  was  the  agreement  of 
the  parties,  the  obligor  was  relieved  from  the  penalty.  Very 
soon  arose  the  practice,  enforced  by  legislation,  requiring  the 
plaintiff  to  assign  breaches  in  his  declaration,  and  the  jury 
on  the  trial  assessed  such  damages  for  the  breaches  assigned, 
as  the  plaintiff  on  the  trial  might  prove.  And  it  is  enacted 
by  the  Code  of  Iowa,  section  1818,  that,  "  in  actions  on  penal 
bonds,  the  petition  must  set  forth  the  breaches,  and  th^  judg- 
ment rendered  thereon,  must  be  for  the  actual  damages  only." 
It  may,  therefore,  be  laid  down  as  a  settled  rule,  that  no 
odier  sum  can  now  be  recovered  under  a  penalty,  than  that 
which  shall  compensate  the  plaintiff  for  his  actual  loss.  The 
penalty  is  in  no  sense  the  measure  of  compensation ;  and  the 
plaintiff  must  show  the  particular  injury  of  which  he  com- 
plains, and  have  his  damages  assessed  by  a  jury.  Such  dam- 
ages, it  is  further  held,  are  not  necessarily  nominal,  and  the 
jury  may  give  substantial  damages,  if  they  see  fit  Sedg- 
wick on  Damages,  896,  897. 

^  In  the  ca«e  of  a  loan  of  money,  although  in  point  of  fiact, 
a  creditor  may  suffer  the  most  serious  inconvenience  for  the 
want  of  punctual  payment  of  his  debt,  as  happens  every  day, 
and  a  subsequent  payment  of  principal  and  interest  may  be 
^  very  inadequate  compensation  for  the  original  disappoint- 
ment, it  may  be  stated  as  a  general  rule,  that  a  promise  of 
paying  a  penalty  beyond  the  amount  of  legal  interest,  cannot 
be  enforced.  2  Pothier  on  Obligations,  Appendix,  87. 
Where  the  penalty  has  been  incurred,  the  ends  of  justice  may 
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be  arrived  at,  by  redacing  the  penalty  to  the  actual  debt. 
2  Parsons  on  Contracts^  898.     The  case  of  Qrovea  v.  Groves^ 
1  Washington,  1,  was^an  agreement  for  the  payment  of  a 
debt  at  a  certain  day,  and  if  not  paid  punctually,  then  for 
the  payment  of  a  larger  sum ;  the  court  held  that  a  contract 
to  pay  a  larger  sum  at  a  future  day,  was  not  usurious,  and 
that  the  increased  sum  should  be  considered  as  a  penalty, 
against  which  equity  ought  to  relieve,  on  compensation  be- 
ing made.    So  in  Brockway  v.  Chrk^  6  Hammond,  45,  the 
Supreme  Court  of  Ohio  held,  that  where  a  money  lender 
takes  from  a  borrower,  an  obligation  for  a  greater  amount 
than  the  money  lent,  and  stipulated  interest,  with  an  under- 
taking on  his  part  to  receive  a  less  sum  in  discharge  of  the 
obligation,  if  punctually  paid,  equity  may  relieve  against  the 
excess  as  a  penalty,  on  the  same  principle  upon  which  parties 
are  ordinarily  relieved  from  penalties.     The  same  was 
granted  at  law  in  Massachusetts,  in  the  case  of  Cutler  v. 
Hoioe^  8  Mass.  257.    After  a  verdict  by  tfie  jury  for  the 
plaintiff,  assessing  the  damages,  the  court  directed  a  certain 
amount  of  the  penalty,  which  it  deemed  oppressive,  to  be 
deducted  from  the  amount  ascertained  by  the  verdict,  and 
judgment  was  entered  on  the  verdict'as  amended.    In  Shuck 
V.  Wright^  1  Q-.  Greene,  128,  the  note  was  for  the  sum  of 
$800,  payable  two  years  after  date,  and  to  bear  interest  after 
maturity,  if  not  paid,  at  the  rate  of  fifty  per  centum  per  an- 
num.   Suit  being  brought  by  the  holder  of  the  note  to  fore- 
close a  mortgage^  given  to  secure  its  payment,  the  petition 
prayed  judgment  for  the  amount  of  the  note,  with  such  in- 
terest as  the  court  should  deem  just  and  proper.    Judgment 
was  given  for  the  plaintiff,  for  the  amount  of  the  .note  and  in- 
terest at  six  per  centum  per  annum.    This  judgment  was  af- 
firmed by  the  Supreme  Court  (1  G.  Greene,  128),  and  we  may 
consider  that  the  principle  was  thereby  settled,  so  far  as  the 
authority  of  this  court  could  settle  it,  that  the  plaintiff  was  not 
entitled  to  judgment  for  the  penalty  of  fifty  per  centum  per 
annum^  but  for  six  per  cent,  only. 

In  another  class  of  cases,  where  the  parties  have  agreed 
upon  a  sum  certain  as  the  measure  of  damages,  in  order  as 
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£sur  as  possible  to  avoid  all  future  queatiooB  as  to  the  amount 
of  damages,  which  may  result  from  the  violation  of  the  con* 
tract ;  and  where  a  definite  sum  was  named,  as  settled  and 
liquidated,  if  the  construction  of  the  phraseology  would  work 
oppression,  the  use  of  the  term,  *^  liquidated  damages,"  did 
not  prevent  the  courts  &om  inquiring  into  the  actijal  injury 
sustained,  and  doing  justice  between  the  parties.  '  No  dama* 
ges  for  the  mere  non-payment  of  money,  can  ever  be  so  liqui- 
dated between  the  parties,  as  to  evade  the  provisions  of  the 
law,  which  fix  the  rate  of  interest^  Sedgwick  on  the  Meaa« 
nre  of  Damages,  400.  In  Orr  v.  Churchill^  1 H.  BlackstonCi 
232,  Lord  Loughborough  said :  ^'  There  can  only  be  an 
agreement  for  liquidated  damages,  where  there  is  an  agree* 
ment  for  the  perforrKiance  of  certain  actSj  the  not  doing  of 
which  would  be  injurious  to  one  of  the  parties ;  or  to  guard 
against  the  performance  of  acts,  which  if  done,  would  also  be 
injurious.  But  in  cases  like  the  present,  the  law  having 
fixed  by  positive  rules,  the  rate  of  interest,  has  bounded  the 
measure  of  damages."  In  the  case  of  Oray  v.  Orowkyy  18 
Johnson,  226,  where  a  party  covenanted  on  a  certain  contin- 
gency, to  pay  to  another^  a  sum  of  money,  with  a  proviso, 
that  if  he  failed  or  refused,  then  he  would  pay  a  larger  sum 
as  liquidated  damages,  the  Supreme  Court  of  New  York,  say, 
''  such  facts  constitute  no  right  to  recover  beyond  the  money 
actually  due.  Liquidated  damages  are  not  applicable  to 
such  a  case.  If  they  were,  they  might  afford  a  secure  pro- 
tection for  usury,  and  countenance  oppression  under  the 
forms  of  law." 

On  a  consideration  of  these  authorities,  we  have  no  hesita- 
tion in  coming  to  the  conclusion,  that  the  District  Court 
erred  in  rendering  judgment  against  defendants  for  the  pen- 
alty of  two  and  a  half  j:>er  centum  per  month,  stipulated  in  the 
notes.  The  plaintiff  was  entitled  to  recover  only  the  sever- 
al sums  agreed  to  be  paid,  with  the  interest  at  the  rate  of 
ten^r  centum  per  annum,  and  the  cause  being  heard  on  the 
petition  and  exiiibits  only,  the  judgment  should  have  been 
for  the  money  actually  due,  without  the  addition  of  the 
penalty. 
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The  jitdgmeott  having  been  zendered,  without  any  objec- 
IJoii  made  to  it  in  the  Diatrict  Court,  and  without  any  effort 
there  to  correct  or  reduce  the  amount  of  the  damages,  we 
have  inquired  whether  the  defendants  cau  now  ask  to  have 
the  same  corrected  in  this  court,  and  assign  for  error  that  the 
judgment  was  for  too  great  a  sum.  The  questions  made  by 
defendants,  however,  we  think,  arose  properly  in  this  case, 
and  the  errors  are  weU  assigned.  Even  when  the  judgment 
below  has  been  by  default,  this  court  will  correct  any  errors 
apparent  on  the  face  of  the  proceedings,  as  when  the  judg* 
nient  is  for  more  than  i^  claimed  by  plaintiff  or  where,  as  in 
this  case,  it  is  for  more  than  he  is  rightfully  entitlqd  to  re* 
oover.  JSoberts  v.  Smith,  dc,  Morris,  417 ;  Dooliiile  v.  Shd- 
ton,  1  Q.  Greene,  27.  The  judgment  of  the  District  Court 
will  therefore  be  reversed. 

Judgment  reversed. 


Howes  v.  Carver. 

An  vurtraGtkm  wkath  iSBumw  that  to  be  traei  of  wliich  tiiere  is  no  proo^  if  er- 
roneoug. 

Under  section  siz  of  the  act  of  1862,  in  relation  to  estrajB,  the  taker  up  of  an 
estray,  is  confined  to  his  plantation,  or  place  of  residence,  and  his  authority 
to  take  up  atraying  unimalf^  does  not  extend  to  the  entire  township  in  which 
heresdea 

Kor  is  sach  right  necesaari^  confined  to  the  township.  Ordinarily,  he  would 
be  so  confined;  but  should  his  fkrm  or  plantation  be  situated  in  different 
townships,  he  might  take  up  in  either,  but  not  at  any  other  place  than  at  such 
plantation  or  fium. 

ne  law  of  1862,  in  relation  to  eetrays,  changes  section  884  of  the  Code,  so  lar 
as  to  confine  the  taker  up,  to  his  fiurn  or  plantation,  and  may,  or  may  not, 
extend  this  right  beyond  the  township  in  which  he  resides,  depending  upon 
the  location  or  boundary  of  such  plantation. 

ne  words  "orotherwiseastheeasemay  be,"  in  section  six  of  the  act  of  1852, 
have  reference  to  the  taking  up,  provided  for  by  the  eighth  oectifon  of  the 
same  act^  and  contemplate  a  taking  up  wiihofUf  and  not  within,  the  settle- 
ments! 

TThe  sole  object  of  the  certificate  required  by  section  twelve  of  the  act  of  1863, 
is  to  advise  the  owner  of  the  property  when  eramiping  the  estniy  bodk%  of 

Vol.  m.  17 
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the  Ion  or  aoddent;  and  when  the  owner  haa  knowledge  of  the  loaa  on  the 
aame  day  it  occura,  there  ia  no  reaaon  in  requiring  the  certiflcaite  to beaent 
to  the  derk. 

Appealfrom  the  Alamakee  District  (hurt. 

The  plaintiff  sues  for  the  value  of  a  more,  which  he  allies 
came  into  the  poflsesfiion  of  defendant  by  finding,  and  escaped 
by  reason  of  his  negligence.  The  answer  denies  all  the  ma* 
terial  allegations  of  the  petition.  From  the  testimony  (fdl  of 
which  is  before  us  by  proper  bill  of  exceptions),  it  appears 
that  the  mare  was  a  work  beast,  and  strayed  fix)m  plidntiff 
on  the  first  of  May,  1866,  and  on  the  next  day  was  stopped 
by  one  Eyans,  at  his  residence  about  twenty  miles  distant, 
and  about  half  a  mile  fix)m  defendant's.  She  had  a  halter  on, 
and  with  this  Evans  &stened  her  to  his  fence.  Defendant 
came  along  shortly  after ;  they  talked  about  the  mare,  and 
both  thought  they  knew  to  whom  she  belonged.  Evans  had 
no  stable,  and  at  his  request,  defendant  took  the  mare  with 
him  to  his  residence,  and  put  her  up.  On  the  next  day,  de- 
fendant rode  her  a  short  distance,  and  on  his  return,  put  her 
in  his  stable,  fed  her,  and  &stened  the  door  with  its  usual 
&stening.  On  the  next  morning,  the  door  was  open,  the 
halter  broken,  and  the  mare  gone.  Defendant  and  another 
person  started  in  search,  and  on  that  day,  met  the  plaintiff 
coming  for  her,  he  having  heard  that  defendant  had  taken 
her  up.  Defendant  told  him  all  the  circumstances,  and  plain- 
tiff required  him  to  deliverthe  mare,  or  pay  her  value.  This 
was  refused,  and  the  mare  not  being  found,  plaintiff  brought 
this  suit  to  recover  her  value. 

On  the  trial,  the  court  instructed  the  jury  in  substance  as 
follows :  The  defendant  must  prove  that  he  took  up  the  mare 
in  the  civil  township  in  which  he  resides ;  and  if  he  did  not 
do  so,  he  had  no  right  to  take  her  up ;  and  having  done  so, 
is  liable  for  her  value ;  and  further,  that  if  the  mare  escaped 
without  the  &ult  or  neglect  of  the  defendant,  and  he  was 
fiuthful  in  taking  care  of  her,  he  is  not  liable ;  but  in  order 
to  avail  himself  of  this  defence,  he  must  prove  by  the  estray 
book  of  the  county,  that  he  gave  notice,  under  his  hand  and 
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ieal,  to  the  clerk  of  the  counly  judge,  of  such  escape.  Other 
instructioiis  were  given,  but  as  they  are  not  material  in  the 
decision  of  the  case,  we  omit  them.  To  the  above  instruc- 
tions, the  defendant  excepted.  Verdict  for  the  plaintiff,  and 
the  usual  motions  in  arrest  and  for  a  new  trial,  were  made 
and  overruled.  The  defendant  appeals,  and  assigns  for  error 
these  rulings  of  the  court. 

W.  7!  Barker  J  for  the  appellant 

W.  M.  Tripp^  for  the  appellee. 

• 

Wright,  C.  J. — ^Defendant  seeks  to  reverse  this  case,  Fir^ 
"because  the  instructions  were  erroneous;  and  Second,  be* 
cause  the  verdict  was  manifestly  against  the  evidence.  As 
we  conclude  that  the  first  groimd  was  well  taken,  we  need 
not  determine  the  second. 

The  first  instruction  is  erroneous,  inasmuch  as  it  assumes 
that  to  be  true,  of  which  there  is  no  proo£  The  jury  are 
told  that  the  defendant  "having  taken  the  mare  up  out  of  the 
proper  township,  he  is  liable."  No  testimony  appears  to 
have  been  given  either  way  on  this  subject  And,  again,  if 
there  had  been,  it  was  a  question  of  &ct  for  the  jury,  and  not 
of  law  for  the  court 

But  the  more  important  point  in  this  instruction  is,  whe- 
ther any  person  has  a  legal  right  within  the  settlements,  to 
take  up  an  estray  animal^  otU  of  the  civil  township  in  which 
he  resides  ?  And  this  question  has  been  argued  by  counsel, 
aa  if  it  was  material  to  inquire  whether  chapter  51  of  the 
Code,  and  especially  section  884,  has  been  repealed  by  chap- 
ter 104  of  the  laws  of  18S2-S.  Without  determining 
this  question,  however,  in  the  form  presented,  we  proceed 
lo  state  the  views  entertained  by  us  of  this  part  of  the  in- 
struction. Under  the  statute  of  1852-8,  in  force  when 
this  mare  was  taken  up,  the  taker  up  isconfined  to  his  plan- 
tation or  place  of  residence,  and  his  authority  or  right  to 
take  up  straying  animals,  does  not  extend  to  the  entire  town- 
ship in  which  he  resides.    Nor  is  such  right  necessarily  con- 
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fined  to  the  township.  Ordinarily,  it  is  true,  he  would  be 
80  confined ;  but  shotdd  his  &rm  or  plantation  be  sitoated 
In  different  townshipB,  he  might  take  np  in  either,  bnt  not 
at  any  other  place  than  at  such  plantation  or  &rm.  If,  there- 
fore, in  this  case,  the  defendant's  farm  was  confined  to  one 
township,  he  could  not  reasonably  complain  of  this  instrue* 
tion,  for  it  recognizes  his  right  to  take  up  in  anyplace  with- 
in such  township,  and  does  not  confine  him  to  his  &rm  or 
plantation.  li^  on  the  other  hand,  his  fiurm  shall  be  part  in 
one  township  and  part  in  another,  the  instruction  is  errone- 
ous, as  far  as  it  confines  his  right  to  take  up,  to  the  civil 
township  in  which  he  resides.  In  such  a  case,  he  would 
have  the  right  to  take  up,  in  either  township,  if  taken  up  at 
such  plantation  or  &rm.  In  short,  as  we  understand'  ^ 
law  of  1852-8,  it  changes  section  884  of  the  Code,  so  ftr 
as  to  confine  the  taker  up  to  his  fiirm  or  plantation ;  and 
may  or  may  not  extend  this  right  beyond  the  township  i& 
which  he  resides,  depending  upon  the  location  or  boundary 
of  such  plantation. 

It  is  said,  however,  that  sectioti  6,  provides  that  the  taker 
np  must  make  oath  that  the  property  was  taken  at  his  or  her 
plantation,  <^  place  of  residence  in  said  county,  *'  or  othm^ 
wise  as  the  case  may  ie,"  and  that  the  words  **  or  otherwise; 
as  the  case  may  be,"  would  seem  to  contemplate  a  taking  np 
at  some  other  place  than  the  residence  or  plantation  of  the 
finder.  We  think  these  words  have  reference  to  the  taking 
up  provided  fi>r  in  section  8  of  the  same  act.  By  that  sec- 
tion, any  householder  finding  an  estray  hoise^  &g.,  runnii^ 
at  large,  vrUfund  any  of  the  setdem&nts  of  (he  staie,  may  take  the 
same  up.  He  is  then  required  to  take  the  same  forthwith 
before  the  nearest  justice  of  the  peace,  and  make  oath  as  re- 
quired in  section  six.  But  this  r^renoe  to  section  six,  re- 
lates to  ithe  marks  and  brands,  and  cannot,  fix)m  the  very 
nature  of  things,  to  tiie  &ct  that  the  taking  was  at  his  resi^ 
dence  or  plantation.  So  that  the  words  **  or  otherwise,  as 
the  case  may  be,"  contemplate  a  taking  up  without,  and  not 
within  the  settlement  This  construction  gives  foroe  and 
meaning  to  all  of  the  provisions  of  the  law  on  this  subjeot. 
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and  anj  other  leaves  them  eilher  conflicting  or  unmean- 
ing. 

We  next  consider  the  second  instruction.  Our  law  pro- 
TxdfiB  that  if  the  taker  up  of  an  J  estraj  animal,  shall  be  faith- 
ful in  taking  oare  of  the  same,  and  any  unayoidable  accident 
dudl  happen  thereto,  without  his  fault  or  neglect,  he  shall 
voi  be  accountable  therefor ;  provided,  that  in  all  such  cases, 
it  shall  be  his  duty  Mrithin  ten  days  thereafter,  to  certify  the 
flame  to  the  cteik  of  the  county  judge,  who  shall  make  an 
entry  thereof  in  his  estray  book.  Section  12,  chapter  104, 
laws  of  1852--8*  It  has  been  assumed  in  the  argument,  that 
the  escape  of  an  animal  is,  or  may  be,  an  unayoidable  acci- 
dent, within  the  meaning  of  this  section,  l^e  only  question 
then  is,  whether  after  such  escape,  defendant  would  be  liable 
if  be  £edled  to  give  the  notice  contemplated.  Under  the  cir- 
cumstances of  this  case,  we  clearly  think  not.  The  primary, 
and  so  &r  as  we  can  see,  the  sole  object  of  this  certificate  or 
notice,  is  to  advise  the  owner  of  the  property,  when  examin- 
ing the  estray  books,  of  such  loss  or  accident.  He  alone  can 
claim  to  be  injured  by  such  failure.  And  when,  as  the  proof 
here  shows,  he  bad  knowledge  of  the  loss  on  the  same  day 
it  occurred,  there  is  no  reason  in  requiring  this  certificate  to 
be  sent  to  the  clerk.  So  far  as  the  parties  are  concerned,  the 
object  of  the  law  is  thus  fully  accomplished,  and  more  than 
this  is  not  required  by  either  its  reason  or  spirit 

Judgment  reveraed. 


G-RIFFIN  V.  MOSA. 

'Wheneyer  ftaal  Indgment  ia  rendered  before  a  juBtice  of  the  peaee,  *  party  may 
appeal ;  and  tiie  right  of  appeal  is  aUowed  hin),  whether  tiie  judgment  oom- 
plained  of^  ia  one  of  law  or  of  fiict 

Where  an  action  was  commeneed  before  a  jiutice  of  the  peace,  by  attachment, 
and  the  entry  in  the  docket  of  the  justice  read  as  follows :  "  Parties  appeared, 
January  Mi,  186S.  Trial  had  before  0.  W.  Buttles,  justiee^f  the  peace.  On 
ioamlnation,  it  mitiaiid  thatlfae  dafendwitiuHi  notk^jiotic^  md  thrtjhii 
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attadmieiit  waa  not  legally  served.  Therefore^  Judgment  was  nndeied 
against  plaintiff  for  fiffy  dollars  and  fiftj-flre  cents  damages,  and  costs  of 
salt,"  from  which  judgment  the  plaintiff  appealed  to  the  District  Court ;  and 
where  the  defendant  moTed  in  the  District  Court  to  dismiss  the  appeal,  for  ih» 
following  reasons :  "1.  No  question  of  &ct  was  presented  to  the  court  below 
for  decision,  nor  was  any  question  of  ftct  decided  in  that  court ;  therefore^  an 
appeal  will  not  lie.  3.  To  correct  any  error  in  law,  or  inegulaikj  in  the  joa- 
tice's  courts  it  can  only  be  brought  into  the  District  Court  by  writ  of  enor ;" 
which  motion  was  sustained  by  the  courts  and  the  appeal  dismissed;  Sold, 
That  the  plaintiff  was  entitled  to  have  the  cause  reheard  on  its  merits  in  the 
District  Court;  and  that  for  this  purpose^  an  i^ypeal  was  the  regular  and  prop- 
er mode  of  obtainfaig  relie£ 

Appe(UJromiheAhmakeeIHstrict  OourU 

This  action  was  brought  before  a  justice  of  the  peace  by 
attachment)  to  recover  the  sum  of  $12.70.  The  entry  made 
by  the  justice  in  his  docket,  is  as  follows :  *^  Parties  appeared, 
January  8th,  1855.  Trial  had  before  G.  W.  Buttles,  justice 
of  the  peace.  On  examination  it  was  found,  that  the  defend- 
ant had  not  legal  notice,  and  that  the  attachment  was  not 
egally  served.  Therefore,  judgment  was  rendered  against 
plaintiff  for  fifty  dollars  and  fifty-five  cents,  damages,  and 
costs  of  suit"  From  this  judgment,  plaintiff  appealed  to  the 
District  Court.  The  defendant  moved  to  dismiss  the  appeal, 
for  the  following  reasons :  1.  No  question  of  &ct  was  ipt^ 
sented  to  the  court  below,  for  decision,  nor  was  any  question 
of  &ct  decided  in  the  said  court  below ;  therefore,  an  appeal 
will  not  lie.  2.  To  correct  any  error  in  law,  or  irregularity 
in  the  justice's  court  below,  it  can  only  be  brought  into  the 
District  Court  by  writ  of  error.  The  District  Court  sustained 
the  motion,  and  dismissed  the  appeal.  To  which  plaintiff 
excepted,  and  appeals  to  this  court 

Wl  M.  Tripp^  for  the  appellant 

W.  T.  Barker^  for  the  appellee. 

Stockton,  J.— The  Code  of  Iowa  (§  2328)  gives  the 
aggrieved  party  an  appeal  from  all  final  judgments  of  a 
j  ustioe  of  the  peace.    The  judgment  in  the  present  cause,  has 


SUPEEME  COURT  CASES— 1866.  268 

Parker  t.  Hendrie. 

all  the  essential  requisites  of  a  final  judgment  The  plaintiff 
was  entitled  to  have  the  case  reheard  on  the  merits,  in  the 
District  Court,  and  for  this  purpose,  an  appeal  was  the  regu- 
lar and  proper  mode  of  obtaining  relief 

Where  no  question  of  fisu5t  is  involved,  and  the  testimony 
of  witnesses  is  not  needed,  the  party  aggrieved  by  an  errone- 
ous decision  of  the  justice,  on  a  matter  of  law,  or  by  other 
illegality  in  the  proceedings,  may  bring  the  question  of  law 
for  revision  before  the  District  Court>  l\y  writ  of  error. 
C!ode,  §  2349.  But  there  is  no  power  in  the  District  Court, 
to  control  the  party  in  the  choice  of  his  remedy.  Whenever 
final  judgment  is  recovered,  he  may  appeal ;  and  the  right  of 
appeal  is  allowed  him,  whether  the  judgment  complained  o^ 
if  final,  is  one  of  law  or  fact 

In  the  present  case,  we  put  entirely  out  of  sights  whether 
the  decision  of  the  justice  was  right  or  wrong ;  whether  any 
question  of  &ct  was  decided  or  not;  and  whether  the  plain- 
tiff might  not  have  had  a  complete  remedy  by  writ  of  error. 
We  look  only  at  the  question,  whether  the  judgment  was 
final  7  and  being  satisfied  that  it  was  final,  we  think  that  the 
judgment  of  the  District  Court  in  dismissing  the  appeal  was 
enoneous,  and  ought  to  be  reversed. 

Judgment  reversed. 


Pabkeb  v.  Hendbis. 

To  JDsiafjr  the  granting  of  a  new  trial,  on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence,  such  want  of  evidence  must  relate  to  a  material  issue, 
legitimatelj  made  by  the  pleadmgs. 

It  is  the  issue  of  ilMSt  made  by  (he  pUadrngt^  which  the  Jury  are  to  determine, 
aad  not  other  or  different  ones. 

Where  in  an  action  to  recover  damages  for  an  alleged  breach  of  warranty  in 
the  sale  of  a  thrashing  machine,  the  defendant  answered,  admitting  the  con- 
tract of  sale,  but  denying  that  the  machine  was  defective  in  the  particulan 
alleged,  and  averring  that  it  was  broken  by  the  negligenoe  of  the  plaintiff;  to 

'   whbh  there  was  a  replication  in  deni^;  and  where  the  bill  of  exceptions 
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stated  that  the  defendant  ibtrodtioed  no  eTidence  to  prote  that  the  maehlft* 
was  broken  by  the  negligence  of  the  plaintiff,  but  it  appeared  from  the  zecord, 
that  some  testimony  was  introduced  to  show,  that  at  the  time  the  maohina 
iraB  repaired,  the  defendant  notified  the  plaintifi;  that  if  it  did  not  woik  WeD, 
it  must  be  returned  immediate^;  that  it  did  MtoKt>rkWdl;  md^bBkaSut 
keepizkg  the  machine  some  four  weeks^  the  plaintiff  returned  it  ia  a  broken 
condition  to  defendant^  who  ref\ised  to  roceiye  it ;  and  where  the  defendant 
obtained  certain  inatructionay  as  to  the  duty  of  the  plaintiff  to  return  the  mft- 
chhie,  ttnder  the  contract  whicb  he  claimed  was  made  at  the  time  of  repair- 
ing it;  and  when  Hie  jury  retumed  a  yr^cA  for  tiie  plaitttifi;  and  theretqxA 
the  defendant  moved  for  a  new  trial,  on  the  ground  that  the  Tesdict  wm 
against  the  law  an^  evidence,  which  motion  was  overruled;  JSMj  That  the 
testimony  as  to  the  agreement  to  return  the  machine,  and  the  inistructiona 
based  thereon,  related  to  an  isKne  not  made,  or  attempted  to  be  made,  in  tito 
pleadings ;  and  the  evidsnoe  was,  therefore^  imtdatetiaL 

Aj>pealfrom  the  Des  Mirines  Diiirici  Cburt 

The  plaintiff  eeekd  to  recovet  damageB  for  an  alleged 
breach  of  warranty,  in  the  nJe  of  a  liiresfaing  maohine.  De^ 
fendant  answers,  admitting  the  contract  of  sale^  but  denies^ 
however,  that  the  maohine  was  defectiTe,  in  the  particulars 
alleged  in  the  petition ;  and  avers  that  it  was  broken  by 
plaintiff's  own  negligence;  that  defendant  at  one  time  t& 
paired  it,  and  plaintiff  again  broke  it,  by  like  negligence,  and 
improper  usage.  To  this,  there  was  a  replication  in  denial 
The  bill  of  exceptions  states,  that  defendant  introduced  no 
evidence  to  prove  that  the  machine  was  broken  by  reason  of 
plaintiff's  negligence.  It  do^  appear,  however,  that  some 
testimony  was  introduced  to  show,  that  at  the  time  the  ma- 
chine was  repaired,  defendant  notified  plaintiff,  that  if  it  did 
not  work  well,  it  must  be  retumed  immediately ;  that  it  did 
fail  to  work  well ;  and  that  after  keeping  the  machine  some 
four  weeks,  plaintiff  retumed  it  in  a  broken  condition  to  de- 
fendant, who  refused  to  receive  ii  Defendant  then  asked 
several  instructions,  as  to  the  duty  of  Ae  plaintiff  to  retom 
the  machine,  under  the  contract  which  he  claimed  w«0  made 
ftt  the  time  of  repairing  it.  These  instructions  were  given 
as  asked,  and  the  jury  retumed  a  verdict  for  plaintiff  The 
defendant  then  moved  for  a  new  trials  oa  tiie  ground  that 
the  verdict  was  against  the  law  and  evidence,  which  motion 
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was  overruled.    Defendant  appeals,  and  assigns  for  error, 
the  decision  of  the  court  in  overruling  the  motion  for  a  new 

Starr  df  PMp^f  for  tlie  appellant. 

Braioning  A  Tracy ^  for  the  appellee. 

Wright,  C.  J. — ^Appellant  insists,  that  this  verdict  wasso 
clearly  against  the  weight  of  evidence,  that  it  should  have 
been  set  aaide,  and  a  new  trial  0(rdered»  The  issue  made  in 
the  case,  to  state  it  briefly,  was,  whether  the  machine  failed 
to  work  well,  because  of  plaintiff's  nqg^igence.  Upotn  this 
subject^  th«  bill  of  exceptions  informs  us,  that  the  defendant 
&iled  to  introduce  any  proof.  .A^Jbg  burtbeii  c^  proof  iki 
this  respect  was  upcm  him,  there  is  no  ground  for  claiming 
that  the  verdict  was  against  evidence*  The  testimony  as  to 
the  agreement  to  return  the  machine,  and  the  instn&ctiona 
based  thereof,  relate  to  an  issue  not  made,  or  attempted 
to  be  made,  by  the  pleadings.  The  testimony  was,  therefore^ 
immaterial  To  justify  the  granting  of  a  new  trial,  on  the 
ground  that  the  verdict  is  against  the  wdght  of  evidence^ 
such  want  of  evidence  must  relate  to  a  material  issue,  letgitif 
mately  made  by  the  pleadings.  It  is  the  issue  of  fs^t  mad% 
by  the  ptaadingsj  which  the  jury  are  to  determine,  and  not 
others  or  different  ones. 

Judgment  affirmed* 
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Long  i;.  Smybeb  &  Hawthorne. 

The  SBBignee  of  a  promiflsoiy  note  not  negotiable,  may^sae  the  aangnor,  with- 
out ftret  demanding  payment  of  the  maker,  and  withoat  notioe  of  the  non- 
payment to  the  assignor. 

The  holder  of  a  promlaaory  note  not  negotiable,  indorsed  in  blank,  may  fill  up 
fhe  indorsement,  by  writing  oyer  the  name  of  the  indorser,  a  waiver  of  de> 
maud  and  notioe. 

Appedlfrom  (he  Mahaska  District  Court 

The  defendant,  Hawthorne,  made  his  promiasoiy  note  to 
his  co-defendant,  Smyser,  for  $800,  which  Smjser,  before 
the  same  fell  due,  assigned  to  the  plaintiff.  The  note  was 
payable  in  current  fimds,  and  was  not  negotiable.  Payment 
not  being  made  by  Hawthorne,  when  the  note  fell  due,  Long 
brought  suit  against  the  maker  and  indorser.  Judgment  by 
de&ult,  was  rendered  against  Hawthorne.  Smyser  demur- 
red to  the  petition,  for  various  reasons  set  forth  in  the  de- 
murrer, and  among  others,  that  the  petition  does  not  show 
that  payment  had  ever  been  demanded  by  plaintiff  of  the 
maker  of  the  note,  and  that  Smyser  had  never  been  notified 
of  the  non-payment.  The  court  sustained  the  demurrer,  to 
which  plaintiff  excepts,  and  assigns  the  sustaining  of  the  de- 
murrer as  error. 

W.  H.  (t  J.  A.  Seevers^  for  the  appellant. 

The  only  case  in  pointtobe  found  in  Johnson  and  Wendell, 
is  Seymour  v.  Van  Slyck^  8  Wend.  408,  whichis  just  like  this. 
The  note  being  not  negotiable,  and  being  indorsed  by  the 
payee,  the  latter  was  held  liable  without  proof  of  demand  on 
the  maker,  or  notice  of  non-payment  to  the  indorser ;  for 
the  reason  given  in  8  Pick.  428,  that  there  is  no  such  thing 
as  an  indorser  of  a  note  not  negotiable ;  at  least,  he  is  not  en- 
titled to  the  rights  of  indorsers  of  negotiable  paper,  as  to  de- 
mand and  notice.  The  rule  in  Connecticut  is,  that  where 
the  payee  of  a  note  not  negotiable,  signs  his  name  in  blank 
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on  the  back  of  the  note,  he  is  responsible,  without  proof  of 
demand  and  notice.  His  liabili^  is  a  conditional  one  to  a 
certain  extent  only,  that  the  holder  shonld  nse  due  diligence 
by  the  commencement  of  a  suit,  to  make  the  money  of  the 
maker.  5  Conn.  175  ;  11  lb.  218,  440 ;  16  lb.  228,  and  4; 
lb.  889.  The  payee  of  a  note  not  negotiable,  indorsed  in 
blank,  was  held  liable  as  original  promissor  or  surety,  (8 
Mass.  274),  which  is  the  only  case  to  be  found  like  this;  all 
others  cited,  being  negotiable  notes  and  the  indorser  not  be- 
ing a  payee  thereof.  Such  is  also  the  result  of  our  examina- 
tion of  the  New  York  authorities. 

The  case  cited  by  Story,  in  support  of  the  dictum^  that  an 
indorser  of  a  note  not  negotiable,  is  entitled  to  notice  of  non- 
payment by  the  maker  (Story  P.  Notes,  §  128),  is  Jocdyn  v. 
Ames^  8  Mass.  274.  This  case  does  not  sustain  him,  but  is 
to  the  contrary  effect  Jones  v.  FdOs^  4  Mass.  246,  is,  per- 
haps, not  in  point  A  minority  of  the  court  held  that  the  note 
was  negotiable,  and  the' whole  court  held,  that  there  was  suf- 
ficient proof  of  notice ;  and  the  remark  by  Pabsoks,  ''  that 
indorsers  were  not  liable,  without  proof  of  demand  and  no- 
tice," was  not  called  for  by  the  case,  being  a  mere  obiter  die^ 
turn.  In  Sanger  y.  Siimpaon,  8  Mass.  259,  no  question  was 
omde  as  to  the  negotiability  of  the  note ;  besides  which,  a 
notice  was  proved,  which  was  held  sufBdent  No  question 
was  made  by  counsel,  or  decided  by  the  court,  as  to  whether 
the  indorser  was  entitled  to  notice.  Upham  y.  Price,  18 
Mass.  14,  was  a  negotiable  note,  besides  which  the  indorse- 
ment was  special,  and  held  by  the  court  to  be  a  guaranty, 
and  indorser  not  entitled  to  notice.  Jones  y.  Witter,  18  Mass. 
804,  is  entirely  different  The  note  was  negotiable.  The 
suit  was  against  the  maker,  and  not  against  the  indorser. 
The  only  point  made  or  decided  was,  whether  the  maker  was 
entitled  to  credit  for  money  paid  the  payee,  after  notice  of 
the  transfer?  The  other  cases  cited  by  Mr.  Stoiy,  are  not 
within  our  reach.  Where  there  are  conflicting  decisions  by 
courts  of  equal  reii^)eotability,  this  court  will  adopt  such  rule 
as  is  best  suited  to  our  people.  And  what  has  been  thecom- 
mon  understanding  of  the  courts,  bar,  and  people,  as  to  the 
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true  Gonsftnacliioxi  of  the  contnust  of  indoisement  of  notes  not 
negotiable?  In  uriying  at  tliis  nnderatanding,  no  betkor 
guide  can  be  followed  than  our  statuteB  upon  the  questicm. 
Ab  early  aa  Januarys  1880,  an  aotiraa  passed  upon  this  auV 
ject^  bj  vhich  a  complete  and  radical  ohaQge  in  the  l&w 
menshant  waa  made ;  and  in  referenee  to  the  question  under 
eonaideiation,  the  indorser  of  all  notes^  whether  negotiable 
Or  not,  was  held  liable,  if  due  diligenoe  b  j  suit  against  the 
maker,  had  been  used,  and  was  unavailing.  The  indoiser 
was  not  estitled  to  demand  and  notice.  Laws  of  1839,  882| 
§  2.  And  such  substantially,  has  been  the  law  in  this  t^ni- 
toiy  and  state,  up  to  ihe  passageof  the  Code.  Lawsof  1843. 
Nov  has  the  Code  made  any  mat^ial  change  in  the  law  upon 
ihis  subject  Sections  964,  965, 966.  for  a  period  of  yean^ 
then,  the  law  has  been  codified  and  well  unden^iood ;  parties 
bave  acted  upon  it;  mxI  it  was  reserved  to  the  legislature  of 
1858^  to  make  what  was  well  known  and  understood  by  all, 
uncertain,  and  throw  us  back  upon  the  doubts  and  conflict- 
ing decisions  of  the  law  merchant  Lawsof  1868,  188,  §  8. 
At  least,  this  was  attempted,  and  it  is  for  this  court  to  say, 
to  what  extent  it;  has  been  done — ^whether  the  act  of  1863, 
only  applies  to  instruments  recognized  as  negotiable  by  the 
law  merchant  only,  or  such  as  are  xoade  negotiable  by  the 
Code? 

L  We  claim,  ihat  the  pioviaons  of  the  Code  are  not  re- 
pealed as  to  instruments  not  n^otiable.  The  class  of  instru* 
meats  mentioned  in  aeotion  949  of  the  Code,  are  a£feoted 
equally  with  all  otbeia  A  dass  unknown  to  the  law  mer- 
.ohant.  TheOodemakes  them  assignable.  The  law  of  1863^ 
does  not  change  that  provision,  but  if  it  applies  to  them  aft 
aU,  eompels  the  aaeignee  to  give  notice  of  non-payment,  be- 
Ibrehecanreooverof  theassignor.  How  ean  it  be  said  "that 
liotioe  of  tibie  non«pa3nnent  of  such  instruments^  shaU  be  giveR 
According  to  the  rules  of  the  commercial  law,"  when  suoh 
instruments  were  unknown  to  the  commercial  law  ?  What 
is  to  be  done  with  the  dass  named  in  sections  950, 961?  The 
law  of  1863,  cannot  apply  to  ihem;  if  not^  why  does  it  to 
ihe  elaas  nnder  consideration  ?    When  you  once  say  it  ap- 
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pKes  to  notes  not  negotiable,  theire  is  no  reason  for  stopping 
short  of  all  notes  and  instruments  made  negotiable  by  tho 
Code. 

2.  We  insist  that  tbe  reference  in  the  lav  of  1668,  to  tfas 
^  eommercial  law,"  most  be  taken  to  mean  the  ''  commercial 
law"  of  Iowa.  Theterm  "  oonmieroial  law,''  ispecnUarto 
statute,  and  is  to  a  great  extent  unknown  out  of  it.  At  least, 
it  lias  no  dear  hffol  meaning  or  signification.  If  the  inten* 
tion  was  to  refer  to  the  "  law  merchant,''  why  did  .they  not 
say  so.  And  the  meaning  would  haye  been  clear  and  well 
tmderstood.  Every  state  in  the  Union  has  a  '^  commercial 
law,"  peculiar  to  its  own  jurisdiction,  and  different  in  many 
particulaiB  from  each  other.  The  "  oommercial  law  "  is  un* 
derstood  differently.  The  ''law  mei^hant,"  when  used, 
has  a  technical  and  legal  meaning;  ''  commercial  law,^'  has 
not.  K  the  ''  commercial  law  "  of  Iowa,  is  what  is  referred 
to,  then  all  is  clear,  and  can  be  well  understood.  It  consists 
not  of  contradictory  decisions  of  courts,  either  of  our  own  or 
other  states,  but  of  statutes,  that  are  plain  and  easily  under- 
stood by  all.  If  this  construction  is  adopted,  the  Code  and 
the  law  of  1868,  can  botii  stand,  which  construction  should 
be  given  if  possible,  at  least,  as  to  those  portions  of  the  Gods 
wUch  are  only  inferentially  repealed  by  the  act  of  186S« 

8.  We  understand  that  tiie  Code  provide8(so  &r  as  paper 
negotiable  by  tiie  law  merchant,  or  made  so  by  the  statute 
of  Anne,  which  has  been  held  merely  dedaratoiy  of  what 
tiiat  law  was),  that  grace  is  allowed  on  bills  of  exchange,  but 
that  a  demand  on  any  of  those  days  will  be  suflcient  to 
charge  the  indorser ;  and  that  the  latter  is  liable,  if  due  dili- 
gence has  been  used  by  commencement  of  suit  against  the 
maker,  upon  negotiable  instruments.  Sections  965,  967. 
By  the  law  of  1858,  grace  is  allowed  upon  both  bills  and 
notes.  According  to  the  rules  of  the  ''  commercial  law,''  if 
the  latter  is  held  to  be  identical  with  "  law  merchant,"  then 
^e  claim  that  all  the  law  of  1868,  affects  in  the  least,  are  in* 
struments  negotiable  according  to  the  principles  of  the  law 
merchant;  or  in  other  words,  the  class  of  instruments  con- 
templated  in  sections  947, 966,  967 ;  and  that  the  instruments 
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mentioned  in  all  other  sections  of  the  Code,  are  unaffected 
bj  its  provisions,  and  that  all  other  sections  of  the  Code 
stand.  K  the  law  of  1868,  by  the  words  "  commercial  law,'* 
refers  to  the  "  law  merchant,"  it  is  not  the  pecTiliar  "  law 
merchant,  of  Massachusetts,  where  a  note  not  payable  to 
"  order  or  bearer,"  is  held  to  be  negotiable.  The  reverse  is 
held  in  New  York,  while  in  Connecticut,  a  different  rule  still 
prevails.  But  it  refers  to  the  law  merchant  of  England, 
from  whence  all  our  law  upon  this  subject  was  derived.  By 
it^  the  note  under  consideration  is  not  negotiable. 

It  will  be  seen  that  the  amended  petition,  claims  the  right 
to  write  over  a  blank  indorsement  of  a  promissory  note,  (wy* 
ihing  that  will  make  the  indorser  liable,  without  proof  of 
demand  and  notice.  *  Upon  this  question,  8  Mass.  274,  and 
8  Pick.  428,  axe  relied  on.  In  those  cases,  such  a  doctrine 
was  announced, 

Loughridge  A  Macon^  for  the  appellee. 

Stockton,  J. — ^Various  questions  are  raised  by  the  de* 
murrer  to  the  amended  petition  in  this  cause.  The  most 
important  question,  however,  to  be  decided,  is  as  to  the 
right  of  the  assignee  of  a  promissory  note  not  negotiable,  to 
sue  the  assignor,  without  first  demanding  payment  of  the 
maker,  and  without  notice  of  the  non-payment  to  the  as- 
signor. The  same  question  has  been  before  this  coiut,  at 
the  present  term,  in  the  case  of  Wikon  v.  Ralph  &  Van 
Stiaickj  from  Linn  county.  We  have  felt  inclined  to  follow 
the  authority  laid  down  in  the  case  of  Seymour  v.  Van  Slyck^ 
8  Wendell,  421,  in  which  tiie  Supreme  Court  of  the  state  of 
New  York  held,  that  the  indorsement  of  a  non-negotiable 
note,  is  equivalent  to  the  making  of  a  new  note,  and  is  a 
direct  and  positive  undertaking  on  the  part  of  the  indorsers, 
to  pay  the  note  to  the  indorsee,  and  not  a  conditional  one  to 
pay,  if  the  maker  does  not  upon  demand,  after  due  notice. 

Another  question  raised  by  the  plaintiff  in  his  assignment 
of  errors,  is,  as  to  the  right  of  the  holder  of  a  promissory  note 
not  negotiable,  indorsed  in  blank,  to  write  over  the  blank 


SUPBBME  OOUBT  OASES-1866. 


271 


Sttvarjr  y.  Sftraiy. 


indoisement,  a  waiyer  of  demand  and  notice,  or  anything  else 
which  may  render  the  indorsers  liable,  without  proof  of  de- 
mand and  notice.  As  such  a  filling  up  of  the  blank  indorse- 
ment, would  only  be  expressing  in  writing,  what  is  in  re- 
ality the  meaning  and  effect  of  the  undertaking  of  the  indor- 
sers, and  as  defendant  would  not  be  in  any  manner  prejudiced 
by  such  an  act,  we  are  inclined  to  decide  in  conformity  with 
the  adjudications  in  Massachusetts  and  New  York,  that  the 
holders  of  a  non-negotiable  note,  indorsed  in  blank,  is  en- 
titled to  fill  up  the  indorsement,  by  writing  over  it  a  promise 
to  pay  the  contents  of  the  note  to  die  indorsee,  or  a  waiver  of 
a  demand  and  notice.  See  Jocdyn  y.  AmeSy  8  Mass.  274; 
Oa^brd  Bank  y.  Haynea^  8  Pickering,  423 ;  Herrkk  y.  Cbr- 
man^  12  Johnson,  161 ;  Seymour  y.  Van  Sb/ck^  8  Wend.  421, 
We  are,  therefore,  of  opinion,  that  the  plaintiff  was  entitled 
to  recover  on  his  amended  petition,  and  that  the  demurrer 

to  the  same  was  improperly  sustained. 

"^    "^^  Judgment  reversed. 


Savaby  v.  Savary. 
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Where  Boit  was  brought  upon  a  pramiseoiy  note^  dated  at  Batayia,  May  28th, 
1851,  payable  to  one  S.  or  bearer,  in  three  months  fixxm  date,  in  which  aotioa 
the  defendant  pleaded  as  a  set-off,  a  promissory  note  executed  by  the  plain- 
tiff;* dated  at  Rome,  April  24th,  1862,  payable  to  a  thud  person,  in  one  day 
from  date,  of  which  he  alleged  he  became  the  owner,  *'  a  diort  time  after  the 
said  24th  of  April,  1852,  and  whilst  S.  was  still  the  owner  of  the  note  given 
by  defendant;"  and  where  on  the  trial,  question  was  made  as  to  the  au- 
thority of  the  plaintiff's  attorneys  to  bring  the  suit^  which  question  was  re- 
ferred to  the  jury  by  the  court;  and  where  the  court  instructed  the  jury  as 
fellows :  1.  That  before  they  could  find  for  the  plaintiff  in  any  event,  they 
must  be  satisfied  from  the  testimony,  that  the  attorneys  for  the  plaintiff  had 
brought  the  suit  by  the  authority  and  direction  of  the  plaintifil  2.  That  the 
lex  lod  oontraekUf  or  the  law  of  New  York,  must  govern  as  to  the  rights  of 
the  parties  in  relation  to  the  set-ofi)  and  not  the  law  of  Iowa,  where  the  suit 
is  brought ;  JETeld^  1.  That  the  court  erred  in  giving  the  instructions ;  2.  That 
the  plaintiff's  right  to  recover,  should  not  have  been  made  dependent  on  the 
attorney's  authority  to  sue. 
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The  fear  lod  c(mtr(uhi0  goyenm  w  ta  Uie  nfttore,  Tali41ty  And  intorpietttliQn  of 

the  oontract ;  but  the  lex  fori  governs  in  mattoFS  pertaming  to  the  remedj. 
The  law  of  set-off  belongs  to,  and  is  a  part  o^  the  remedy. 

Appeal  from  the  Polk  Distrid  Court 

Thb  plamtiff  saed  the  defendant  on  hk  pzomiMory  note, 
fbr  $159,  given  to  one  O.  W,  Savary,  and  payable  to  him  or 
beaxer,  in  three  months  from  date,  and  dated  at  Bataviay 
May  28ih,  1851.  The  defendant  pleaded  as  a  aetK>l^  a  prom-* 
iflBOiy  note  of  the  said  G.  W.  Sayarj,  giren  to  one  James  C. 
Savary,  dated  at  Rome,  April  24th,  1852,  by  whieh  said  Or. 
W.  promised  to  pay  said  J.  C.  $287,  in  one  day  from  date, 
ef  which  defendant  alleges  he  became  the  owner,  "  a  short 
time  after  *'  the  said  24th  of  April,  1852,  and  whilst  J.  W. 
Savary  was  still  the  owner  of  the  note  giren  by  defendant. 
On  the  trial,  question  was  made  as  to  the  authority  of  the 
plaintiff's  attorneys,  to  bring  suit  on  the  note  in  this  action 
sued  upon.  The  court  referred  this  question  to  the  jury, 
with  the  remainder  of  the  case,  on  the  issue  joined.  The 
other  facts  necessary  to  an  understanding  of  the  case,  will 
appear  in  the  opinion  of  the  court. 

Samuel  A,  Rice^  for  the  appellant,  made  the  following 
points: 

1.  The  Ux  hd  oorUracim  governs  pa  to  the  nature,  validity 
sod  interpretation  of  contracts.  Bank  of  UnHed  States  v. 
DoneUy,  8  Peters,  881 ;  Story  Gon.  Laws,  §  658 ;  lb.  989, 
note  2 ;  1  Caines,  402. 

a.  The  kx/ori  governs  ap  to  the  remedy.    8  Peters,  371 ; 

Wihox  et  als.  v.  Hunt  a  o^,  18  Peteis,  879 ;  French  v.  Ball, 

9  N.  H.  187 ;  Peck  v.  Hozier  et  al,  14  John.  848 ;  8  Gill  & 

Johns.  234;  2  Mass.  87;  IFAiVwan  v.4cfoww,2  Cowen,  626; 

Dmm^s  ExWs  v.  JEtamsayU  ExWs^  3  Crancb,  823. 

8.  What  is  proper  matter  of  set-off,  must  be  determined 
by  the  hxjbri^  and  not  the  lex  loci  contractus.  Oihbsetux,  v. 
Howard,  2  N.  H.  296;  Buggies  v.  Keeler,  3  John.  268; 
Pothier  on  Obligations,  641,  642 ;  Story  Con.  Laws,  961. 

4.  The  defendant  had  no  interest  in  the  question,  and  it 
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eoold  not  be  matter  of  defence  whether  plaintiff's  attorneys 
were  anthorized  to  commence  emit  or  not.  This  question 
ooold  only  originate  between  plaintiff  and  his  attorneys. 

5.  All  the  court  could  hare  done,  in  case  it  appeared  that 
lihe  attorney  had  no  authority,  would  hare  been  to  stay  the 
prooeedingB  in  behalf  of  the  party  for  whom  he  assumes  to 
appear;  and  it  was  a  question  for  the  court,  and  not  for  the 
jury.    Code,  §  1617. 

BrowH  Jh  Elwood^  for  the  appellee. 

Woodward,  J. — The  court  below  gave  several  instruc- 
tions to  the  jury,  which  are  resolvable  into  the  following 
two:  1.  That  "  before  they  could  find  for  the  plaintiff  in  any 
event,  they  must  be  satisfied  from  the  testimony,  that  the  at- 
tOTneys  £>r  th%  plaintiff  had  brought  suit  by  the  authority 
and  direction  of  the  plaintiff.  2.  That  the  lex  loci  contractus^ 
at  the  law  of  New  York,  must  govern  as  to  the  rights  of  the 
parties  in  relation  to  the  set-off,  and  not  the  law  of  Iowa, 
where  the  suit  is  brought.  It  is  presumed  that  there  was 
evidence  showing  that  the  notes  were  made  in  New  York. 
The  plaintiff  excepts  to  the  above  instructions.  A  verdict  was 
rendered  for  the  defendant.  The  plaintiff's  right  to  recover 
on  the  note  held  by  him,  should  not  have  been  made  depend- 
ent OB  the  attorney's  authority  to  sue.  Such  want  of  authority, 
wotdd  be  groimd  only  for  dismissing  the  suit,  at  the  most 
Or,  if  the  attorneys  were  not  prepared  to  show  their  power, 
the  defendant  might  have  a  continuance.  Another  view  of 
the  matter  is,  that  this  want  of  authority  to  bring  the  suit, 
was  not  a  defence  to  the  note,  and  was  not  pleaded  as  such ; 
And  therefore  should  not  have  been  put  to  the  jury,  with  the 
proper  issue  of  the  cause,  notwithstanding  any  apparent  tacit 
oonsent  by  counseL  Being  so  submitted  to  them,  it  forms 
an  immaterial  issue ;  and  this  being  effected  by  the  action  of 
the  court,  and  not  of  the  counsel,  a  new  trial  should  have 
been  granted  upon  the  motion  made  for  that  purpose.  The 
lex  lod  contracttia  governs  as  to  the  nature,  validity,  and  in- 
terpretation of  a  contract,  but  the  lex  fori  governs  in  matters 
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pertaining  to  the  remedy.  And  to  this  belongs  the  question 
of  8et-o£  The  rights  in  relation  to  this  branch  of  the  cause, 
were  to  be  governed  by  the  law  of  Iowa,  and  not  by  the  law 
of  New  York.  See  the  authorities  cited  by  plaintiff's  coun- 
seL  In  these  things,  we  are  of  the  opinion,  that  the  District 
Court  erred,  and  therefore  the  judgment  below  is  reversed, 
and  a  writ  of  procedendo  will  issue. 


Abrams  v.  Foshss  and  Wife. 

l?o  oftiiae  or  procure  an  ibortioo,  before  the  child  ib  quick,  is  not  a  criminal  of- 
teoe  at  common  laW|  whateyer  it  maj  be  after  the  child  ia  quick. 

An  infimt  in  ventre  sa  mere^  is  not  a  human  being  within  Hm  meaning  of  sec- 
tion 2608  of  the  Code. 

To  charge  a  woman  with  causing  or  procuring  an  abortion,  is  not  to  duffge 
her  with  the  crime  of  murder,  under  the  law  of  lowa^ 

Where  there  ia  no  law  punishing  the  act  of  causing  or  procuring  an  abortion, 
at  the  time  of  the  speaking  of  the  words,  to  charge  a  person  with  such  an  act^ 
18  not  actionable,  per  ae. 

The  appellate  court  will  not  allow  a  party  to  be  prejudiced  bj  the  refbaalol  the 
oourt  to  give  a  correct  instructioD,  because  the  same  maj  possibly  have  been 
given  in  instructions  which  have  been  lost,  without  his  fault 

Where  in  an  action  for  slander,  the  alleged  slanderous  words  were  subetantiallj  as 
follows:  **She  is  a  bad  woman;  she  has  destrojed  withinatrumente^  children 
since  she  has  been  here ;  she  has  destroyed  one  or  two  children  since  she  has 
been  here;  she  takes  medicine  and  kills  her  children;  she  destroys  her  dtaX- 
dren,''  which  were  alleged  to  have  been  spoken  on  the  first  day  of  January, 
1856 ;  and  where  on  the  trial,  the  defendant  aaked  the  court  to  instruct  the 
jury  as  follows :  "  Words  charging  a  woman  with  causing  or  producing  an 
abortion,  in  this  state,  since  the  first  day  of  July,  1851,  are  not  in  themselvea 
actionable ;  that  producing  an  abortion,  before  the  child  is  quick,  is  not  now 
ft  crime  in  Iow%  and  has  not  been  since  July  1,  1851 ;  and  that  charging  a 
fomale  with  having  produced  an  abortion,  under  such  circumstanoes,  is  not 
actionable,"  which  instructions  the  court  refused  to  give;  EM,  That  the  in- 
structions were  improperly  reflised. 

Appeal  from  the  Davie  Disirict  CourU 
Slakdsb.    Verdict  and  judgment  for  plaintiff.    The  pe« 
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tition  contains  twelve  counts,  charging  the  slanderous  words 
to  have  been  spoken  in  various  forms.  The  substance  of 
the  charging  part  of  most  of  the  counts,  is  as  follows :  '^  That 
the  wife  of  defendant,  on  the  first  day  of  January,  1865,  in 
speaking  of  the  fitct,  that  the  wife  of  the  plaintiff  did  not 
hkve  children  bom  alive,  and  of  and  concerning  the  subject 
of  producing  abortion  and  destroying  children  before  birth, 
of  which  said  plaintiff's  wife  had  been  pregnant,  Msely  and 
maliciously  spoke,  and  published  of  the  said  Julia  A.,  (wife 
of  plaintiff)  these  slanderous  words,  to  wit :  *'  she  is  a  bad 
woman ;  she  has  destroyed  with  instruments,  children  since 
she  has  been  here ;  she  has  destroyed  one  or  two  children 
since  she  has  been  here ;  she  takes  medicine  and  kills  her 
children;  she  destroys  her  children."  One  count  charges 
the  defendant's  wife  with  having  said,  ''  she  (meaning  plain* 
tiff's  wife)  is  not  a  decent  woman ;  she  has  sexual  inter- 
course wiih  other  men."  No  special  damages  are  daimed ; 
the  petition  was  demurred  to,  for  the  reason  that  the  words 
charged  are  not  actionable  per  se^  which  demurrer  was  over- 
ruled. On  the  trial,  the  defendants  asked  the  following, 
among  other  similar  instructions : 

Words,  charging  a  woman  with  causing  or  producing  an 
abortion,  in  this  state,  since  the  first  day  of  July,  1861,  are 
not  in  themselves  actionable;  that  producing  an  abortion 
before  the  child  is  quick,  is  not  now  a  crime  in  Iowa,  and 
has  not  been  since  July  1, 1861 ;  and  that  charging  a  female 
with  having  produced  an  abortion,  under  such  circumstances, 
is  not  actionable ;  which  instructions  were  refused.  It  ap- 
pears from  the  certifi^cate  of  the  clerk,  that  the  instructions 
in  chief  given  to  the  jury,  had  never  been  returned  by  them, 
and  what  those  instructions  were,  is  in  no  manner  shown* 
Defendants  appeal. 

Palmer  <t  TnTnbkj  for  the  appellants,  cited  the  following 
authorities :  Onslow  v.  Wilson,  8  Wilson,  177 ;  Chaddock  v. 
Briggs,  13  Mass.  248 ;  Blasa  v.  Tobey,  2  Pick.  820 ;  Harvey 
▼.  Boies,  1  Penr.  &  W.  12 ;  Weierhack  v.  Trone,  2  Watts  k. 
Serg.  408 ;    WilUams  v.  Karnes,  4  Humph.  9 ;    ElUoU  v.. 
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AHeAerry,  2  Kbb,  478 ;  MiU$  and  vn/e  y.  Wimp,  10  B. 
Monr. ;  Billings  v.  King,  7  Vermont,  489 ;  Sliafer  v.  Einster^ 

1  Binney,  587 ;  Chapman  y.  Cook,  2  Tyler ;  O^m  v.  Houh 
ard,  Minor,  98 ;  Mclhoen  y.  Ludtam,  2  Harrison,  IS ;  Kin^ 
ney  v.  Koala,  8  Harrington,  77 ;  Tat/lor  y.  Knedand,  1  Doujf- 
laae,  68 ;  Giddons  y.  Meek,  4  Geo.  864 ;  Dwnwia  v.  Fi»k,  11 
Mete.  551 ;  Tenney  v.  Clement,  10  New  Hamp.  82 ;  Heming 
y.  Power,  10  Mees.  &  Wele.  564 ;  5yron  v.  JEhnes,  Salfceld, 
698 ;  Brandt  and  wife  v.  Roberts  and  wife,  4  Burrows,  2418 ; 

2  Johns.  115 ;  6  Harr.  k  Johns.  248 ;  8  New  Hamp.  194 ; 
a  Nott  &  McCord,  204 ;  4  Stew.  &  Port.  887 ;  2  Bibb,  478. 

C.  C  Nimrse,  and  Knapp  Jc  GaldweU,  for  the  appellees^ 
cited  the  following :  Code,  §§  25,  68 ;  Chitty's  Med.  Juris. 
410 ;  Mabne  v.  Stewart  and  wife,  15  Ohio,  820 ;  Daily  r. 
Reynolds,  Iowa  Sup.  Court,  1854. 

Wright,  C.  J. — ^But  one  question  is  presented  for  our  con- 
sideration by  appellants,  and  that  is,  whether  words  charge 
ing  a  woman  with  causing  or  producing  an  abortion,  are 
actionable  in  this  state? 

The  appellees  claim,  first,  that  as  the  instructions  in  chie^ 
are  not  before  us,  we  cannot  say  but  that  the  instructions 
asked  by  appellants,  were  refused,  because  they  had  been 
pieviously  given.  The  whole  record  rebuts  any  such  pre- 
sumption. The  overruling  of  the  demurrer,  which  raised 
substantially  the  same  q^iestions,  clearly  shows  that  on  this 
point  the  court  could  not  have  instructed  in  chief,  as  re- 
quested by  appellants.  And  then,  again,  these  instructions 
are  asked  in  so  many  different  forms,  and  refused  in  all,  that 
we  can  hardly  suppose,  that  the  same  view  had  been  taken  in 
the  previous  instructions.  But  still  further,  we  would  be 
unwilling  to  allow  a  party  to  be  prejudiced  by  the  refusal  df 
the  court  to  give  a  correct  instruction,  because  the  same  may 
possibly  have  been  given  in  instructions  which  have  been 
lost,  without  his  fault. 

It  is  next  claimed  by  appellees,  that  one  count  charges  the 
defendant's  wife  with  having  been  guilty  of  adultery ;  that 
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the  proof  may  hare  been  eonfined  to  that  count  alone ;  and 
if  90,  the  instructions  asked,  w6te  properly  reftised,  on  the 
ground  of  their  inapplicability.  The  whole  record,  however, 
■o  unmistakably  shows  that  the  words  charging  the  abor- 
tion, were  those  rdUled  upon  for  a  recovery,  that  we  should 
be  doing  violence  to  sai^)ose  the  instrucdons  were  refused  as 
being  inapplicable ;  and  eq>ecially  so,  as  nothing  of  the  kind 
is  intimated  by  the  judge  trying  the  cause,  when  refusing 
such  instructions.  We  conclude^  therrfore,  that  the  question 
is  fairly  presented^  whether  the  instructions  asked  were  cor- 
wd)  and  should  have  been  given. 

To  miuntain  an  action  of  slander,  the  'consequence  of  the 
words  spoken,  must  be  to  occasioa  some  injury  or  loss  to  the 
p]ainti£^  either  in  law  or  facL  As  the  declaration  in  this 
oase,  claims  no  special  damageSi  or  a  loss  or  injury,  in/z«<, 
we  are  lef);  to  inquire  whether  the  charge  referred  to  in  the 
instructions  refused,  was  of  such  a  character  as  to  amount  to 
an  injury  in  law.  To  determine  this^  it  becomes  material  to 
ascertain  in  what  oases  this  action  may  be  majntained,  with- 
<mt  proof  of  special  damages^  Starkie,  in  his  work  on  Slan* 
der,  page  9,  lays  down  the  rule,  that  such  action  may  be 
maintained  ^'  when  a  person  is  cherged  with  the  commission 
ef  a  crime;  when  an  infectious  disorder  is  imputed;  and 
when  the  imputation  affeets  the  plaintiff  in  his  office,  profes- 
sion, or  business."  In  this  case,  we  only  need  examine  the 
rule  so  £ar  as  it  relates  to  the  charge  of  a  crime.  And  what 
is  that  rule  ?  In  Chx  and  w^  v.  Banker  and  wife^  Morris, 
368,  the  Supreme  Court  of  this  territory,  recognized  the  rule 
laid  down  in  MiUer  v.  ParuA,  8  Pickering,  886,  as  the  proper 
one.  And  in  that  case  it  is  said,  that  "  whenever  an  offence 
is  charged,  which  if  proved,  may  subject  the  party  to  a  pun* 
i^ment^  though  not  ignominious,  but  which  brings  disgrace 
upon  the  party  fklsely  accused^  such  an  accusation  is  action* 
able.  And  this  is,  perhaps,  as  correct,  and  at  the  same  time 
as  brief  a  statement  of  the  general  rule,  as  has  been  given. 
For  while  the  rule  is  variously  stated,  by  different  authors 
and  judges,  yet  in  all  of  them,  it  is  laid  down  as  necessary 
that  the  charge  shall  impute  a  punishable  offence.    To  this 
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there  may  be  an  exception  in  that  class  of  cases,  where  the 
words  relate  to  the  reputation  of  a  female  for  chastity.  But 
of  such  charges,  we  shall  have  occasion  to  speak  hereafter. 

With  this  rule  in  view,  then,  we  are  to  determine  whether 
to  charge  a  woman  with  procuring  an  abortion,  in  this  state, 
since  the  first  of  July,  1851,  is  actionable  per  se.  By  the 
statute  of  1843,  the  willful  killing  of  an  unborn  quick  child, 
by  any  injury,  Ac,  was  made  manslaughter.  Revised  Stat- 
utes, 1848,  167,  §  10.  This*  was  repealed  by  the  Code, 
which  took  effect,  July  1,  1851.  Since  that  time,  it  is  con- 
ceded, we  have  no  law  punishing  this  offence  by  name.  But 
it  is  claimed,  that  such  a  child  is  a  huTnan  being,  within  the 
meaning  of  section  2508,  which  provides,  that  whoever  kills 
any  human  being,  with  malice  aforethought,  either  express 
or  implied,  is  guilty  of  murder.  If  this  be  so,  then  the 
charge  would  clearly  impute  a  punishable  offence,  and  would 
be  actionable  per  se.  But  in  this  view,  we  cannot  concur. 
It  will  be  observed,  that  one  of  the  instructions  asked  and 
refused,  was,  that  to  charge  a  woman  with  causing  an  abor* 
tion,  was  not  actionable  per  se,  in  this  state,  since  the  first  of 
July,  1851.  The  other  is  to  the  same  effect,  except  that  it 
uses  the  words,  "  before  the  child  is  quick.^  By  abortion, 
we  understand  the  act  of  miscarrying,  or  producing  young- 
before  the  natural  time,  or  before  the  foetus  is  perfectly 
formed.  And  to  cause  or  produce  an  abortion,  is  to  cause 
or  produce  this  premature  bringing  forth  of  this  fcetus.  And, 
notwithstanding  the  in&nt  in  ventre  sa  mere,  is  treated  by  the 
law  for  some  purposes,  as  bom,  or  as  a  human  being,  yet  we 
are  not  aware,  that  it  has  been  so  treated,  so  &r  as  to  make 
the  act  of  causing  its  miscarriage  murder,  unless  so  declared 
by  statute.  And,  certainly,  independent  of  statute,  it  is  not 
a  punishable  offence,  when  the  child  is  not  quick  in  the 
womb.  When  the  child  is  bom,  however,  it  becomes  a  hu- 
man being,  within  the  meaning  of  the  law ;  and  if  it  shall 
then  die,  by  reason  of  any  potions  or  bruises  it  received  in 
the  womb,  it  would  be  murder  in  those  who  administered  or 
gave  thenii,  with  a  view  of  causing  the  miscarriage. 

In  Russell  on  Crimes,  it  is  said,  that  "  an  infiuit  in  th& 
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mother's  womb,  not  being  in  verumnatura^  is  not  considered 
as  a  person  who  can  be  killed,  within  the  description  of  mnr- 
der ;  and,  therefore,  if  a  woman  being  quick  or  great  with 
child,  take  any  potion  to  cause  an  abortion,  or  if  another  give 
her  any  such  potion,  or  if  a  person  strike  her,  whereby  the 
child  within  her  is  killed,  it  is  not  murder  or  manslaughter." 
Buss,  on  Crimes,  890.  The  statute  of  48  Geo.  m,  c.  68,  pro* 
yided,  however,  for  the  punishment  of  such  offences,  making 
the  offence,  when  the  child  was  quick  in  the  mother's  womb, 
capital,  and  if  not  quick,  a  felony.  The  law  is  stated  thus 
by  Blackstone,  in  his  Commentaries,  Yol.  I,  p.  129,  "  If  a 
woman  is  quick  with  child,  and  by  a  potion  or  otherwise, 
killeth  it  in  her  womb,  and  she  is  delivered  of  a  dead  child, 
this,  though  not  murder,  was  by  the  ancient  law,  homicide 
or  manslaughter.  But  the  modem  law  doth  not  look  upon 
this  offence  in  quite  so  atrocious  a  light,  but  only  as  a  hein* 
ous  misdemeanor,^^  To  support  an  indictment  for  infanticide, 
at  common  law,  the  rule,  as  uniformly  recognized,  is  that  it 
must  clearly  appear,  that  the  child  was  wholly  bom,  and 
was  bom  alive,  having  an  independent  circulation  and  ex- 
istence. 8  Gbeenl.  Ev.  §  186.  If  a  woman  be  quick  with 
child,  and  by  a  potion  or  otherwise,  killeth  it  in  her  womb, 
and  she  is  delivered  of  a  dead  child,  this  is  a  great  mis- 
prision, and  no  murder.  8  Coke  Inst  60.  In  Qommon" 
wealth  V.  Parker^  9  Metcal^  268,  it  is  held,  not  to  be  a  pun- 
ishable offence  by  the  common  law,  to  perform  an  operation 
upon  a  pregnant  woman  with  her  consent,  for  the  purpose 
of  procuring  an  abortion,  and  thereby  to  effect  such  purpose, 
unless  the  woman  is  quick  with  child.  And  to  the  same 
effect,  is  the  case  of  the  ChmmonweaWi  v.  Bangs,  9  Mass.  887. 
See  also  the  ease  of  The  State  v.  Cooper,  2  Zabriskie,  62 ; 
where  this  subject  is  very  fuUy  discussed,  and  many  of  the 
authorities  collected.  These  authorities  agree  in  holding, 
that  to  cause,  or  procure  an  abortion,  before  the  child  is  quick, 
is  not  a  criminal  offence  at  common  law,  whatever  it  may  be 
after  the  child  is  quick.  And  we  think  it  to  be  equally  tme, 
Aat  an  in&nt  in  venire  sa  mere,  is  not  a  human  being  within 
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the  iQjeaning  of  aectdon  2508of  tke  Ctode.    It  is certaiBly  noi 
such,  before  it  is  quick  in  the  womb; 

To  chai^  a  woman  with  oaiuungor  procuring  an  abortion, 
is  not,  therefore,  to  charge  her  with  the  crime  of  muzder  un- 
der our  law ;  and  there  being  no  law  punishing  such  an  act 
in  this  state,  at  the  time  the  words  were  spoken,  we  think 
the  instructiocis  asked,  were  improperly  refused. 

The  counsel  for  appellees  claim,  however,  that  the  ruling 
of  the  court  below  is  sustained  by  the  case  of  H^jwlcU  y. 
Daib/,  decided  in  this  court,  in  1854.  The  opinion  in  thai 
case  we  have  not  been  able  to  see,  and  cannot,  therefore, 
say  with  certainty,  how  &i  it  is  applicable.  We  underatand, 
however,  that  the  words  spoken  in  that  case,  imputed  a  want 
of  chastity  to  the  plaintiff,  who  was  an  unmarried  female^ 
and  that  tibe  ground  assumed  substantially,  was,  that  such  a 
charge  would  tend  necessarily  to  exclude  her  firom  society, 
and  render  her  infamous  in  the  conmion  sense  of  that  term ; 
and  that  such  a  charge  was  actionable,  on  the  broad,  plain 
ground,  that  it  would  immediately  and  necessarily  tend  to 
hinder  her  advancement  in  life.  And,  notwithstanding  this 
may  be  regarded  as  a  departure  from  the  general  role,  h^^e- 
tofore  stated,  we  have  no  disposition  to  question  its  correct- 
ness. It  is  sustained  by  not  a  few  well  considered  cases,  and 
is  founded  in  reason  and  justice.  It  has  its  origin,  and  re* 
ceives  its  sanction,  in  that  just  jeaJousy  and  care  with  which 
the  reputation  of  the  female  for  chastity,  is  guarded  in  every 
<uvilized  community.  It  is  true,  that  courts  hesitated  in  de* 
parting  this  much  from  the  general  inle,  and  many  of  them 
still  hold  that  in  the  absence  of  a  statute  punishing  adultery 
and  fornication,  words  imputing  a  want  of  chastity  are  not 
actionable.  And  while  we  concur  in  what  we  understand 
to  be  the  ruling  in  the  case  of  Beynolda  v.  Daily^  we  do  nol 
think  it  can  aid  the  plaintiff  in  this  action.  We  think,  the 
reasoning  and  argument  in  support  of  the  actionable  charac- 
ter of  such  a  charge,  cannot  apply  to  the  one  allied  to  have 
been  made  in  this  case.  It  is  true,  that  to  charge  a  woman 
with  such  an  act,  might  injure  her  in  the  estimation  of  the 
community.    And  so  might  many  other  charges  affect  her 
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good  name,  and  yet  not  amount  to  the  chaxge  of  acrirae,  bo 
as  to  be  actionable,  without  the  averment  and  proof  of  special 
damages.  To  say  of  her  that  she  was  a  common  tattler,  or 
Bar,  or  that  she  indulged  in  the  use  of  profane,  or  vulgar  lan- 
guage ;  that  aha  was  a  drunkard,  or  the  like,  would  ieaaoi»> 
ably,  if  believed,  have  a  tendency  to  bring  her  into  disre- 
pute, but  such  words  would  not  be  actionable  ^er  se.  But 
to  impute  to  her  a  want  of  chastity,  is  to  charge  her  with  the 
want  of  that,  without  which  the  female  is  neceasavily  aadeer- 
tainly  driven  beyond  the  circle  of  virtuous  firiends  and  ao- 
quaintance&  Such  a  case  is  an  exception  to  the  general  rule, 
is  sustained  by  reasons  that  apply  to  it  alone,  because  of  the 
peculiar  character  of  the  charge,  and  beyond  it,  we  are  not 
willing  to  go  at  present 

The  case  of  Mahne  v.  Stewart  and  vnfe^  16  Ohio,  819,  we 
do  not  believe  to  be  law.  It  has  not  been  followed,  as  far  as 
we  have  been  able  to  examine,  by  any  other  court,  but,  on 
the  contrary,  its  correctness  has  been  denied  or  questioned^ 
and  we  think,  with  propriety.  1  Amerioan  Leading  CaM% 
116. 

Judgment  Deveraed. 


Robertson  v.  Seevebs. 

Where  a  person  ft>r  a  Tahiable  consideration,  receives  the  monef ,  and  under- 
takes to  enter  a  partioolar  tract  of  land,  for  another,  but  by  mistake,  enten 
and  oomTeys  a  different  tract,  he  is  Uable  to  an  aotioo  for  ttie  money,  wittMiig 
the  execution  and  tender  of  a  reoouTeyaDce  of  the  land  so  entered  and  ooQr 
yeyed  by  mistake. 

Where  in  an  action  for  money  had  and  received,  it  appeared  that  the  plaintiff 
ftunished  the  defendant  a  certain  sum  of  money,  and  the  defendant  undertook 
to  enter  a  certain  tract  of  land  ibr  the  plainti!!^  for  which  sernos  the  dstaft- 
ant  received  a  compensation ;  that  the  defendant  by  mistake,  entered  an4 
conveyed  to  the  plaintiff  a  different  tract ;  and  that  plaintiff  had  not,  before 
bringing  the  suit,  made  and  tendered  a  reconveyance  of  the  land ;  and  where 
the  court  instructed  the  jury  as  follows:  "  That  if  defendant  agreed  to  enter 
for  the  phiintifi;  for  hire  or  compensation,  the  (deatacOiiDgliie  land  the  defends 
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ant  Agreed  to  eaterX  and  by  misfeBke  entered  instead  thereof  the  (deecribu 
the  land  oooTeyed  to  the  plaintiff),  the  plaintiff  can  recover,  without  making 
and  tendering  a  deed  for  said  last-mentioned  tract  to  defendant,"  and  refused 
to  give  the  converse  of  the  proposition  contained  in  the  instruction ;  Eddf 
That  the  instruction  was  coirect. 
And  where  in  such  a  case,  the  defendant  asked  the  court  to  mstruct  the  Jury  as 
follows :  "That  if  he  was  acting  as  agent  of  the  plaintiff,  and  trying  to  enter 
a  piece  of  land  for  him,  and  by  mistake,  entered  some  other  piece  of  land,  he 
is  not  liable,  if  he  used  tiie  prudence  and  care  that  were  usually  exercised  in 
sodi  cases,"  yfhk^  instraction  was  refosed;  ffdd.  That  the  instruction  was 
piropeiiy  refosed. 

Appeal  Jrom  the  Poweshiek  Dietrici  Court. 

On  the  IStli  of  March,  1854,  the  defendant  herein  exe* 
cuted  to  plaintiff  the  following  receipt : 

"  OsKALOOSA,  March  15th. 
"  Beceived  of  John  T.  Robertson,  fifty  dollars,  to  enter 
ihe  southwest  quarter  of  northwest  quarter  of  section  8,  in 
township  76  north,  range  15  west    Jas.  A.  Seevebs." 

It  appears  that  for  his  trouble  in  and  about  entering  said 
lands^  plaintiff  paid  defendant,  at  the  time  of  executing  said 
receipt,  one  dollar.  It  is  further  shown,  that  defendant  did 
obtain  from  the  proper  land  office,  a  duplicate  in  plaintiff's 
name,  for  forty  acres  of  land,  answering  to  the  above  descrip- 
tion, except  that  it  was  in  range  16,  instead  of  range  15. 
After  he  had  obtained  the  same,  it  was,  after  a  short  time, 
handed  to  plaintiff  and  the  mis-description  was  for  the  fii^ 
time  observed.  The  defendant  having  £edled  to  enter  the 
forty  acres  described,  or  to  return  the  money,  the  plaintiff, 
after  demanding  the  money  or  the  proper  duplicate  receipt 
far  said  land,  brought  this  suit  to  recover  said  fifty  dollars, 
with  interest.  The  defendant  in  his  answer  says,  that  upon 
discovering  the  mistake,  he  immediately  presented  the  dupli- 
cate to  the  proper  land  office  for  correction.  This  is  sub- 
stantially denied  in  the  replication,  and  no  proof  is  shown  to 
have  been  made  on  this  subject  There  is  no  proof  that  be- 
fine  the  commencement  of  the  suit,  defendant  at  any  time 
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demanded  of  plaintiff  a  deed  for  the  land  so  entered,  or  that 
plaintiff  before  that  time  tendered  or  offered  to  m^ke  such 
deed.  After  the  suit  was  commenced,  plaintiff  executed  a 
deed  to  defendant^  and  filed  the  same  as  a  paper  in  the  cause, 
for  the  defendant's  use.  Whether  the  alleged  mistake  has 
been  corrected,  is  not  shown. 

No  portion  of  the  testimony  is  made  a  part  of  the  record. 
On  the  trial,  it  is  claimed,  that  the  court  gave  and  refused 
certain  instructions,  which  giving  and  refusal  to  give,  the 
defendant  now  alleges  to  have  been  erroneous.  These  in- 
structions wiU  be  found  in  the  opinion  of  the  court  Plain-  , 
tiff  in  the  court  below,  recoyered  judgment^  and  defendant 
appeal& 

Wm.  H.  A  e/l  A,  Seeversy  for  the  appellant 

Wm.  Loughhridgey  for  the  appellee. 

Stooktok,  J. — ^The  first  question  raised  by  the  defendant 
is,  as  to  the  correctness  of  the  instruction  given  by  the  court, 
at  the  request  of  plaintiff    That  instruction  was  as  follows : 

"  That  if  defendant  agreed  to  enter  for  hire  or  compensa- 
tion, for  plainti£^  the  southwest  quarter  of  northwest  quarter 
of  section  8,  township  78  north,  range  16  west,  and  through 
mistake  entered  instead  thereof  the  southwest  quarter  of 
northwest  quarter  section  8,  town  76  north,  range  16  west, 
the  plaintiff  can  recover  without  making  and  executing,  and 
tendering  a  deed  for  said  last^mentioned  tract  to  defendant" 
The  defendant  insists  that  this  instruction  was  erroneous, 
and  that  the  court  should  have  given  the  instructions  asked 
by  defendant,  which  are  as  follows : 

"  1.  That  if  the  jury  find  that  defendant  agreed  to  enter  a 
piece  of  land  for  plaLutiff,  and  before  the  commencement  of 
this  suit,  he  entered  by  mistake,  another  piece  of  land,  of 
equal  amount  and  value,  in  the  name  of  plaintiff,  the  plain- 
tiff to  recover,  must  show  that  before  the  commencement  of 
this  suit,  he  made  out  and  tendered  to  defendant  a  deed  to 
said  land  entered  by  defendant,  by  mistake ;  and  that  he 
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made  a  demand  of  tbe  mon^  deposited,  before  lie  can  v^ 
cover." 

"  2.  That  if  he  was  aoting  as  agent  of  plaintiff  and  trying 
to  enter  a  pieee  of  land  fot  him,  and  bj  mistake  entered  some 
Qfther  pieee  of  land,  he  is  not  liable,  if  he  used  the  prudenoe 
and  care  that  were  usuallj  exercised  in  such  cases." 

It  seems,  that  daring  the  progress  of  the  soit,  the  plaintiff 
executed  to  defendant  a  deed  of  conveyance  for  the  toirty 
acres  of  land,  puxehased  by  mistake  in  plaintiff's  name ;  iMi 
deed  was  filed  among  the  papers  of  the  suit,  for  defendant's 
use.  It  is  contended^  however,  that  plaintiff  ehould  have 
executed  the  conveyance  and  tendered  the  same  to  defendant, 
before  the  commencement  of  the  suit.  We  do  not  think, 
that  there  was  any  such  obligation  resting  on  the  plaintiff 
There  was  no  neoessary  connection  between  his  right  to  re- 
ceive the  money  paid  to  defendant,  and  the  tender  of  a  con- 
veyance for  the  land,  the  title  of  which  was  in  him.  It  was  by 
no  act  or  consent  of  plaintiff,  that  the  title  of  the  land  became 
vested  in  him.  The  defendant  w^as  the  cause  of  the  title  be- 
ooming  so  vested  in  plaintiff,  and  if  he  wished  to  divest  the 
plaintiff  of  the  title,  he  should  himself  have  taken  the  neces* 
sary  steps  to  bring  it  about  The  rights  <^  the  plaintiff^  as 
tbc^  appear  to  us,  are  in  no  respect  increased  or  lessened  by 
the  mistake  of  the  defendant,  whereby  he,  the  plaintiff,  had 
become  the  mnwilling  depository  of  the  title  of  the  forty  acres 
of  land.  If  plaintiff  is  entitled  to  recover  of  defendant  tiie 
money  paid  him,  on  Us  failure  to  comply  with  his  agreem^l, 
we  do  not  see  how  the  plaintiff  is  to  be  hindered  in  his  right 
80  to  pecov^,  by  a  feilure  to  convey  to  defendant  the  title  of 
the  forty  acres  of  land,  or  by  the  conceded  right  of  drfendaa^ 
to  have  the  title  in  himself 

The  defendant  had  taken  the  momey  of  the  plaintiff,  and 
had  agreed  to  purchase  for  him  a  certain  piece  of  land ;  thettt 
is  no  excuse  shown  why  he  did  not  perform  his  contract.  It 
is  not  shown  that  the  defendant  made  any  dibrt  to  have  the 
mistake  in  the  entry  corrected.  It  is  not  shown  that  it  was 
not  still  in  the  power  of  defendant  to  purchase  for  plaintiff 
the  land  he  deaised,  at  the  government  land  office.    It  waa 
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the  duly  of  defendant^  either  to  enteor  Aie  land  as  he  had 
agreed  to  do,  or  to  refond  the  money  when  the  plaintiff 
after  a  reasonable  lapse  of  thne,  demanded  of  the  d^ndant 
the  dnplicate  receipt  for  the  land,  he  had  agreed  to  pur- 
chase for  him.  The  defendant  nHist  either  deHrer  the  du- 
plicate, or  refund  the  money ;  and  on  his  finlure  to  do  either, 
he  is  liable  to  the  aetion  of  plaintiff,  without  any  further  de* 
Band. 

The  second  instmotion  asked  for  by  defendant,  we  think 
was  properly  refused  by  the  court.  The  suit  is  brought  by 
plaintiff,  to  recover  back  the  money  paid  defendant,  and  not 
for  damages  which  plaintiff  may  hare  sustained  by  reason  of 
the  failure  of  defendant  to  enter  the  land  as  agreed  upon. 
Defendant  may  have  been  acting  as  the  agent  of  the  plaintiff. 
He  may  have  made  a  mistake,  and  entered  the  wrong  tract 
of  land.  He  may  be  entitled  to  demand  and  have  of  plaintiff 
the  title  of  the  forty  acres  purchased  by  mistake  in  the  name 
of  plaintiff,  but  no  one  of  these  &cts,  nor  all  of  them  com- 
bined, can  relieve  defendant  from  his  obligation  to  purchase 
for  plaintiff^  the  land  he  had  in  writing  agreed  to  purchase, 
or  to  refund  plaintiff  his  money.  The  liability  of  defendant 
is  not  to  be  increased,  by  the  degree  of  care  and  diligence  used 
by  him  in  his  efforts  to  enter  the  right  piece  of  land.  It  is 
not  a  question  whether  he  used  the  "prudence  and  care  usu- 
ally exercised  in  such  cases  ?"  The  question  is,  whether  de- 
fendant has  performed  his  written  undertaking  with  plaintiff, 
and  entered  for  him  the  land  he  had  agreed  to  enter  ?  To 
assume  that  defendant  is  relieved  of  the  responsibility  of  his 
undertaking  by  a  mistake,  whereby  the  wrong  piece  of  land 
was  entered  for  plaintiff,  would  be  to  establish  a  principle, 
which  in  its  application  would  produce  results  the  most  dis* 
astrous.  The  land  by  the  same  kind  of  mistake,  might  be 
entered  in  the  name  of  some  third  person ;  a  less  quantity 
th|m  that  agreed  upon,  might  be  entered ;  or  a  tract  of  land 
wholly  worthless;  and  the  agent  might  claim  exemption 
from  all  liability  to  his  employer,  with  the  same  show  of 
le^^son.  The  plaintiff  is  not  so  to  be  put  off;  he  will  not  be 
required  to  correct  for  himself  the  mistakes  of  defendant.    If 
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the  latter  cannot  peifonn  his  agreement  aooording  to  its  spirit 
and  intent,  the  least  that  can  be  required  of  him,  is  to  refund 
to  the  plainti£f  the  money  he  has  received. 

As  we  have  before  remarked,  the  suit  is  not  brought  to 
recover  damages  sustained  by  plaintiff  by  reason  of  the  &il- 
ure  of  defendant  to  enter  the  land  agreed  upon.  If  the  suit 
had  been  of  such  a  character,  the  degree  of  diligence  required 
of  defendant  by  his  undertaking,  might  be  a  proper  subject 
of  inquiry.  In  the  present  cause,  we  thiok  that  question 
entirely  irrelevant. 

Judgment  affirmed. 


vFoRD  V.  Wesoott. 

A  repUcatiQQ  is  not  neoesBary  to  oompldte  tbe  iasae^  where  it  is  ftillj  joined  bj 
petition  and  answer. 

An  answer  merely  in  denial  of  the  petition,  is  not  to  be  taken  as  tnie. 

It  is  the  affirmative,  and  not  the  negative  allegations  of  an  answer,  that  are  ad- 
mitted hy  a  fiylnre  to  denj  Hib  same  bj  replication. 

Appealjrom  the  IfarshaU  D%»irict  Ckmri. 

Trespass  quare  clausumJregiL  Answer  denying  specific- 
ally all  the  matters  contained  in  the  petition ;  in  substancCi  the 
plea  of  not  guilty.  No  replication  was  filed,  and  after  the 
jury  was  sworn,  defendant  insisted  that  his  answer  being  un- 
replied  to,  must  be  taken  as  true,  and  objected  to  any  testi- 
mony on  part  of  plaintiff  to  sustain  his  action.  This  objec- 
tion was  sustained,  and  there  being  no  evidence,  the  juzy 
under  the  direction  of  the  court,  found  for  defendant.  And 
from  the  judgment  thereon,  plaintiff  appeals. 

Ourtis  Bates  and  Samud  A.  Rice,  for  the  appellant 

Jas.  D.  TempUn  and  J^  W,  Wooda^  for  the  appellee. 
Wright,  C,  J. — ^This  judgment  must  be  reversed.    A  re- 
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plication  ia  not  neoesaarj  to  complete  the  iasae,  where  it  is 
folly  joined  by  petition  and  answer.  An  answer  merely 
responsive  to  the  petition,  is  not  to  be  taken  as  true.  It  is 
the  affirmative,  and  not  the  negative  allegations  of  the  answer, 
that  are  admitted,  by  a  failure  to  deny  the  same  by  replica- 
tion. 

Judgment  reversed. 


^      Hbltenstein  k  Ck)RB  v.  Cave. 

Iawb  reltttiiig  to  ocmtraetB  and  to  their  enfinoement,  affect  dtfaer  the  contract 
itael^  or  the  remedy. 

Those  granting  ezemptione  fix)m  execution,  affect  the  remedy. 

The  exemption  of  a  homestead,  subject  to  the  qualifications  and  limitations  pro- 
pounded in  Brvnson  y.  £tns»e,  1  Howard,  311 ;  MaOraehen  y.  Saytoardf  2 
n>.  228 ;  and  OamUky*8  Leasee  v.  ^loing^  2  lb.  608,  is  as  truly  a  part  of  the 
remedy,  as  the  exemption  of  a  horse,  or  other  article  of  property. 

Where  a  plaintiff  brings  an  action,  claiming  a  right,  giyen  under  certain  condi- 
tions or  qualifications,  he  is  obliged  to  bring  himself  within  those  conditions ; 
and  where  a  defendant  relies  upon,  and  defends  under,  a  similar  right,  he  must 
do  the  same. 

Where  a  party  defends  against  an  action  of  rights  brought  &x  the  ^recoyery  of 
premises  purchased  at  a  judicial  sale,  on  the  ground,  that  the  premises  were 
his  homestead,  and  exempt  from  such  sale  under  the  act  entitled  "  An  act  to 
exempt  a  homestead  firom  forced  sale,"  approved  January  15th,  1849,  he 
must  aver  that  the  property  was  such  as  the  law  exempted  for  a  homestead. 

If  he  claims  the  land  as  used  for  agricultural  purposes^  in  addition  to  the  allege 
tion  that  it  is  a  homestead,  he  must  allege,  that  it  is  not  situate  within  a 
town ;  that  it  does  not  exceed  forty  acres  in  quantity ;  that  it  is  used  for  agri- 
cultural purposes ;  and  that  its  yalue  does  not  exceed  five  hundred  dollars. 

If  the  party  niaammg  tho  homestead,  has  more  than  forty  acres,  the  creditor  or 
pozchaser  may  take  the  excess,  without  respect  to  the  yalue.  If  the  forty- 
acres  exceeds  the  prescribed  value,  the  quantity  must  be  reduced,  so  as  to 
make  it  consistent  with  the  value  allowed. 

If  the  premises;  when  reduced  to  the  smallest  quantity,  as  to  the  dwelling-house 
and  itB  appurtenances ;  that  is,  to  that  which  constitutes  a  messuage,  exceeds 
the  given  value^  it  is  not  exempt  as  a  homstead. 

Where  the  premises  exceeds  five  hundred  doIlarB  in  value,  it  must  be  ascer- 
tained whether  it  can  be  divided  so  as  to  leave  a  homestead,  within  the  stat- 
ute limitation.  This  may  be  done  by  the  intervention  of  referees,  or  in  some 
of  the  methods  of  proceeding  known  to  the  law. 


8  887 
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Ae  Snteatikm  of  obiter  fbnr  of  the  Code,  iras  to  mm  all  ligbte  ejdflliiig  ondBr 
ibnaer  act8|  eTea  to  the  extent  of  those  •ooraing. 

Where  a  note  was  dated  October  28th,  1860,  upon  which  Boit  was  oommenoed 
and  attachment  levied,  on  the  9th  of  June^  1851 ;  and  where  judgment  was 
nnderod  in  September,  1851,  and  the  levy  and  sale  of  the  premises  took 
IKkwemlSea;  HaU;  That  a  right  to  his  homestead,  if  he  had  one,  existed  m 
the  defendant,  in  relation  to  this  oontract,  under  the  homestead  act  of  1849 ; 
and  that  this  right  was  saved  by  section  31  of  the  fourth  chapter  of  the 
(Me, 

Under  the  homestead  act  of  1849^  a  wife  has  no  right  mdependent  of  her  hus- 
band ;  and  she  should  not  be  made  a  party  to  a  suit^  or  permitted  to  defend, 
hi  relation  to  the  homestead. 


Appealjrom  the  Van  Buren  Diatrioi  ChurL 

The  plaiikti£&  had  veeorered  a  judgment  on  a  yromiBacfpf 
note  against  the  firm  of  Wyman  &  Cave]  and  had  levied 
this  executioa  on  the  tract  of  land  in  dispute.  This  was 
levied  upon  as  the  property  of  Cave  only.  The  plfflntifih 
bring  this  action,  in  the  nature  of  an  action  of  ejectment, 
or  of  right  to  recover  the  land.  The  defendant  sets  up  a 
right  of  homestead  on  the  land,  and  claims  that  it  was  ex- 
empt from  the  execution.  The  former  action,  in  which  the 
plaintifl^  obtained  this  judgment,  was  upon  a  promissory 
note,  bearing  date  at  St.  Louis,  Missouri,  October  28th,  1850. 
The  suit  was  commenced,  and  land  attached,  prior  to  July  1, 
1861.  The  judgment  was  rendered  Sq^tember  6th,  1851, 
and  the  sale  took  place  in  October,  1862,  at  which  the  plain- 
tsBb  were  the  porohasera.  During  the  progress  of  the  cause, 
Delilah,  wife  of  the  defendant,  Cave,  petitioned  to  be  made 
defendant,  and  was  so  made  a  party,  and  set  up  a  ckdm  to 
the  homestead,  as  existing  in  herself  a»  a  w^^  independently 
of  what  her  husband  may  have  done,  or  omitted  to  do ;  and 
claiming  that  her  right  could  not  be  compromised  by  any 
laches  of  her  husband. 

As  the  pleadings  are  somewhat  vohuninous,  and  are  very 
confused,  they  are  not  set  out,  but  a  sufficiency  of  them  will 
appear  in  the  opinion  of  the  court,  in  connection  with  the 
questions  made.  The  counsel  have  facilitated  the  under- 
standing of  the  case,  by  a  statement  of  the  questions  raised 
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and  presented  ftr  detennination.    Judgment  was  rendered 
for  the  plaintifiSi,  and  the  defendants  appeal 

Knapp  A  Odldwell^  for  the  appellants. 

0.  C.  Nourse^  for  the  appellees. 

WooDWABD,  J. — ^The  first  question  made,  to  which  we 
will  turn  onr  attention,  is,  whether  the  defendant  is  entitled 
to  a  homestead  exemption,  against  this  contract,  which  was 
made  in  the  state  of  Missouri,  in  October,  1850  ?  The  law 
under  which  it  is  daimed,  is  the  act  of  1848-9.  Session 
Laws,  1848-9,  chapter  124,  152.  In  point  of  time,  the  con- 
tact is  ooyered  by  this  act  But^  it  is  uj^d  that  the  lex  loci 
contractus  governs  the  case ;  and  that  as  the  law  of  Missouri 
gave  no  homestead  exemption,  the  defendant  has  none  un« 
der  this  contract 

Laws  relating  to  contracts  and  to  their  enforcement,  affect 
either  the  contract  itself  or  the  remedy.  Those  granting 
exemptions  from  execution,  affect  the  remedy.  The  exemp* 
laon  of  a  homestead,  is  as  truly  a  part  of  the  remedy,  as  the 
exemption  of  a  horse  or  other  article  of  property.  This  re-* 
mark  is  made  subject  to  the  qualifications  and  limitations 
propounded  in  the  cases  of  Branson  y.  Kimie^  1  How.  311 } 
MoOracken  y.  Haywardy  2  How.  228 ;  Qauntlsj/s  Lessee  y. 
jBwing,  2  How.  608.  To  hold  that  the  laws  of  other  states^ 
where  contracts  happen  to  be  made,  goyem  in  this  matter, 
would  introduce  great  confusion  into  our  midst,  and  would 
place  onr  citizens  upon  unequal  ground  The  court  below 
held  the  same  view,  and  there  was  no  error  therein. 

Another  question  made,  under  a  demurrer  of  the  plaintifi 
to  the  defendant's  answer,  is,  whether  the  defendant  should 
not  allege,  that  at  the  time  of  the  attachment,  he  claimed  his 
right  of  homestead  in  the  land ;  or  whether  he  ediould  not 
aJlidgd,  that  he  made  this  claim  at  the  time  of  leyy  and  sale ; 
whether  he  should  not  allege,  that  the  yalue  of  the  property 
did  not  exceed  fiye  hundred  dollars ;  that  it  was  not  within 
a  recorded  town  plat ;  and  that  he  used  and  occupied  the  land 
Vol.  m.  19 
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for  agricultural  purposes  ?  To  answer  these  inquiries,  w6 
must  look  at  the  statute.  It  provides  that  a  homestead 
shall  be  exempt  from  foroed  sale,  on  final  process,  for  any 
debt  or  liability  contracted  after  the  4th  of  July,  1849 ;  but 
it  prescribes  these  qualifications,  viz :  consisting  of  any  quan- 
tity of  land,  not  exceeding  forty  acres,  used  for  agricultural 
purposes,  not  included  in  any  recorded  town  plat,  or  city,  or 
village,  and  to  be  selected  by  the  owners.  In  the  same  sec- 
tion (which  is  one  clause  or  paragraph),  is  a  praviao,  that  the 
value  of  such  exempted  homestead,  or  town  lot,  and  dwell- 
ing thereon,  shall  in  no  case  exceed  the  sum  of  five  hundred 
dollars.  The  same  section,  as  an  alternative  for  this  home* 
stead  in  agricultural  lands,  gives  not  exceeding  one-fourth  of 
an  acre,  being  within  a  recorded  town  plat,  city,  or  village. 
The  act  gives  a  homestead  either  in  a  town  or  in  agiicultu* 
ral  lands  (that  is,  in  the  country).  In  the  latter  case,  the 
quantity  is  increased,  but  not  the  maximum  vaJue. 

The  homestead  exemption  owes  its  existence  to  statute 
law  entirely,  and  we  must  accept  of  it,  if  at  all,  under  just 
the  qualifications,  considerations,  and  circumstances,  xmder 
which  the  law  gives  it  We  cannot  say  that  the  law  ought 
to  have  been  different,  and  ought  to  have  given  the  right  un- 
der different  qualifications  or  fewer  conditions.  We  con- 
strue, not  make  the  law.  It  would  seem,  from  the  argument^ 
as  though  counsel  had  their  eye  on  a  subsequent  homestead 
law,  which  they  esteemed  a  better  one,  and  pressed  the  rights 
of  the  defendant^  under  the  former  act,  as  if  they  were  cre- 
ated by  the  latter ;  or  as  if  the  former  act  should  be  in- 
terpreted by  the  better  provisions  of  the  latter.  This  we 
cannot  do.  The  latter  act  may  be  a  better  one  than  the 
former,  but  the  former  gave  what  we  never  had  before,  and 
we  must  take  it  as  given. 

In  respect  to  these  qualifications  defining  the  rights  this 
act  is  lik^  many  others,  only  that  in  the  present  case,  it 
throws  that  upon  the  defendant,  which  usually  &lls  upon 
a  plaintiff.  But  this  arises  from  the  nature  of  ihe  case,  and 
is  incidental  only.  When  a  plaintiff  brings  an  action  claiming 
a  right,  given  under  certain  conditions  or  qualifications, 
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he  is  obliged  to  bring  himself  within  those  conditions.  So 
it  is  with  this  defendant  The  plaintiff  demands  the  land  as 
sold  and  purchased  under  a  judicial  sale.  The  defendant 
daimSy  that  it  was  exempt  from  that  sale,  by  virtue  of  the 
statute.  To  make  this  appear,  he  must  show  that  the  prop- 
erty was  such  as  the  laW  exempted  for  a  homestead.  A 
smaller  quantity  is  given  in  a  town,  than  of  agricultural 
land.  If  he  claims  the  land  as  of  the  latter  character,  he 
must  show  it  to  be  such  as  the  statute  gives ;  that  it  is  not 
within  a  town ;  that  it  does  not  exceed  forty  acres  in  quan- 
tity ;  that  it  is  used  for  agricultural  purposes,  and  he  must 
come  within  the  proviso  limiting  its  value  to  $600.  He  has 
to  ali^e,  that  it  is  his  homestead,  of  course,  and  why  should 
he  not  allege  the  other  circumstances  ?  These  remarks  ap- 
ply to  an  instance  like  the  present,  where  the  debtor  sets  up 
his  homestead  exemption,  in  an  action  brought  to  recover 
the  land.  The  like  is  true  in  all  cases,  where  one  olaims  a 
right  given  by  law,  under  certain  circumstances.  He  brings 
himself  in  his  allegations  within  them.  In  the  present  in- 
stance, when  he  claims  forty  acres  of  land,  he  must  show  that 
it  is  agricultural  land,  and  not  within  a  town.  He  would 
not  be  held  rigidly  to  his  averment  as  to  quantity  and  value, 
in  this  case,  more  than  in  others.  His  rights  do  not  depend 
upon  an  accurate  computation,  or  a  correct  estimate ;  upon 
this  point,  we  are  enlightened  by  the  statute.  See  section  4. 
By  this,  it  is  provided,  that  if  the  creditor  thinks  the  debtor 
lays  daim  to  too  great  a  quantity,  he  may  cause  the  error  to 
be  corrected.  And  we  apprehend  that  this  would  be  applied 
to  value,  as  well  as  quantity.  If  he  has  more  than  forty 
acres,  the  creditor  may  take  the  excess,  without  respect  to 
the  value.  If  the  forty  acres  exceeds  the  prescribed  value, 
the  quantity  must  be  reduced,  so  as  to  make  it  consistent 
with  the  value  aUowed. 

And  this  brings  us  to  another  question  in  the  case.  If  the 
homestead  claimed  exceeds  $600  in  value,  is  he  entitled  to 
the  exemption?  We  answer,  that,  as  said  above,  when  the 
quantity  can  be  reduced  so  as  to  reach  the  given  value,  this 
may  be  done.   But  if,  when  reduced  to  the  smallest  quantity. 
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socli  as  to  the  dwelliiig-hoiifle  and  its  apportenaooeB ;  duttk^ 
to  that  which  oonstitateB  a  meflsoagei  it  then  exoeeds  the 
giyen  yalue^  we  oee  no  way  in  which  to  giye  Imn  his  home* 
gtead«  The  statute  is  expUoit^  that  he  may  have  his  home- 
stead, proyided  it  do  not  exceed  the  Talue  limited  upom  kL 
The  coioUaryisoleari  that  if  it  does  exceed,  it  ift  not  exempL 
It  is  true  thai  this  gives  to  him  who  has  little^  aid  takes  fram 
him  who  has  much,  or  who  has  only  mozcL  We  donotsay 
this  is  a  wise  law.  It  has  been  changed  But  we  do  not  know 
any  other  way  of  interpreting  it  Other  statutes^  with  poco^ 
yiaoes  afanilarly  relatedi  are  construed  in  this  mann».  Thers 
is  no  provision  for  dividing  the  homestead ;  nor  for  setting 
off  rents  and  profits ;  nor  for  an  extent;  nor  for  selling  the 
whole,  and  paying  the  debtor  the  five  hundred  dollars,  and 
applying  the  surplus  to  the  debt ;  nor  is  there  anything  upon 
which  the  most  liberal  judicial  constmetion  can  build  any  of 
these  systems. 

By  section  one,  the  homestead  "  is  ^to  be  selected  by  the 
owner  thereof."  That  is,  he  may  select  which  of  two  or 
more  tracts  of  land,  one  being  within  a  tow%  and  one  witli^ 
out,  or  both  within,  or  both  without,  he  will  adopt  as  his 
home.  Thisisthemeaningof  these  words,  ratherthan  thathe 
should  neceatarib/  set  it  out  by  metes  and  bounds.  *  It  would 
seem  from  section  three,  that  he  may  set  it  apart  by  metes 
and  bounds,  but  there  is  no  provision  whatever,  concerning 
recording  and  making  such  record  a  notice.  But  the  case 
does  not  lead  into  the  solution  of  this  difficulty.  It  is  in 
terms  set  down,  that  when  it  is  not  thus  set  apart  by  metes 
and  bounds,  the  debtor  may  notify  the  officer  at  the  time  of 
making  the  levy,  of  what  he  regards  as  his  homestead,  &o. 
It  would  be  going  too  fiur  to  say,  that  this  notice  could  not 
be  given  at  any  time  before  the  levy ;  but  whether  it  could 
be  given  effectively  after  that,  it  is  not  necessary  to  deter* 
mine,  for  the  amended  answer  avers,  a  notice  to  the  sheriff 
who  held  the  writ  of  attachment,  and  to  his  successor.  • 

In  order  to  take  a  connected,  and  therefore,  a  more  brief 
and  clear  view  of  the  statute,  we  have  passed  beyond  the 
particular  point  now  under  consideration,  and  have  touched 
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Upon  86 vetaL  We  xetuni  to  the  question  before  made,  as  to 
the  necessity  of  ayerring  that  the  defendant  made  due  claim 
of  homeisfcead  as  to  value ;  as  to  its  not  being  a  town ;  and  as 
to  its  being  agricultural  land.  .  It  will  be  perceived,  that  this 
court  holds  to  the  necessity  of  the  defendant's  making  these 
ayerments;  and,  therefore,  that  tha  court  did  not  err  in  bus- 
taining  the  4th,  6th  and  7th  causes  assigned  in  the  plaintifb' 
demurrer  to  the  defendant's  amended  answer,  except  Botaxtm 
thej  go  to  the  want  of  an  averment,  that  the  land  was  used 
and  occupied  lor  agricultural  purposes,  for  this  averment  is 
made  in  the  original  answer. 

A  third  question  presented  is,  whether  the  defendant 
should  not^  in  the  absence  of  a  claim  to  the  sheriff  to  have 
the  homestead  set  apart,  allege  a  record  of  it,  or  a  notice  to 
the  purchaser?  Sufficient  has  probably  been  said  bearing 
upon  this  subject  But  it  is  not  perceived  that  the  question 
is  raised  by  any  of  the  pleadings ;  and  besides,  it  appears  to 
the  court,  that  there  is  an  averment  of  claim  and  notice  to 
the  officers,  and  to  the  plainti£^  distinctly  made. 

The  fourth  question  is,  whether  the  plaintiff  can  recover 
any  part  of  the  property,  if  its  value  exceeded  $500  7  The 
plaintiff  averred  it  to  amount  to  $900  in  value,  to  which  the 
defendant  demurred,  and  the  court  overruled  the  demurrer. 
It  af^^ears  the  quantity  of  land  was  about  thirty-five  acres. 
It  has  been  before  suggested,  that  if  it  exceeds  the  proper 
value,  and  is  divisible,  and  the  quantity  can  be  reduced  so 
aa  to  meet  the  required  value,  this  must  be  done.  If  a  claim 
was  made,  aiul  this  was  not  done  before  sale,  it  must  be  done 
now,  by  the  intervention  of  referees,  or  in  some  of  the  meth- 
ods of  proceeding  known  to  the  law.  When  an  end  is  dis- 
tinctly pointed  out  by  statute,  but  tiie  mode  is  not  prescribed, 
the  court  will  find  a  method.  The  overruling  the  demurrer, 
was  correct,  for  this  does  not  dispose  of  the  whole  mattei^. 
There  is  a  feet  tQ  be  ascertained.  If  ^  whole  land  exceeds 
$500  in  value,  it  is  then  to  be  foimd  whether  it  can  be  di- 
vided, so  as  to  leave  a  homestead  within  the  statute  limita- 
tion. 

Another  point  is,  whether  the  defendant  is  entitled  to  a 
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homestead  in  this  case,  under  the  act  of  January  15th,  1849, 
the  same  having  been  repealed  July  1st,  1861 7  The  im- 
portant dates  are  these :  the  note  was  dated  October  28th, 
1860;  suit  was  commenced  and  attachment  levied,  Jane  9th, 
1861 ;  the  Code  went  into  force,  July  1st,  1861 ;  judgment, 
September,  1861 ;  and  tlte  levy  and  sale  in  1862.  There 
may  be  some  force  in  the  answer  to  the  above  question,  that 
as  the  plaintiff  commenced  his  remedy  whilst  the  act  of  1849 
was  yet  in  existence,  the  defendant's  rights  arose  at  the  same 
time ;  and  that  as  all  subsequent  steps  in  the  suit,  have  rela* 
tion  to  that  commencement  and  attachment,  so  the  rights  of 
the  defendant  relate  to  the  same  time,  and  are  to  be  judged 
by  the  law  then  in  being.  We  do  not  stop  to  determine  the 
soundness  of  this  view,  for  whatever  truth  there  may  be  in 
it,  a  more  manifest  and  satisfactory  answer,  is  found  in  chap- 
ter four  of  the  Code. 

This  chapter  relates  to  the  repeal  of  former  acts ;  and  sec- 
tion 81  provides,  that  ''this  repeal  of  existing  acts,  shall  not 
affect  any  act  done ;  any  right  accruing,  or  which  has  ac- 
crued, or  been  established,  &c.,  before  the  time  when  such 
repeal  takes  effect."  Now,  under  the  act  of  1849,  a  right 
existed  in  the  defendant  in  relation  to  this  contract,  that  is, 
a  right  to  lus  homestead,  if  he  had  one,  and  this  right  is  saved 
by  the  repealing  chapter  of  the  Code.  The  intention  of  the 
Code,  adopted  in  1861,  was  to  save  all  rights  existing  under 
former  acts,  even  to  the  extent  of  those  yet  accruing.  There 
is  no  doubt  in  our  opinion,  but  that  the  rights  of  the  defend- 
ant under  this  contract,  were  saved  by  tiie  att  of  repeal.  On 
this  point,  therefore,  the  court  did  not  err. 

The  remaining  question  is,  whether  Delilah  Cave,  wife  of 
the  defendant,  should  have  been  made  a  party,  and  should 
have  been  permitted  to  make  defence  ?  We  think  she  should 
n%t,  and  that  herein  the  court  erred.  Under  the  statute  of 
1849,  she  has  no  right,  independent  of  her  husband.  The 
argument  urged  is,  that  the  husband  (by  section  2)  cannot 
alienate  the  homestead  witiiout  her  consent ;  therefore,  a  ju- 
dicial sale  cannot  take  it  away.  This  does  not  follow,  as  of 
course.    By  our  statute  of  dower  preceding  the  present  one. 
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the  husband  could  uot  alienate  this  riglit  from  the  wife,  but 
yet  a  judicial  sale  would  take  it  frx)m  her.  And  the  above 
argument^  if  valid,  would  apply  to  such  a  case,  as  well  as  to 
the  one  before  us.  It  may  be  indifferent  legislation,  but  it 
18  not  bad  reasoning,  to  say  that  the  husband  cannot  alien  the 
wife's  interest,  and  yet  that  a  judicial  sale  may  take  it  from 
her. 

But  there  is  another  view  to  be  taken  of  her  claim  in  this 
cause.  If  she  has  rights  under  the  act  of  1849,  which  she 
may  assert  separately  fit>m  her  husband,  they  cannot  be  such, 
at  the  best,  as  to  exonerate  her  from  doing  that  which  her 
husband  was  to  do— -that  which  the  law  required.  She  must 
at  least  show,  that  she  has  done  that  which  her  husband  was 
required  to,  but  omitted  to  do.  She  must  take  the  ground, 
that  what  he  has  omitted,  she  has  done ;  or  that  as  he  re* 
fuses  or  neglects  to  make  defence,  she  should  be  permitted 
to  do  so.  Something  like  this,  must  be  her  position.  There 
is  no  new,  different,  independent  basis  of  right  or  law,  for 
her  to  found  her  daim  upon.  The  statute  is  veiy  meagre 
and  deficient  upon  the  other  matters  above  alluded  to,  it  must 
be  admitted ;  but  there  is  room  to  doubt  whether  it  intended 
to  confer  upon  the  wife  the  right  here  claimed,  which  is  an 
independent  right  The  utmost  that  could,  in  any  view  of  it, 
be  accorded  her,  would  be  to  defend,  if  he  did  not ;  or  pos- 
sibly to  show  that  she  had  supplied  his  omission,  by  doing 
some  act  which  he  had  neglected.  But,  if  she  cannot  assume 
one  or  the  other  of  these  grounds,  there  does  not  appear  any 
reason  for  her  becoming  a  party. 

We  are  not  inclined  to  settle  the  question  definitely  as  to 
her  becoming  a  party  under  the  above  circumstances,  since 
the  cause  does  not  demand  it ;  but  it  seems  apparent,  that 
without  assuming  some  such  positions,  as  those  above 
indicated,  there  is  no  call  or  occasion  for  letting  her  in. 
Of  what  benefit  would  it  be?  What  would  she  gain,  or 
what  can  she  do  ?  What  is  her  position,  as  she  asks 
admission  now?  The  husband  appears  and  defends,  and 
she  does  not  pretend  the  contrary.  She  does  not  claim  that 
he  has  refrised  or  neglected  to  do  some  necessary  act,  which 
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she  has  suj^lied.  She  simply  sets  up  a  ri^t  to  the  hooiei^ 
stead,  as  the  wife  of  the  defendant,  and  as  the  mother  of  a 
fiunily,  without  re&renoe  to  what  her  husband  haa  done  or 
omitted  to  do.  This  claim  of  right,  we  cannot  recogniae^ 
and,  therefore,  it  is  our  opinion,  that  the  court  erred  in  per» 
mitting  her  to  come  in  as  a  party  defendant 

The  character  of  the  cause  has  led  the  court  to  pass  over 
some  matters  which,  upon  an  obseryanoe  of  rules,  would  have 
sent  both  parties  out  of  court  But  as  no  objection  has  been 
made  on  account  of  these  irregularities,  we  have  preferred  to 
tiy  to  determine  the  questions  of  the  cause^  and  to  reoom* 
mend  both  parties  to  a  repleads.  The  papers  are  in  so  great 
confusion,  and  sometimes  so  imperfect,  that  it  will  be  diffi* 
cult  for  either  the  court  or  the  counsel  to  proceed  with  intelli* 
gence. 

The  judgment  of  the  District  Court  upon  the  applicatioa 
of  Delilah  Gave,  to  be  made  a  party,  and  upon  the  suppose! 
want  of  an  averment  in  the  answer,  that  the  land  was  used 
and  occupied  for  agricultural  purposes,  is  reversed;  and 
the  judgment  upon  the  other  questions  here  presented,  ia 
affirmed* 


Chebvsb  v.  Lakb. 

Insoffioient  sexrioe  cannot  have  the  eOedt  of  qnirfring  the  original  notloe^  and 

djamiaaing  a  caiue. 
Xt  most,  it  can  only  affect  the  Bervioe  itself  and  work  a  oontinuanca 
The  £Act  of  filing  the  petition  after  the  time  stated  in  the  oiigmal  notice,  will 

not  operate  to  dismiflB  the  oaose.  • 

Appeal  from  the  Cfreene  District  OmurL 

This  is  a  very  confused  record,  but  shows  substantially 
the  following  &cts :  On  the  1st  of  August,  1865,  plaintiJOT 
placed  in  the  sheriff's  hands  his  original  nc^ce.  This  notice 
states  that  '^  a  petition  is  now  on  file^"  and  was  served  on 
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one  of  the  defemdanti)  on  ilie  ISth  of  the  same  montli.  At 
the  May  term,  1866,  of  the  Difltrict  Court,  defendant  ap- 
peared, and  moved  to  quash  the  notice,  for  the  reason  that 
IK)  petition  wob  on  file  at  the  tiiae  specified  therein,  and  be- 
<HMBse  there  was  no  sufficient  senrice  thereof  The  date  of 
ihe  fifing  of  said  petition  is  not  shown,  but  it  is  admitted  to 
have  been  August  8d,  1855.  This  motion  was  sustained, 
aod  the  oau^ie  dismissed.    The  plaintiff  appeals. 

Brwm  &  Ehjoood^  for  the  appellant. 
jBarlow  Granger^  fox  tibe  appellee. 

Wright,  C.  J. — ^Without  inquiring  into  the  sufficiency  of 
Ae  service  of  notice,  we  have  no  hesitation  in  saying,  that 
fliis  cause  was  improperly  dismissed.  Insufficient  service 
cannot  have  the  effect  of  quashing  ihe  notice,  and  dismissing 
a  cause.  At  most,  it  oould  only  affeet  theaervice  itself,  and 
work  a  continuance.  The  iact  of  filing  the  petition  after 
the  time  stated  in  the  notice,  would  not  operate  to  dismiss 
the  cause.  This  same  question  was  before  this  court,  in  the 
mte  of  AfcOaffrey  Y.  Oueeford,  1  Iowa,  80,  and  we  see  no  rea- 
son for  disturbing  the  nding  there  made. 

Judgment  reversed. 


Qammsl  v.  Youjsra. 

Wheve a bai  tn cliasoeiy  alleged  thai  T.  owntd  anfll aite^  wbich  was  ontof 
Tepalr,  and  in  order  to  lepm  it^  and  keap  it  ftomgolagto  waato,  oMalaad  aa- 
tfatanoe  ftom  tbaooaiplalnaoc^  whobeeama  llaUa  aaaonfy,  and  thui  enaUed 
T.  to  obtain  Npainiaiida>ataria]atotiiaamoiiBtof$40S.86;  thatT.dladon 
Iha  fth  of  Septenbar,  1846,  laaTiDgawidowandalzohfldr«ii,threaof  whom 
ware  mfaiorB ;  that  after  the  daaih  ciT.  the  ocnplainant  paid  the  aaid  amotmt 
of  $408.86,  witii  the  aadantanding  that  be.waa  to  be  paid  from  the  prop- 
erfy,  and  the  rente  and  proflta  tbereof ;  the*  G.  waa  appointed  admimatiaitar 
npon  tlie  eatefea  eC  Y.,  and  wikfalthe  oonaent  and  appntelion  of  the  oooaly 
coort^  and  the  widow,  carried  on  the  bnaineaB  of  the  deceased,  and  at- 
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tended  gonerally  to  the  owe  and  mazutgement  of  the  whoLe  property ;  tbai  af> 
tor  the  death  of  T«  the  said  mill  property  still  reqairing  repaiiB  and  im- 
prorementB^  the  ooxnplainant  made  other  large  adTancee,  amounting  to 
more  than  $960,  which  were  expended  in  making  repairs,  kc^  that  were  ab- 
solutely necessaiy;  that  on  the  14th  of  June,  1861,  the  administrator,  with 
&e  appeoYBl  of  Uie  said  court  and  the  widow,  ezecated  to  oomplainant  a 
lease  of  the  premises  for  one  year,  with  the  priyilege  of  renewal  for  one,  tw(^ 
or  three  years,  at  a  rent  of  $400,  payable  quarterly;  that  complainant  went 
Into  possession,  and  so  continued  until  the  9th  of  Noyember,  1862,  and  ao- 
oounted  to  the  administrator  for  the  rents,  with  the  approbation  of  the  widow 
and  the  court ;  that  on  the  Ist  of  September,  1861,  the  complainant  purchased 
the  interest  of  the  three  heirs  of  Y.  who  were  of  age ;  that  on  the  18th  of 
April,  1862,  0.  was  appointed  guardian  of  the  estate  of  the  minor  heirs,  an^ 
In  May  following,  commenced  a  suit  to  recover  poasession  of  the  premises ; 
that  the  complainant  set  up  as  a  defence  to  that  suit,  the  advances  made  by 
him  on  the  premises,  and  his  right  to  a  lien,  which  defence  was  sustained  by 
the  District  Court;  that  on  ^ipeal,  theSupreme  Court  reversed  the  judgment, 
and  intimated  that  the  defendant's  remedy  must  be  sought  in  equity,  which 
cause  is  still  pending ;  that  the' widow  was  virtually  a  party  to  the  cause,  by 
her  aid  and  encouragement  therein ;  that  prior  to  the  appointment  of  C.  as 
guardian,  the  administratcnr  acted  virtually  as  the  guardian  of  the  interest  of 
the  minor  heirs;  that  on  the  20th  of  February,  1862,  the  widow  instituted 
proceedings  for  dower  in  the  premises,  and  claiming  that  she  was  entitled 
to  dower  in  fee  simple ;  that  a  sale  of  the  property  was  made  by  order  of  the 
court,  and  one  W.  became  the  purchaser ;  that  W.  by  fraud  and  misrepre- 
sentetion,  procured  L.,  the  sub-tenant  of  complainant,  to  attorn  to  him,  and 
he  thus  obtained  poBseesion  of  the  premises;  that  complainant  had  no  legal 
notice  of  this  proceeding,  and  the  proceedings  and  sale  are  illegal  and  void ; 
that  the  widow  then  commenced  proceedings  in  the  county  court,  showing 
the  sale  to  W.  for  $1,800,  alleging  that  a  portion  of  her  dower  was  not  se- 
cured, and  praying  the  i^ypointment  of  referees,  fta,  in  which  suit,  the  com- 
plaiiumt  pleaded  the  matters  set  up  m  this  bill ;  that  the  rente  and  profite 
reoeived  by  him,  have  not,  as  yet,  been  sufficient  to  repay  the  money  loaned 
and  advanced ;  and  that  W.  had  ftill  notice  of  the  equities  of  complainant ; 
and  where  the  bill  made  the  widow,  the  administrator,  the  minor  heirs,  and 
the  purchaser,  parties  defendant ;  and  prayed  that  the  proceedings  in  dower, 
be  declared  null  and  void,  and  to  give  no  title  to  W. ;  that  the  whole  of  the 
matters  in  dispute,  and  the  matters  of  account  be  settled;  and  that  the  righto 
of  the  parties^  one  with  another,  conoeming  this  property,  and  matters  grow- 
ing out  of  it,  be  estebliahed;  and  where  the  hiU  was  demurred  to^  on  the 
ground  that  it  is  multiihrious,  ambiguous  and  uncertain,  and  for  the  reason 
that  the  complainant  had  not  attached  any  bill  of  particulars  to  his  bill,  nor 
in  any  manner  shown  how  much  of  the  mon^  advanced  had  been  paid,  nor 
how  much  remains  due,  which  demurrer  was  sustained. 
BOdt  1.  That  if  the  object  of  the  bill  was  only  to  establish  a  lien  on  the  prop- 
erty for  the  money  advanced,  that  the  respondento  were  property  made 
parties. 


SUPREME  COURT  CASES— 1856.  299 

Gammel  r.  Young. 

3.  That  in  order  to  establish  sach  lien,  it  was  not  necessaiy  to  set  aside  the 
proceedings  in  dower,  and  W.'s  title  under  them,  oUogeQwr. 

3.  That  the  proceedings  in  dower,  and  the  subsequent  sale^  were  subject  to  the 
lien  of  the  oomplainaat 

4L  That  if  it  was  the  purpose  of  the  bill,  to  set  aside  the  proceedings  in  dower, 
and  the  sale  to  W.  under  them,  in  addition  to  establishing  the  lien  of  the  com- 
plainant^ the  bill  was  multifitrioua. 

6.  That  the  bill  aimed  at  establishing  the  lien  only,  and  was  not  multifiurious. 

6L  That  the  bUl  was  defectiye  in  not  making  a  statement,  showing  his  settle- 
ment with  the  administrator,  and  the  amount  of  money  still  due  the  oom- 
pli^nant 

AppecAfrom  IheJacJcson  District  Court, 

This  cause  stands  on  demurrer  to  a  bill  in  chancery. 
The  &cte  aUeged,  are  substantially  as  follows :  That  David 
Young  owned  a  mill  site  in  Jackson  county,  which  was  out 
of  repair,  and  in  order  to  repair  it,  and  keep  it  from  going 
to  waste,  he  obtained  assistance  from  the  complainant,  who 
became  liable  as  surety,  or  in  some  manner,  and  thus  en- 
abled Yoimg  to  obtain  repairs  or  materials  to  the  amount  of 
$408.86,  which  Qammel  paid  after  the  death  of  Young. 
This  was  under  the  understanding  that  Gtunmel  was  to  be 
paid  from  the  property,  and  the  rents  and  profite  of  it 
Young  died  on  the  7th  of  September,  1846,  leaving  a  widow 
and  three  minor  children,  and  three  children  of  age.  John 
Galloway  was  appointed  administrator  upon  the  estate,  and 
with  the  consent  and  approbation  of  the  probate  court,  and 
of  the  widow,  carried  on  the  business  of  the  deceased,  and 
attended  generally  to  the  care  and  management  of  the  whole 
property.  The  petition  ^irther  alleges,  that  after  the  death 
of  Young  (but  what  time,  is  not  stated),  the  said  property 
still  requiring  repairs  and  improvements,  he  made  other  large 
advances,  amounting  to  more  than  nine  hundred  and  fifty 
dollars,  which  were  expended  in  making  repairs,  &c.,  which 
were  absolutely  necessary.  On  the  14th  of  June,  1861,  Gbl- 
loway,  the  administrator,  with  the  approval  of  the  said  court 
and  of  the  widow,  executed  to  Gttmmel  a  lease  of  the  prem- 
ises for  one  year,  with  the  privilege  of  renewal  for  one, 
two  or  three  years,  at  a  rent  of  $400,  payable  quarterly. 
Gtammel  went  into  possession,  and  so  continued  until  the  9th 
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of  November,  ,1862,  and  acconnted  to  the  administrator  for 
the  rents,  with  the  approbation  of  the  widow  and  the  court 
On  the  Ist  of  September,  1851,  Oammel  purchased  the  in* 
tavBBt  of  the  three  heits  who  were  of  age.  On  the  18th  of 
April,  1862,  Ourry  was  appointed  guardian  of  the  estate  of 
the  minor  heirs,  and  in  May  following,  commenced  a  suit  to 
recover  possession  of  the  premises,  Gammel  set  up  as  a  de- 
fence the  above  matter  of  the  advanoes,  and  his  right  to  a 
lien ;  which  defence  the  District  Court  sustained.  But,  on 
appeal,  the  Supreme  Court  reversed  the  judgment,  and  inti- 
mated that  the  complainants  remedy,  if  he  had  any,  must 
be  sought  in  a  court  of  equity.  That  cause  is  alleged  to  be 
Blill  pending.  The  bill  charges  that  the  widow  was  virtu- 
ally a  party  to  the  cause,  by  her  aid  and  encouragement 
therein.  The  complainant  also  alleges,  that  prior  to  the  ap«. 
pointment  of  Curry,  the  administrator  acted  virtually  as  the 
guardian  of  the  interest  of  the  minor  heira  On  the  20th  of 
February,  1852,  the  widow  instituted  proceedings  for  dower 
in  the  premises.  It  is  averred  that  the  proceedings  were 
conducted  as  upon  the  ground,  that  she  was  entitled  to 
dower  in  fee  simple.  A  sale  of  the  property  was  made  by 
order  of  the  court,  and  one  Wy  nkoop  became  the  purchaser ; 
and  it  is  all^d  that  Wynkoop,  by  firaud  and  misrepresen- 
tation, procured  John  Levan,  the  sub-tenant  of  Gammel,  to 
attorn  to  him,  and  thus  obtained  possession.  Plaintiff  claims 
that  he  had  no  legal  notice  of  this  proceeding,  and  that  the 
proceedings  and  the  sale  are  illegal  and  void.  Mrs.  Young, 
ihe  widow,  then  commenced  a  proceeding  in  the  county  courts 
showing  the  sale  to  Wynkoop  for  $1,800,  and  all^^ing,  that 
a  portion  of  her  dower  was  not  secured,  and  praying  the  ap- 
pointment of  referees,  &a  In  that  cause,  Gammel  pleaded 
the  substance  of  the  present  bill  The  bill  alleges  that  Wyn* 
koc^  had  full  notice  of  GammeVs  equities.  Oomplainanl 
further  averS)  that  the  rents  and  profits  received  by  him, 
have  not,  as  yet,  been  sufficient  to  repay  the  money  loaned 
and  advanced.  And  the  bill  prays  that  the  above  proceed* 
ings  in  dower,  be'  declared  null  and  void,  and  to  give  no  title 
to  Wynkoop ;  that  the  whole  of  the  matters  in  dispute,  and 
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the  mattoB  of  aocotmt,  be  settled,  and  the  lights  of  the  par- 
ties one  with  another,  oanceming  this  property  and  matters 
growing  out  of  it^  be  established  To  this  bill  the  defendant 
demnrredy  and  the  court  sustained  the  demurrer.  But  upon 
what  ground  it  was  sustained,  or  whether  upon  all,  does  not 
appear. 

Smithy  McKinhy  A  Poor^  for  the  appellanl 

Before  proceeding  with  the  points  made  by  the  demurreiv 

we  will  state  briefly  the  principles  on  which  the  bill  is 

founded : 

1.  The  contract  between  Gammel  and  Young,  before 
Young's  death,  entitles  Ganunel  to  a  lien  <m  the  land,  for 
the  amount  of  moneys  fiimiished  by  Gammel^  up  to  the  time 
of  Young's  death.  And  even  if  Wynkoop  had  any  title,  it 
would  be  subject  to  this  lien,  for  the  biU  charges  him  with 
notice  of  the  rights  and  interests  of  Oammel.  1  Story's  Eq* 
Juris.  §  895 ;  also  §  606,  as  to  lien. 

2.  It  was  the  duty  of  the  guardian,  and  Galloway  was  vir-* 
toally  the  guardian,  to  maintain  the  mill  property.  See 
Magna  Charta,  49  and  60,  Art.  Ill,  (6)  and  69,  (Y).  And 
having  expended  moneys  for  repairs  absolutely  necessary  for 
the  maintenance  of  the  property,  which  moneys  were  fur- 
nished by  Gammel ;  then  Gammel  should  have  a  lien  on  the 
property  for  the  repayment  of  these  moneys.  See  1  Domat^ 
688,  §  1742 ;  4  Kent's  Com.  870 ;  2  Story's  Equity  Juris. 
§§1287  and  1289 ;  Green,  adm/r.  of  Boss  v.  Qrimshaw,  11  Uli- 
nois,  891.  And  Wynkoop  had  notice  of  Ghonmel's  rights  and 
interests ;  so,  even  if  he  obtained  any  titie  by  purchase,  it  waa 
subject  to  these  rights. 

8.  Gammel  made  purchase  of  one-half  of  the  place,  firom 
three  of  the  adult  heirs,  and  obtained  a  lease  £rom  Galloway, 
with  consent  of  the  widow,  of  the  other  half;  he  had,  there* 
fore,  rightful  possession  of  the  premises,  and  while  in  posses- 
sion, he  accounted  for  the  rents  and  profits  at  their  fiftir  and 
reasonable  value.  What  more  could  be  demanded  than  that 
one  tenant  in  common,  who  had  possession  of  the  whole^ 
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should  aooount  with  the  other  tenant  in  common,  for  the 
rents  and  profits  at  their  reasonable  value  ? 

4.  The  title  of  Wynkoop  is  wholly  void,  because  it  is 
founded  on  a  proceding  that  is  erroneous  and  illegal  from 
beginning  to  end. 

First  David  Young  died  in  September,  1846,  and  by  the 
law  then  in  force  (Revised  Stat  1843,  p.  722,  chap.  13),  his 
lands,  subject  to  his  debts,  became  vested  in  his  children.  It 
ceased  to  be  the  estate  of  David  Young,  deceased,  except  so 
&r  as  the  debts  (if  any)  of  said  Young  were  concerned,  and 
became  the  estate  of  his  heirs.  Notwithstanding  this,  five 
and  a  half  years  thereafter,  namely,  in  February,  1852,  Mrs. 
Young  commenced  proceedings  in  the  county  court,  for  her 
dower  in  the  lands ;  but  the  county  court  had  not  jurisdic- 
tion, for  not  being  t  .e  estate  of  a  decedent,  it  did  not  come 
within  section  1272  of  the  Code,  where  the  jurisdiction  of 
the  county  court  is  defined. 

Second.  At  the  time  of  the  death  of  Young,  the  only  court 
that  had  jurisdiction  in  dower,  was  the  District  Court.  See 
Revised  Stat  of  1843,  p.  527 ;  and  Laws  of  184Q,  p.  2.  And 
the  interest  of  the  doweress  was  only  one-third^  life;  and 
the  way  in  which  that  third  was  to  be  given  her,  when  the 
property  was  not  susceptible  of  assignment  by  metes  and 
bounds,  was  "  that  the  widow  shall  thereafter  enjoy  one- 
third  of  the  rents  and  profits  of  said  property."  See  Laws 
of  1846,  p.  2. 

The  dower  given  by  the  Code,  section  1394,  is  an  entirely 
different  thing ;  it  is  one-ihird  in  Jee  simple ;  and  the  manner 
it  was  to  be  given,  when  it  could  not  be  assigned  by  metes 
and  bounds,  is  adapted  only  to  a  fee  simple  interest  And 
so,  even  if  the  county  court  had  jurisdiction  in  regard  to 
dower  in  this  pjoperty,  it  could  only  proceed  in  accordance 
with  the  statute  of  1846,  because  the  Code  provided  no  rem- 
edy in  lieu  of  that  in  that  statute. 

Third.  No  writ  or  other  legal  authority  issued  to  the  sher* 
iS,  for  the  purpose  of  selling  said  premises,  &c.,  &c.  See  bill. 
The  paper  under  which  the  sheriff  acted,  does  not  run  in  the 
name  of  The  State  of  Iowa>  or  State  of  Iowa.    It  is  headed : 
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"  In  the  Matter  of  the         ) 

Dower  op  Elizabeth  Young.  )    ^^^^P^  ^f  Refereea. 
"  To  the  sheriff  of  said  county  greeting  *y 

Thus  it  does  not  even  show  what  sheriff  is  meant.  There 
is  no  teste^  but  there  is  what  purports  to  be  a  certificate  bj 
Fred.  Scarborough,  derk  of  the  county  court,  under  the  sesd 
of  the  county  court.  But  it  is  not  the  seal  of  the  county 
court  that  is  affixed ;  on  the  contrary,  the  seal  is  that  of  the 
District  Court  The  return  shows  Wm.  T.  Wynkoop  to  be 
the  purchaser  at  eighteen  hundred  dollars ;  and  Wynkoop, 
intending,  as  it  would  appear,  to  make  sure  of  his  grab,  writes 
a  certificate  that  he  bid  off  the  within  premises,  for  the  sum 
of  eighteen  hundred  dollars ;  and  then  the  sheriff  states  that 
Wynkoop  paid  fifteen  dollars  and  seventy  cents  to  apply  on 
costs.  That  the  sheriff  could  not  act  without  a  writ  properly 
addressed  to  him  and  properly  tested,  is  too  plain  a  proposi- 
tion,  to  require  any  argument  or  citation  of  authorities. 

6.  Gammel  makes  no  extravagant  prayer ;  all  he  asks  is, 
that  an  account  be  taken  of  what  is  due  to  him  for  moneys 
advanced  for  and  used  in  making  repairs  absolutely  necessary 
tor  the  preservation  of  the  estate ;  that  the  amount  of  his  ac- 
count be  declared  a  lien  on  the  land ;  that  his  purchase  from 
three  of  the  heirs  be  protected ;  and  that  the  bogus  proceed- 
ings in  dower  be  declared  null  and  void.  He  does  not  deny 
Mr&  Young^s  right  to  dower,  nor  Mr.  Wynkoop*s  right  to 
get  back  his  $16.70.  He  asks  that  all  matters  of  dispute  be 
settled,  and  the  rights  of  the  respective  parties  ascertained. 

Now  as  to  the  points  made  by  Judge  Booth  : — 

1.  To  his  first  point,  we  quote  the  words  of  the  bill :  '^  And 
that  as  yet  the  rents  and  profits  received  by  your  orator,  have 
not  been  sufficient  to  repay  the  said  expenditures  of  the 
money  of  your  orator." 

2.  The  limitation  mentioned  in  the  acts  relative  to  estates 
of  decedents,  is  no  bar  to  the  claim  of  plaintiff.  For  the 
moneys  expended  during  the  lifetime  of  David  Young,  the 
complainant  had  an  equitable  lien  on  the  estate — on  the  land 
itself;  besides  that  was  the  very  agreement  which  Oammel 
had  with  Young.    The  moneys  expended  since,  were  not  ex- 
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pended  for  David  Yoomg  or  his  estate,  bit  on  the  estate  left 
by  David  Young,  whieh  had  descended  to  his  heirs.  See 
the  Bevised  Stat  184S»  722,  diap.  18.  See  also  4  Kent,  370, 
and  2  Stoiy's  Eq.  Jniis.  §§  1286, 1286, 1287,  and  12S»,  and 
the  authorities  there  referred  to. 

8.  A  person  who  held  a  claim  against  the  intestate,  or  Us 
iridow,  or  his  heirs  at  law,  or  against  the  land,  has  certainlj 
a  great  interest  in  seeing  that  the  property  left  by  the  de- 
ceased, does  not  pass  away  fronoi  the  heirs  by  an  invalid,  ille- 
gal, irregular,  and  void  proceeding. 

4.  The  bill  shows  that  Galloway  was  virtually  the  guar- 
dian of  the  estate  of  the  minors ;  that  all  parties^  indudiz^ 
the  probate  courts  bad  mistaken  the  position  of.  an  adminia- 
tntor,  and  had  acted  with  Galloway,  and  allowed  him  to  aet 
both  as  administrator  and  as  virtual  guardian  of  the  muKOs' 
estate.  This  is  not  such  a  great  mistabe,  but  what  a  court 
of  equity  will  give  leliefl 

6.  The  action  at  law  has  to  do  with  the  case^  as  itshows  tiiiat 
Oammel  understood  his  position,  but  that  as  his  counad  and 
ihe  Diiirid  Oourt  did  not  understand  the  difference  between 
law  and  chancery  as  applied  to  his  case,  he  was  put  to  some 
delay  and  expense;  and  it  accounts  for  delay,  fiut  Judge 
Booth  is  altogether  wrong  in  fiwcying,  that  odmeasuremgni 
is  the  only  point  in  the  case.  Gammel  bought  long  belare 
the  proceedings  in  dower.  He  wasoneoi  the  persons  whose 
duty  it  was  to  sssign  dower.  Why  didn't  she  apply  to  him 
for  it  7  andif  he  should  have  refused,  would  the  county  const 
have  been  the  proper  place  to  sue  for  it?  That  the  county 
oourt  should  have  jurisdiction  in  dower,  five  and  a  half  years 
after  the  decease  of  the  husband,  and  after  half  of  his  heirs 
had  transferred  their  title,  is  altogether  preposterous. 

6.  Wynkoop  had  a  great  deal  to  do  with  the  matters  <rf 
account  on  the  part  of  GammeL  Wynkoop  at  the  time  he 
made  his  '^  pretended  purchase  from  the  said  sheriff  was 
fully  aware  o^  and  had  notice  of  the  rights  and  interestaof 
your  orator."  He  bought  subject  to  Gammel's  equities,  and 
having  done  so,  he  must  permit  Gammd  to  enforce  them. 
And  this,  whether  the  pretended  title  be  good  or  bad. 


SUPREME  COUET  OASES-1866.  806 

Gkumnel  ▼.  Young. 

7.  The  claimfi  of  Gaminel  have  already  been  set  up  in  a 
oourt  of  lawy  and  the  Supreme  Court  held,  that  a  court  of 
equity  was  the  proper  forum.  We  presume  the  Supreme 
Court  will  hold  the  same  again.  Gammel  would  have  a 
poor  show,  if  law  said,  "  you  must  go  to  equity,"  and  equity 
said,  "  you  must  go  to  law." 

8.  The  remedy  at  law  is  not  as  complete,  for  a  court  of 
law  has  no  right  to  decree  an  equitable  lien,  such  as  that 
asked  for  by  Gammel,  and  recognized  in  2  Story's  Eq.  Juris, 
before  referred  to.  Gammel  is  obliged  to  come  into  equity 
by  reason  of  the  decision  of  the  Supreme  Court  in  the  law 
case,  and  when  a  court  of  equity  gets  hold  of  a  matter,  it  will 
try  to  do  complete  justice  all  round.  Oathcart  v.  Robinson, 
5  Peters,  264 ;  Oliver  v.  Pray^  4  Hammond,  175 ;  Story's 
Eq.  Juris.  §  72. 

9.  The  Code  gives  one-third  as  dower,  and  the  remaining 
estate  it  gives  to  the  children ;  see  section  1408.  The  law  in 
force  in  1846,  gave  all  of  the  estate  to  the  children,  and  left 
them  to  give  the  widow  her  dower ;  and  if  they  did  not,, 
she  might  sue  for  it  in  the  District  Court,  and  recover  it 
there.  She  ought  to  have  asked  Ganimel  for  her  dower ;  her 
right  accrued  in  1846,  and  she  could  have  only  the  remedy 
applicable  to  such  right.  The  right  of  dower  given  by  the 
Code  is  altogether  different,  and  the  remedy  in  the  Code  is 
applicable  only  to  it.  Section  1394  of  the  Code  is  no  more 
retrospective  than  section  1408  is.  The  land  of  an  intestate 
who  died  subsequent  to  the  taking  effect  of  the  Code,  leaving 
a  widow,  was  subject  to  a  deduction  of  one-third  for  her 
dower,  and  the  remaining  two-thirds  descended  to  the  chil- 
dren. They  did  not  inherit  the  whole,  subject  to  dower,  there- 
by giving  them  the  whole,  in  case  dower  was  not  demanded ; 
for  the  Code  is  imperative  that  the  county  court  shall  set  out 
one-third  in  fee  for  the  widow,  and  after  this  third  is  set  out 
the  remainder  goes  to  the  children.  Whereas,  in  1846,  the 
whole  went  to  the  children,  not  two-thirds  only ;  and  if  they 
refused  to  assign  dower  to  their  mother,  she  had  her  action 
in  the  District  Couri^  and  in  that  court  only. 

10.  The  only  intent  of  section  2025  of  the  Code,  as  to  de- 
VoL.  ni.  20 
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mand,  is  that  a  person  shall  not  be  put  to  the  expense  of  a 
soity  unless  he  was  unwilling^  to  give  the  matter  sued  for.-  If 
she  had  applied  to  Gammel^  she  might  have  had  her  dower 
without  any  proceeding  in  a  court  at  all.  Ber  right  was  to 
hare  one-third  of  the  rents  and  profits  for  li&,  in  case  dower 
could  be  admeasured.  She  had  no  right  to  one-third  in  fee, 
nor  to  one-third  of  what  the  land  could  be  sold  for. 

11.  Tllie  county  court  never  acquired  jurisdiction ;  and 
even  if  it  did,  the  District  Court  has  a  rig^t  to  inquire  into 
the  proceeding.  Code,  §  1576.  The  Couft  of  Chancery  in 
passing  upon  the  rights  of  the  respective  parties,  must  pass 
upon  Wynkoop's  title  or  want  of  title.  The  assuzBption  of 
jurisdiction  by  the  county  court,  is  an  abuse  which  the  Dis- 
trict Court  may  very  properly  correct  The  examinationi  as 
to  the  regularity  or  irregularity  of  a  proceeding,  may  be  ex- 
amined at  any  time  in  any  case,  where  the  irregularity  ib 
apparent  of  record,  and  is  so  bad  as  to  make  the  title  void. 

12.  Gtunmel's  remedy  at  law  against  Wynkoop,  is  not 
ample.  Gammel  has  only  one-half  by  purchase,,  and  he- 
claims  a  lien  for  certain  moneys  on  the  whole.  The  Supreme 
Court  has  decided  that  that  lien  can  be  enforced  only  in 
equity.  In  order  to  enforce  it,  he  has  to  bring  into  court 
those  whom  he  acknowledges  to  be  the  owners,  and  who  are 
the  owners ;  but  in  order  to  have  a  complete  settlement  of 
the  matter,  he  has  also  to  bring  in  the  doweress,  and  as  she 
pretends  to  look  to  money  now,  instead  of  the  land,  he  has 
to  bring  in  the  persons  connected  with  the  dower  proceed- 
ings,  and  thus  Wynkoop  comes  in.  Besides,  Wynkoop  is- 
one  claiming  title,  and  there  cannot  be  a  complete  settlement 
of  the  dii&culties,  without  his  being  made  a  party. 

18.  Void  orders  and  void  proceedings  of  tiie  county  court 
are  always  void.  The  county  court  had  no  jurisdiction  over 
Ghunmel,  or  his  interest  in  the  land  obtained  by  purchase  from 
three  heirs,  d;nd  even  if  he  had  been  made  a  party  to  the 
dower  proceedings,  the  court  could  not  have  proceeded  so 
as  in  any  way  to  disturb  his  title.  A  person  who  is  no 
party  to  a  proceeding,  is  not  obliged  to  appeal;  he  may  attack 
it  at  any  time. 
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'  J,  B.  Boalhj  for  the  appelleea 

1.  It  does  not  appear  by  the  bill,  but  that  the  advance 
ihade  by  Qammel  to,  and  for  the  intestate,  may  have  been 
paid  off  and  dischai^ed ;  nor  does  he  set  forth  and  claim  any 
flpecific  amotxnl!  due  him,  from  the  in&nt  heirs  of  David 
Young,  deceased,  for  improvements  and  repairs,  made  after 
Ae  decease  of  the  intestate ;  nor  is  tiiere  any  copy  of  his  ac-, 
count  annexed  to^the  bill  or  pleading,  as  required  by  section 
1750  of  the  Code.* 

2.  The  pretended  daim  of  plaintiff  against  the  estate  of 
intestate,  cannot  now  in  law  or  equity  be  urged  at  this'  late 
period,  as  nothing  is  alleged  in  the  bill,  by  which  it  appears 
diat  the  plaintiff  has  ever  presented  it,  or  proved  it  up,  as 
required  by  both  the  Code  and  the  law,  as  it  existed  at  the 
time  of  the  decease  of  testator.  Code,  p.  210,  §§  1864, 1805, 
1866,  &e.  See  remarks  of  Justices  Badcliff  and  Keitt,  iii 
the  case  of  LeOreen  v.  Gauvemeur  A  KemMe^  1  Johnson's 
Ca&es,491. 

8.  Several  causes  of  action  cannot  be  united  in  Ibe  same 
petition  or  bill,  unless  all  the  parties  thereto,  are  affected  in 
the  same  capacities.    Code,  255,  §  1761. 

4.  Therefore  a  petition  or  bill,  with  or  concerning  thingii 
of  distinct  natures  j^ainst  several  persons,  is  demurrable.  2 
HaddocFs  Chancery,  280  and  288 ;  Blake's  Chancery,  109, 
110  and  111 ;  Ifitford,  169. 

6.  What  has  the  validity  or  invalidity  of  ihB  title  of  liie 
defendant,  Wynkoop,  to  do  with  the  plaintiff's  claim  against 
the  estate  of  intestate,  or  against  his  widow  and  heirs  at  law, 
since  his  death  ? 

6.  What  has  the  claim  against  the  defendant,  Gktiloway, 
^  administrator  of  said  deceased,  to  do  with  the  real  estate, 
or  the  admeasurement  of  the  widow's  dower  ? 

7.  What  has  Ae  action  at  law  of  the  infimt  children  ef 
intestate,  for  the  recovery  of  their  rights  in  tiie  real  estate  of 
which  the  plaintiff  was  in  possession,  to  do  with  ike  question 
of  admeasorement  of  dower,  or  the  enforcement  of  a  pro* 
fessed  claim  by  the  plaintiff  against  the  estate  of  said  intes* 
late  ?    And 
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8.  What  have  the  defendants,  Elizabeth  Young  and  Wyn- 
koop,  to  do  with  the  matters  of  account  on  the  part  of  plain- 
ta^  and  now  set  up  by  hini  against  the  estate  of  said  de- 
oeased? 

d.  In  the  admeasurement  of  dower,  the  order  confirming 
the  report  of  referees,  and  all  other  orders  of  the  county 
courts,  if  not  appealed  £rom  in  thirty  days,  shall  be  binding 
and  condusive.    Code,  214,  and  26. 

10.  The  county  court  had  jurisdiction.    Code,  201. 

11.  The  bill  neither  charges  combination,  or  seeks  for  a 
discoveiy  of  any  matter  or  thing  whatever,  and  is,  therefore, 
demurrable.  1  Story's  Eq.  Jurisprudence,  §§  458  and  458 
letter  a.  Only  where  there  are  mutual  accounts  and  a  dis- 
covery wanted,  will  the  court  of  equity  entertain  jurisdiction. 
See  the  remarks  of  Justice  Spenceb,  in  the  case  of  Post  v. 
Kimberly^  9  Johns.  601.  In  which  case,  it  will  be  seen  that 
the  rights  and  interests  of  in&nts  cannot  be  affected. 

12.  If  the  proceedings  of  the  county  court  were  coram  rum 
jiidice,  as  alleged  in  the  bill,  then  clearly  the  court  of  equity 
wlQ  not  entertain  jurisdiction,  or  interpose ;  as  the  plaintiff 
has  ample  remedy  at  law.  See  Code,  §  2025 ;  2  Story's  Eq. 
Juris.  §  700,  letter  a. 

18.  One  tenant  in  common^  alone  has  a  right  to  set  up  and 
enforce  a  lien,  and  have  a  lien  for  repairs  against  his  co-tenant 
in  a  court  of  equity.    2  Story's  Eq.  Juris.  §§  1285,  1238. 

14.  If  true,  as  alleged  in  the  bill,  that  Wynkoop  obtained 
possession  of  the  premises  in  question,  by  ^^Jraiui  and  mis- 
rqpreserUation,^^  then  surely  this  court  will  not  entertain  juris- 
diction, inasmuch  as  the  plaintiff  has  ample  and  summary 
remedy  at  law.    Code,  p.  819,  §  2362,  and  sub  sec.  1. 

Woodward,  J. — One  ground  of  the  demurrer  is,  that  the 
bill  is  multifarious,  ambiguous,  and  uncertain ;  and  it  is  said 
to  be  multifarious,  because  it  unites  several  distinct  com- 
plaints against  several  persons,  who  are  not  connected  with 
them  all  in  the  same  capacity,  and  who  are  not  all  concerned 
in  all  the  matters  of  complaints  K  this  be  so,  the  bill  is  de* 
murrable.    But  the  determination  of  the  question,  depends 
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upon  the  view  which  is  to  be  taken  of  the  bill.  This  is  in- 
artificially  drawn,  and  is  wanting  in  that  fiiUness  of  state- 
ment and  clearness  of  object,  which  is  desirable.  There  is 
an  obscnrity — ^almost  an  uncertainty — ^whether  it  is  intended 
as  a  bill  merely  to  establish  a  lien  on  the  property  for  the 
money  advanced,  or  whether  with  that,  it  unites  the  object 
of  setting  aside  the  proceedings  in  dower,  and  the  sale  under 
ihem,  and  Wynkoop's  title  as  the  purchaser.  In  a  bill  for 
such  a  lien,  it  was  entirely  proper,  and  perhaps  necessary,  to 
make  all  these  persons  defendants ;  that  is,  the  widow,  the 
administrator,  purchaser,  and  the  minor  heirs.  The  com- 
plainant himself  represents  the  three  adidt  heirs.  All  these 
have  a  direct  interest  to  be  affected,  except  the  administra- 
tor, and  he  represents  the  personalty,  and  was  the  one,  to 
whom,  as  we  infer,  part  of  the  money  was  in  fiwt  advanced, 
as  he  was  carrying  on  the  business  of  the  deceased.  The 
claim  being  for  a  lien  on  the  estate,  these  persons  are  right- 
fully made  parties. 

To  prosecute  this  purpose,  however,  it  is  not  necessary  to 
set  aside  the  proceedings  in  dower,  the  sale,  and  Wynkoop's 
title  altogether,  and  to  hold  them  void.  All  that  would  be 
legally  requisite  is,  to  hold  these  subject  to  the  lien.  But  if 
the  purpose  be  to  effect  the  above  objects,  in  addition  to  es- 
tablishing the  lien,  then  thei  bill  would  seem  to  become  mul- 
tiferious.  The  proceedings  in  dower,  and  Wynkoop's  title 
under  the  sale,  are  essentially  independent  of  the  question  of 
lien.  Gammel,  so  far  as  regards  his  lien,  requires  only  a 
priority  over  them,  and  does  not  need  to  call  for  their  total 
avoidance.  But  as  a  claimant  of  title  to  one  half  of  the  prop- 
erty, he  might  well  ask  that  these  proceedings  be  held  void. 
In  this  light,  however,  neitlier  the  administrator,  nor  the 
minor  heirs,  are  proper  parties,  whilst  the  widow  and  pur- 
chaser  would  be  necessary.  Now,  there  is  but  one  thing 
which  seems  strongly  to  support  the  idea,  that  the  bill  is 
brought  to  try  the  question  of  title  between  the  complainant 
and  Wynkoop,  and  that  is  the  prayer  of  the  bill,  that  the 
proceedings  in  dower  be  declared  void,  and  to  give  no  title 
to  Wynkoop.    The  tenor  of  the  bill  seems  to  aim  at  a  lien. 
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and  although  this  prajeri  taken  literallyi  is  too  broadi  yet 
we  are  inclined  to  think  itxnay  be  limited  to  the  aboye  ob- 
ject of  a  lien,  and  to  mean  that  thie  proceedings  may  be  ae/t 
aside  so  &r  as  to  let  in  the  lien.  This  constractioa  wonld 
give  the  bill  a  meaning  consistent  with  the  party's  rightp, 
and  therefore,  is  the  preferable  one  to  aidopt 

Another  ground  of  demurrer  is,  that  the  complainant  doqs 
not  annex  a  bill  of  particulars  to  his  petition;  nor  in  uj 
manner  show  how  much  of  the  money  advanced,  has  been 
paid,  if  any ;  nor  how  much  remains  due.  He  implies  that  paxt 
has  been  paid,  by  the  allegation  that  the  rents  received  have  not 
as  yet  been  sufficient  to  discharge  the  debt  Every  priadpLd 
of  legal  procedure  and  of  pleading,  requires  that  the  demand 
made  by  a  suit,  should  be  distinctly  stated,  and  that  a  money 
demand  should  be  shown  with  accuracy ;  and  the  rule  would 
be  the  same  when  a  lien  is  sought  to  secure  that  demand,  for 
the  lien  must  be  for  some  definite  suul  What  if  the  court 
had  decided  to  enter  up  a  decree  against  the  respondents, 
under  this  demurrer  (they  not  anawering),  or  what  if  it  was 
called  upon,  under  a  de&ult  or  confession,  to  decree  that 
the  administrator  pay  the  amount  due  to  petitionjer  ^ram  tba 
proceeds  of  the  sale  to  Wynkoop,  for  what  sum  could  it  grant 
a  lien,  or  decree  a  payment  ?  The  bill  is  defective  in  this 
respect.  But  this  view  does  not  stand  merely  upon  the  tech- 
nical grounds  su{^;ested  in  the  demurrer,  but  upon  the 
broader  base,  that  the  plaintiff  himself  alleges  that  he  was 
to  be  repaid  from  the  property  by  its  rents  and  profits ;  that 
these  have  not  yet  been  sufficient  to  remunerate  him ;  and 
that  he  has  settled  with  the  administrator,  and  accounted  for 
the  rents ;  and  yet  he  makes  no  statement  of  the  result  of 
that  accounting,  nor  of  how  much  he  has  recei  ved»  On  the 
basis  of  his  own  biU,  then,  without  referring  to  the  rule  in 
pleading,  he  should  make  a  showing  of  these  matters. 

The  bill  is  defective  in  clearness  on  the  question,  also,  as 
to  when  and  to  whom,  these  advancements  were  made,  which 
were  made  after  the  death  of  Young.  Perhaps  it  might 
be  inferred  reasonably,  that  they  were  to  the  administra^ 
tor,  who  was  carrying  on  the  business.    Sut  there  is  no  cer- 
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iainty  of  tibue  conrectness  of  this  infeience.  And  whether  the 
money  was  adraneed,  or  the  improyementB  made,  before  or 
after  the  complainant  went  into  possession  under  his  lease ; 
whether  befi>re  or  after  he  purchased  one-half  of  the  prop- 
erty from  the  adult  heirs,  is  1^  entirely  uncertain.  The 
extent  and  manner  of  complainant's  remedy,  as  well  as  1be 
question  whether  lie  has  a  remedy  of  the  natxire  sough^ 
might  be  much  affected  by  these  considerations.  And  were 
we  obliged  to  determine  under  the  present  aspect  of  the  case, 
whether  he  is  entitled  to  a  lien,  we  should  be  compelled  to 
do  it  under  a  view  the  most  unfavorable  to  the  complainant 
BiU  it  is  sufficient  to  leave  this  question,  until  it  may  bepre- 
aeated  under  a  clearer  statement  of  &ct8,  and  to  sustain  the 
demurrer  upon  the  points  in  which  the  bill  has  been  before 
Btated  to  be  deficient.  This  reverses  the  decision  of  the  Dis- 
tidct  Court  upon  the  allegation  of  multi&riousness,  and  af- 
&nam  its  deciskm  upon  the  all^ation  of  ambiguity  and  un- 
certainty. Upon  the  foregoing  grounds,  the  judgment  of 
the  District  Court  is  affirmed. 


ilbMiLUJSf  H  qL  V.  Lbb  Countt  and  Boyles,  County       i  $  sn^ 

®  •  3    811 

9i  lao 

The  sabminion  bj  the  county  judge,  of  three  seTenil  propoedtions  at  the  same  g  3^1 

tune,  to  a  mote  of  the  people,  wfll  not  of  itself  render  invalid  the  proceedhigB  '111  6U 

under  sach  Bobmission,  if  each  proposition  sabmitted,  in  other  respects  meets 
the  requirements  Of  the  law.  ^ 

In  order  to  render  the  yote  of  any  validity,  and  to  confer  any  authority  by  it 
upon  the  comity  Judge^  all  the  requisites  of  the  statate  must  be  complied 
with,  in  reference  to  each  question  or  proportion  submitted  to  the  vote. 

l?o  vote  of  the  people  adopting  a  proposition  submitted  to  them,  hivolving  the 
borrowing  or  expenditure  of  money,  is  of  any  effect,  unless  there  has  accom- 
panied the  question  submitted,  a  provision  for  levying  a  tax  to  pay  the  sub- 
Bciiption  or  money  borrowed,  and  nnless  the  peopAe  adopt  the  tax  also. 

It  is  not  required  under  tiie  law,  that  there  should  be  a  distinct  provision  for 
levying  the  tax,  in  the  proposition  submitted  to  the  people,  to  be  voted  ibr 
separately  iW>m  the  question  of  subscribing  the  stodc ;  but  to  render  the  vote 
adopting  the  proposition  to  subscribe-stock  in  the  name  of  the  county,  of  any 
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effect,  the  proporitkm,  and  each  of  them,  if  more  than  one  is  sabmittad, 
must  be  acoompanied  hj  a  proyision  for  laying  a  tax  to  pay  the  sabecrip- 
tion. 

Ab  every  propodtion  ibr  the  borrowing  or  expenditure  of  money  by  a  county, 
and  for  the  laying  a  tax  to  pay  the  same,  reoeiTes  its  vitality  aa  a  law,  from 
the  majority  of  the  yotes  of  the  people  cast  in  its  &yor,  Uie  vote  of  the  people 
should  be  permitted  to  be  oast  for  or  against  the  propositioa  submitted,  witfai- 
out  restraint  upon  the  free  expression  of  their  choice. 

Where  in  a  proceeding  to  declare  certain  proceedings  of  the  county  judge  of 
Lee  county  illegal  and  void,  and  to  restrain  him  from  taking  stock  in  the 
name  of  the  county  in  three  several  railroad  oompanies,  and  ih>m  issuing  the 
bonds  of  the  county  in  payment  thereof  the  petition  alleged,  that  the  said 
county  judge  was  about  to  subscribe  stock  for  the  use  and  benefit,  and  in  the 
name  of  the  county  of  Lee,  in  three  several  railroad  oompanies  (naming  them)^ 
to  the  amount  of  $160,000,  in  each,  and  to  lasue  the  bonds  of  tho  county  ibr 
that  sum,  payable  in  twenty  years,  with  eight  per  oent  annual  interest,  pay- 
able semi-annually  m  the  dtj  of  New  York ;  that  to  provide  for  the  payment 
of  the  interest  and  principal  of  said  bonds,  it  was  proposed  to  levy  an  annual 
tax  of  one  per  centum  on  the  real  and  personal  property  of  the  dtizens  of  said 
county,  so  long  as  the  same  may  be  neoossary  for  the  object  intended ;  that 
the  county  judge  claimed  to  exeidse  this  tight  and  authority  by  virtue  of 
certain  proceedings,  which  are  set  out  in  the  petition,  from  which  it  appeaa 
that  at  a  special  election,  directed  to  be  held  at  the  usual  places  of  holding 
elections  in  Lee  oounty,  on  the  10th  of  September,  1866,  the  electors  of  said 
oounty  were  required  to  determine  by  their  votes,  whether  the  oounty  of  Lee 
should  subscribe  for  stock  to  the  amount  of  $160,000  in  each  of  three  railroad 
companies,  (naming  them) ;  the  said  stock  to  be  paid  in  the  bonds  of  said 
oounty,  bearing  interest  at  the  rate  of  eight  per  centum  per  annum,  and  whe- 
ther in  addition  to  the  usual  taxes,  an  annual  tax  of  not  exceeding  one  per 
centum  on  the  taxable  property  of  the  county,  to  be  continued  from  year  to 
year,  so  long  as  the  same  was  required,  should  be  levied,  to  be  applied  to  the 
liquidation  of  the  prinapal  and  interest  of  the  bonds  aforesaid ;  that  the  eleo> 
tors  were  required  to  vote  on  each  proposition  for  the  subscription  to  the 
stock  of  each  of  said  railroad  companies,  separately;  that  it  was  stipulated  in 
the  proposition  submitted,  and  the  notice  given  to  the  electors,  that  a  minori- 
ty of  the  votes  given  for  each  proposition  for  subscription  of  stock,  should  be 
considered  as  an  adoption  of  the  same;  but  that  the  subscription  should  not 
be  made  to  either  of  said  companies,  imless  there  should  be  a  minority  of  the 
votes  cast  in  favor  of  each  and  all  of  them;  that  on  the  26th  of  September, 
1856,  the  county  judge  being  satisfied  that  all  the  requirements  of  the  stat* 
ute  in  regard  to  said  election,  had  been  substantially  complied  with,  and  that 
a  majority  of  tho  votes  cast  at  said  special  election,  were  cast  in  favor  of  the 
subscription  to  the  stock  of  each  and  all  of  said  railroad  companies,  caused 
the  propositions  aforesaid,  and  the  result  of  said  election,  to  be  entered  at 
large  in  the  minute  book  of  the  county  court,  as  required  bylaw,  in  order  to 
give  said  vote  and  the  entry  thereof  on  the  county  records,  the  force  and  ef- 
fect of  an  act  of  the  General  Assembly  of  the  state  of  Iow%  which  petition 
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denrarred  to;  and  where  the  oonrt  sostained  the  demmrer,  and  dismiaaed 
the  petition;  Bkld,  That  the  oourt  eired  in  sostaining  the  demurrer,  and  dia- 
miaaing  the  petition. 

Appeal  from  the  Lee  District  Court. 

The  petitioners,  twelve  in  number,  residents  of  Lee  county, 
and  tax  payers  therein,  applied  by  petition  to  the  District 
0)nrt  of  Lee  county,  sitting  at  Port  Madison,  to  have  certain 
proceedings  of  the  county  judge  of  said  county  declared  illegal 
and  void,  and  for  an  injunction  to  restrain  him  fix)m  taking 
stock  in  the  name  of  the  county,  in  certain  roads  mentioned 
in  the  petition,  and  firom  issuing  the  bonds  of  said  county  in 
payment  thereof.  The  petition  represents  that  the  county 
judge  is  about  to  subscribe  for  stock,  for  the  use  and  benefit, 
and  in  the  name  oS  the  county  of  Lee,  in  three  several  rail- 
road companies,  that  is  to  -say,  in  the  Fort  Madison,  West 
Point,  Keosauqua,  and  Bloomfield  railroad  company ;  in  the 
Keokuk,  Fort  Des  Moines,  and  Minnesota  railroad  company, 
and  in  the  Keokuk,  Mount  Pleasant,  and  Muscatine  rail- 
road company,  in  each  the  amount  of  one  hundred  and  fifty 
thousand  dollars,  and  in  the  aggregate  the  amount  of  four 
hundred  and  fifty  thousand  dollars,  for  which  he  is  to  issue 
the  bonds  of  the  county  of  Lee,  payable  in  twenty  years, 
with  interest  payable  semi-annually  in  the  city  of  New  York, 
at  the  rate  of  eight  per  centum  per  annum.  That  to  provide 
for  the  payment  of  the  interest  and  principal  of  said  bonds, 
it  is  proposed  to  levy  an  annual  tax  of  one  per  centum  on  the 
real  and  personal  property  of  the  citizens  of  said  county,  sub- 
ject to  taxation,  so  long  as  the  same  may  be  necessary  for 
the  object  intended.  It  is  further  represented,  that  the 
county  judge  claims  to  exercise  the  right  and  authority  in 
the  premises,  by  virtue  of  certain  proceedings,  which  are 
fully  set  out  as  part  of  the  petition.  From  them  we  learn, 
that  at  a  special  election,  directed  to  be  held  at  the  usual 
place  of  holding  elections  in  Lee  county,  on  the  10th  of  Sep- 
tember, 1856,  the  electors  of  said  county  were  required  to 
determine  by  their  votes,  whether  the  county  of  Lee  should 
subscribe  for  stock  to  the  amount  of  one  hundred  and  fiffy 
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stock  to  be  paid  in  i&e  bonds  of  said  oottnly,  bearing  inteieBt 
at  the  rate  of  eight  ^per  cenJIum  per  annum^  and  whether  in 
addition  to  the  oaual  taxes,  an  annual  tax  of  not  exceeding 
one  per  centum  on  the  taxable  property  of  the  county,  to  be 
pontinuad  froQi  year  to  year,  so  longjas  the  same  ia  requised, 
should  be  levied,  to  be  implied  to  the  liquidation  of  theprin- 
oipal  and  intoiest  of  the  bonds  afioresaid.  It  further  appean 
from  said  proceedings,  and  from  the  notice  given  by  the 
county  judge  of  said  special  election,  that  the  electors  were 
required  to  vote  on  each  proposition  for  the  subscription  to 
the  stock  of  each  of  said  railroad  companies,  separately ;  that 
it  was  stipulated  in  the  proposition  submitted,  and  the  notice 
given  to  the  electors,  ihat  a  majority  of  the  votes  given  for 
each  propositioai  for  subscripticm  of  stock,  should  be  consid^ 
ered  as  an  adoption  of  the  same,  but  that  the  subscription 
should  not  be  made  to  diher  of  the  said  companies  unless 
fliere  should  be  a  majority  of  the  votes  cast  in  £stvor  of  eadk 
and  all  of  them.  On  tdbe  26th  of  September,  1856,  the  county 
judge  being  satisfied  that  all  the  requirements  of  the  statute 
in  regard  to  said  election,  had  been  substantially  complied 
with,  and  that  a  majority  of  the  votes  cast  at  said  special 
election,  were  cast  in  favor  of  the  subscription  by  the  county 
to  the  stock  of  each  and  all  of  said  raibroad  companiesi 
eauaed  the  prt^xmtion  afi}resaid,  and  the  lesnlt  of  the  votes 
pX  said  eleotioQ,  to  be  entered  at  large  in  the  minute  book  of 
the  county  eourt,  as  required  by  law,  in  order  to  give  to 
said  vote,  and  the  entry  thereof  on  the  county  record,  the 
finrce  and  effect  of  an  act  of  the  General  Assembly  of  the  state 
<»f  Iowa. 

The  petitioners  allege,  that  their  property  will  be  injuri- 
ously afiEected  by  the  subscription  to  tl^e  stpck  of  said  railr 
jQod  companies,  the  issuing  of  said  bonds  by  the  county  4d 
Lee,  and  the  levying  of  the  tax  in  the  manner  set  forth;  and 
that  the  number  of  perscws  interested  in  the  question  is  so 
great  as  to  render  it  impracticable  to  bring  th^n  alias  plaintifib 
before  the  court  They  charge  that  the  county  judge  has  no 
power,  under  the  constitution  and  laws  of  the  state,  to  take 
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0toGk  {(X  the  oouBt  J  of  Lee,  in  aaid  compaoieay  as  be  is  ii 
tending  to  do ;  and  that  if  ^  has  ai^thoiitj  to  take  and  s^b- 
fl(mbe  for  stock  at  all,  it  can  only  be  conferred  by  a  vote  of 
the  people  of  the  county,  taken  in  aeooidance  with  law,  in 
which  each  piopoBition  for  Babacription  of  atook  by  th0 
county,  shall  be  voted  for  as  a  distinctand  a^)a]:ate  pnqpcMSi- 
tion,  depending  on  ite  own  merits,  and  nd  by  a  piooeedii^ 
whidi  unites  two  or  mope  propositions,  and  makes  the  suc- 
cess and  adoption  of  each  one,  depend  upon  the  adoption  ai 
alL  They,  therefore,  charge  that  the  whole  of  the  proeaed- 
ings  of  the  county  judge  in  Ihe  premises  are  void,  as  wUb' 
out  authority  of  law ;  and  pray  ^at  the  same  may  be  so  dn- 
dared,  and  for  an  injunction  axui  relie£ 

At  the  October  term,  of  the  Distriot  Court  for  Lae  county, 
Atting  at  Fort  Madison,  the  defendants  appealed,  and  &ii 
their  demurrer  to  plaintiff's  petition,  which  demurrer  was  sus- 
tained by  the  court,  and  the  petition  dismisfled,  From  this 
decree  the  petitioners  appealed  to  this  court;  and  the  parties 
areagreed}  that  the  question  preaented£xr  the  decision  of  this 
court  is,  as  to  tiie  power  of  the  county  of  Lee  to  TOte  for  said 
railroad  subscriptions,  so  as  to  render  ihem  valid  and  bind- 
ing on  the  county,  and  to  authorize  the  issue  of  bonds  ip 
payment  thereof  as  set  forth  in  said  petition,  by  virtue  of 
the  propositions  submitted  by  the  county  judge  to  tiie  v(^ 
of  the  people  of  said  county. 

F.  Semple^  for  the  appellants. 

Geo.  W.  Dixon^  for  the  appellees. 

SiocETOK,  J. — Several  questions  have  been  discussed 
with  great  ability  and  research  by  tiie  counsel  on  both 
aides,  on  which  the  decision  of  tiie  court  is  desired.  If 
the  objections  taken  by  the  complainants  to  the  proceedings 
of  the  county  judge,  shall  be  sustained,  the  result  mu0t  be, 
that  the  decree  of  the  District  Court  should  bereveaned,  and 
the  relief  prayed  for  by  them  granted.  Our  e^wnination 
will  first  be  given  to  the  inquiry,  whether  the  power  vested 
by  tiie  statute  in  the  county  judge^  of  sulmutting  cettafai 
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questions  to  the  vote  of  the  people  of  his  county,  has  been 
exercised  by  him  in  a  proper,  legal,  and  binding  manner,  in 
submitting  to  the  yote  of  the  electors  of  said  coutity,  at  the 
special  election,  the  question  of  subscribing  for  stock  in  said 
railroad  companies,  in  the  manner  and  with  the  condition 
thereto  annexed,  as  set  forth  by  complainants.  The  authority 
of  the  county  judge  in  the  premises,  is  derived  under  chapter 
15  of  the  Code,  §§  114, 115,  116,  el  9eq.  It  must  be  taken 
as  a  conceded  question,  that  if  the  power  attempted  to  be 
exercised  by  him,  has  not  been  conferred  by  the  sections 
'above  cited,  it  has  in  no  other  manner  been  conferred  upon 
him,  and  his  proceedings  in  the  matters  complained  of,  have 
been  illegal  and  void.  The  county  judge  is  authorized  to 
submit  to  the  people  of  his  county,  at  any  general  election, 
or  at  a  special  election  called  for  that  purpose,  the  question 
whether  the  county  will  aid  to  construct  any  road  which  may 
call  for -an  extraordinary  expenditure.  Section  114.  In 
submitting  such  questions  to  the  vote  of  the  people,  the 
whole  question,  including  the  sum  desired  to  be  raised — ^the 
amount  of  tax  to  be*  levied — ^the  time  of  its  having  operation 
or  taking  effect — ^the  forms  in  which  the  question  shall  be 
taken — ^and  a  copy  of  the  question  to  be  voted  upon — ^are  to 
bd  duly  published  and  posted  up  at  each  place  of  voting, 
during  the  day  of  the  election.  Section  115.  When  the 
question  to  be  voted  upon,  involves  the  county  in  the  expen- 
diture of  money,  it  must  be  accompanied  by  a  provision  to 
levy  a  tax  for  the  payment  thereof,  in  addition  to  the  usual 
taxes ;  and  no  vote  adopting  the  question  proposed,  is  to 
be  of  any  effect,  unless  it  adopts  the  tax  also.  Section  116. 
The  county  judge,  on  being  satisfied  that  a  majority  of  the 
votes  cast,  are  in  &vor  of  t];Le  proposition  submitted  in  com- 
pliance with  the  requirements  of  the  law,  shall  cause  the 
proposition  and  the  result  of  the  vote  thereon,  to  be  entered 
at  large  in  the  minute  book  of  the  county  courts  and  notice 
of  its  adoption  to  be  given,  and  from  the  time  of  entering 
the  result,  the  vote  and  the  entry  thereof,  on  the  county  rec- 
ords, shall  have  the  force  and  effect  of  an  act  of  the  General 
Assembly.    Section  119. 
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It  is  claimed,  that  in  the  esercise  of  the  authority  vested 
in  him,  by  virtue  of  the  above  provision  of  the  Code,  the 
county  judge  of  Lee  county  has  not  proceeded  in  conformity 
to  law.  The  irregularity  is  charged  to  consist  in  his  submit- 
ting to  the  vote  of  the  people,  at  one  and  the  samie  time,  pro- 
positions  to  subscribe  to  the  capital  stock  of  three  railroad 
companies,  one  hundred  and  fifty  thousand  dollars,  in  each 
of  said  companies^  and  in  his  making  the  adoption  of  each 
one  of  said  propositions,  depend  upon  the  adoption  of  all. 
After  the  most  careful  and  attentive  consideration  which  we 
have  been  permitted  to  give  to  the  subject,  we  have  not  been 
able  to  arrive  at  the  conclusion  that  the  proceedings  of  the 
county  judge  of  Lee  county,  have  been  authorized  by  law. 
We  shall  proceed  to  point  out  the  particulaiB  wherein  we 
deem  his  acts  in  the  premises  have  been  irregular,  and  con- 
sequently void. 

The  question  first  arises,  upon  the  regularity  of  the  course 
adopted  by  him,  in  submitting  to  the  vote  of  the  people,  at 
one  and  the  same  time,  propositions  for  the  county  to  sub- 
scribe to  the  capital  stock  of  three  railroad  companies.  The 
mere  &ct  that  there  was  a  submission  of  three  several  pro> 
positions  at  the  same  time  to  the  vote  of  the  people,  if  each 
proposition  submitted  in  other  respects  met  the  requirements 
of  the  law,  would  not  of  itself  render  invalid  the  proceed- 
ings under  such  submission.  It  may  be  as  competent  for  the 
county  judge  to  submit  these  questions  to  the  vote  of  the 
people,  to  be  decided  at  the  same  election,  as  to  submit  one 
question  siogly .  But  in  order  to  render  the  vote  of  any  va- 
lidity, and  to  confer  any  authority  by  it  upon  the  county 
judge,  aU  the  requisites  of  the  statute  must  be  complied  with, 
in  reference  to  each  question  or  proposition  submitted  to  the 
vote.  No  vote  of  the  people,  adopting  a  proposition  sub- 
mitted to  them,  involving  the  borrowing  or  expenditure  of 
money,  (as  for  instance,  a  subscription  to  the  capital  stock  of 
a  railroad  company,  and  the  issuing  of  county  bonds  in  pay- 
ment of  the  same),  is  of  any  effect,  unless  there  has  accompa- 
nied the  question  submitted,  a  provision  for  levying  a  tax 
to  pay  the  said  subscription  or  money  borrowed ;  and  unless 


818  SUPREME  COURT  CASES— 1856. 

MolCilhui  et  aL  T.  Lee  Ooantf  and  Boytei^  Omnty  Judge. 

the  vote  of  t^e  people  adopt' the  taat  also.  Section  116. 
Whtte  the  county  judge,  in  the  proceedings  which  are  under 
examination,  submitted  to  the  vote  of  the  people,  the  queii- 
tion  whether  the  county  should  subscribe  one  hundred  and 
fifty  thousand  dollars  to  the  capitai  stock  of  each  of  said  rail:- 
road  companies ;  and  while  he  directed  the  vote  upon  l!her 
question  of  each  subscription  to  be  taken  separately,  there 
was  no  separate  provision  for  a  vote  to  levy  a  tax  for  the 
payment  of  each  subscription,  nor  of  the  bonds  which  it  was 
sought  to  authorize  the  county  judge  to  issue,  in  fulfillment 
*  of  the  same. 

We  do  not  think  it  is  requisite  under  the  law,  that  there 
riiould  be  a  distinct  provision  for  levying  the  tax,  in  the  pro- 
position submitted  to  the  people,  to  be  voted  for  separately 
from  the  question  of  subscribing  the  stock.  But  we  are  of 
opinion,  that  to  render  the  vote  adopting  the  proposition  to 
subscribe  stock  in  the  name  of  the  county  of  Lee,  in  either 
of  said  companies,  of  any  effect,  the  propositions  and  each  of 
them,  must  be  accompanied  by  a  provision  for  levying  a  tax 
to  pay  the  subscription.  It  is  not  sufficient  that  a  provision, 
general  in  its  terms,  and  applying  to  liie  whole  three  ques- 
tions submitted,  accompanies  the  proposition,  as  in  this  in- 
stance, dedaxing  that  ^*  an  annual  tax  not  exceeding  one 
per  centum  on  the  county  valuation  shall  be  levied,  to  be  ap- 
plied to  the  liquidation  of  the  principal  and  interest  of  said 
bonds."  The  law,  accordingto  the  viewthat  wehave  taken  of 
its  provisions,  evidently  contemplates  distinctness  and  unity 
in  each  question  or  proposition  submitted  for  adoption  or  re* 
jection  by  a  vote  of  the  people.  Each  proposition  submitted 
to  such  vote,  should  be  complete  in  itself  and  should  contain 
every  requisite  prescribed  by  the  statute,  as  necessary  to  give 
validity  and  effect  to  the  borrowing  or  expenditure  of  money, 
the  subscription  of  stock,  or  the  issue  of  county  bonds. 

There  is  still  another  objection  whi(hh  we  must  regard  as 
equally  &tal  to  the  validity  of  the  proceedings,  on  which 
tiie  authority  claimed  by  the  county  judge  in  this  instance, 
is  based.  Every  proposition  for  the  borrowing  or  expendi- 
ture of  money  by  a'  county,  and  forthe  levy  of  a  tax  to  pay 
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the  same,  reoeivee  its  vitality  as  a  law,  frcoo  the  majority  of 
the  Yotes  of  the  people  east  in  its  &Yor.  Such  being  tho 
ease,  we  think  it  is  evidently  the  policy  of  tile  law,  no  less 
than  its  spirit  and  intention,  that  thu  vote  of  the  people 
ahonld  be  pennitted  tobecastforroagainsttbepropositioBB 
submitted,  with  no  restraint  tipon  the  free  expression  of  their 
ohoioe.  We  hate  said  that  in  onr  opinion,  th^  law  coniem* 
plates  unity  and  distinctness  in  the  question  authorized  to 
be  submitted,  in  contradistinction  to  the  uniting  of  several 
questions  in  the  same  propositioB,  or  the  incumbering  of  any 
proposition  witii  conditions  not  required  or  not  permitted 
by  tiie  statute.  The  proceedings  coming  under  our  notice  ih 
this  cause,  present  a  most  forcible  illustration  of  the  wisdom 
of  what  we  deem  to  have  been  the  policy  of  the  statute.  The 
people  were  not  called  upon,  nor  were  they  permitted,  to  de- 
cide by  their  votes  whether  the  county  of  Lee  should  borrow 
money  fov  one  purpose  or  object  Na  single  question  was 
submitted  to  their  votes  to  be  decided  up<Hi  its  own  meritd^ 
or  by  the  judgment  of  tiie  people  in  its  ferror.  Nor  were 
three  propositions  submitted  at  once,  to  be  voted  upon  and 
decided  upon,  either  singly  or  in  the  aggregate.  No  ques^ 
tion  submitted  was  permitted  to  stand  by  itself,  or  to  take 
effect  upon  the  decision  of  the  people  in  its  &vor.  On  the 
contrary,  while  it  is  contained  in  the  proportion,  that  a  ma- 
jority of  the  votes  cast  in  &vor  of  the  subscription  to  the 
stock  of  either  company,  should  be  considered  its  adoption 
by  the  people,  it  is  also  further  contained  and  declared,  ''  that 
the  said  subscnription  shall  not  be  made  to  either  of  said  com- 
panies, unless  the  vote  shall  be  carried  in  fkvor  of  each  and 
all  of  them." 

We  cannot  regard  this  in  any  other  view,  than  as  an  at- 
tempt to  impose  a  condition  upon  the  taking  effect  of  l&e 
vote  of  the  people  adopting  a  proposition  submitted  to  them, 
wholly  unauthorized  by  the  law.  They  were  entitled  to  have 
the  question  of  the  county  taking  stock  in  either  of  these  rail- 
road companies,  submitted  to  their  decision,  unincumbered 
by  any  such  condition  or  proviso.  To  make  the  success  of 
any  one  proposition  depend  upon  the  adoption  of  all,  was  to 
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take  from  the  expression  of  the  will  of  a  majority  of  the 
people,  that  essential  validity  intended  by  the  law  to  be  im- 
parted to  it,  where  it  declares  that*  the  question  adopted  by 
them  shall  have  the  force  and  effect  of  an  act  of  the  General 
Assembly.    The  county  judge  can  neither  add  to,  nor  take 
fixjm  this  validity  by  any  proviso,  condition,  or  restriction, 
sought  to  be  imposed  by  him.    The  will  of  the  people,  ex- 
pressed by  the  adoption  of  the  proposition  for  the  borrowing 
or  expenditure  of  money  by  the  county,  is  the  law  of  the 
land.    The  force  and  effect  thus  Imparted  to  their  will,  is 
intended  to  be  given  to  that  will  fireely  expressed.    The 
county  judge  can  impose  no  condition  upon  its  taking  effect 
If  the  majority  of  the  votes  of  the  people  is  in  &.vor  of  the 
adoption  of  the  proposition,  why  should  it  not  be  declared 
to  be  the  law  and  carried  into  effect,  as  provided  for  and  in- 
tended by  the  statute  ?    On  the  other  hand,  why  should  the 
force  and  effect  of  law  be  given  to  the  vote  adopting  any 
proposition,  which  has  not  rested  solely  on  its  own  merits 
for  the  favor  it  has  obtained  at  the  hands  of  the  people,  but 
which  may  have  been  assisted  to  the  votes  it  received,  by 
other  questions,  with  which  it  was  so  connected,  as  that  it 
must  stand  or  &11  with  them.    The  law,  in  our  opinion,  has 
provided  for  no  such  mode  of  submitting  these  questions  to 
the  vote  of  the  people.    The  evils  which  might  be  permitted 
to  grow  up  under  such  a  system,  are  so  obvious  and  appa- 
rent, that  any  extended  discussion  of  the  question  by  us, 
would  be  superflous.    It  may  be  sufficient  to  suggest,  that  if 
it  were  allowed,  measures  in  themselves  odious  and  oppres- 
sive, might  by  means  of  it,  become  fastened  upon  a  county, 
which  in  no  other  way  could  have  obtained  the  number  of 
votes  requisite  to  insure  their  adoption,  but  by  being  con- 
nected with  some  other  proposition,  which  commended  itself 
to  the  &vor  and  sufi&age  of  the  people,  by  its  inherent  mer- 
its and  popularity.    They  must  be  adopted  or  rejected  to- 
gether.   After  die  same  manner,  a  measure  desirable  and 
necessary  to  a  people  of  a  county,  may  when  offered  for  their 
adoption,  be  rejected  by  their  votes  and  £Bdl  to  become  a  law, 
by  reason  of  its  connection  with  some  other  measure  or  meas- 
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nres  unpopular  or  uncalled  for.  In  either  case,  there  is  an 
evil.  An  unpopular  measure  may  be  forced  upon  an  unwil- 
ling people,  or  a  necessary  and  desirable  one  may  be  denied 
them,  in  despite  of  their  wishes.  It  is  sufficient  for  us  to  say, 
that  the  law,  in  our  opinion,  intended  to  provide  for  no  such 
system  of  contradictions.  A  measure  wise  and  salutary  in  it- 
self, needs  no  adventitious  assistance  to  recommend  it  to  the 
sufirages  of  the  people,  or  to  insure  its  adoption  by  them.  It 
may  demand  that  its  enactment  into  a  law,  shall  be  made  to 
depend  upon  their  sanction  alone.  A  pernicious  measure  is 
not  entitled  to  such  assistance,  and  should  be  permitted  to 
stand  or  fall  by  its  own  inherent  merits  or  defects. 

It  is  no  sufficient  argument  herein,  in  support  of  the  regu- 
larity or  legality  of  the  proceedings  of  the  county  judge,  that 
the  record  exhibits  the  £ict  that  each  of  the  propositions  sub- 
mitted to  the  vote  of  the  people,  was  adopted  by  a  laige  ma- 
jority. We  do  not  undertake  to  say,  that  they  might  not 
each  have  been  adopted  separately,  or  in  a  separate  proceed- 
ing unconnected  with  each  other,  or  with  any  other  question. 
But  we  cannot  say,  on  the  other  hand,  but  that  in  such  sepa- 
rate and  independent  proceeding,  one  or  more  might  have 
been  rejected  by  the  vote  of  the  people.  The  possibility  is 
sufficient  for  us  to  base  an  argument  upon,  against  the  legality 
of  the  course  adopted*  We  cannot  draw  any  argument  from 
the  residt  as  shown.  It  is  upon  this  very  result,  that  we 
would  base  our  argument  against  the  validity  of  the  proceed- 
ing. They  have  been  adopted  by  uniting  upon  each  one, 
the  votes  of  the  separate  friends  of  all.  But  why  was  it 
deemed  advisable  to  unite  them  ?  Why  not  suffer  each  to 
be  adopted  or  rejected  by  the  people,  in  a  separate  and  in- 
dependent vote  ?  Why,  but  because  there  might  be  fears 
that  no  one  project  would  of  itself,  receive  a  sufficient  num- 
ber of  votes,  to  insure  its  adoption  by  the  people  ?  and  be- 
cause by  a  combination  of  interests,  it  might  be  hoped  to 
unite  upon  all  the  propositions,  the  votes  of  the  separate 
friends  of  each  ?  A  mode  of  obtaining  such  a  result,  we  may 
be  permitted  to  say,  which  the  law  did  not  contemplate^ 
and  which  to  our  minds,  seems  wholly  unauthorized. 
Vol.  III.  21 
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Our  conviction  of  the  correctness  of  these  views,  is 
strengthened  by  the  consideration,  that  the  constitution  of 
the  state  provides  in  reference  to  acts  of  legislation  by  the 
General  Assembly,  that  "  every  law  shall  embrace  but  one 
object,  which  shall  be  expressed  in  the  tide."  Article  3, 
§  26.  The  purposes  to  be  secured,  as  well  as  the  evils  to  be 
remedied  or  avoided,  by  this  provision,  can  hardly  be  the 
subject  of  controversy.  It  was  intended  to  place  a  check 
upon  a  mode  of  legi^tion,  by  which  measures  wholly  in- 
congruous, in  many  instances,  deleterious  and  objectionable, 
were  passed  into  laws,  by  uniting  them  together  in  one  bill, 
and  thus  securing  the  support  and  influence  of  the  separate 
friends  of  each,  to  pass  them  all  into  a  law — a  practice  so 
long  pursued,  that  it  had  in  some  localities  grown  into  a 
system,  the  evils  of  which  have  become  barely  less  than  his- 
torical. The  constitutional  restriction  upon  the  legislation 
of  the  General  Assembly,  does  not  in  its  letter  apply  to  the 
qualified  legislation  provided  for  by  the  statute  in  the  case 
of  the  borrowing  and  the  expenditure  of  money,  or  levying 
taxes  to  pay  the  same,  by  the  county  judge.  We  can  weU  ap- 
prehend, however,  how  it  may  become  requisite  that  the  spirit 
of  this  provision  of  the  fundamental  law,  should  run  through 
all  the  acts  and  measures  of  such  inferior  and  subordinate 
authorities  and  tribunals,  as  may  have  committed  to  them, 
in  even  a  qualified  sense,  the  duties  and  responsibilities  of 
legislation.  The  authority  vested  in  the  county  judge,  of 
submitting  certain  questions  to  the  vote  of  the  people  of  his 
county,  which  when  adopted  by  them,  are  to  have  the  force 
and  effect  of  an  act  of  the  General  Assembly,  is  derived  en- 
tirely &om  the  statute.  The  duties  imposed  upon  him,  and 
the  several  steps  to  be  taken  by  him,  throughout  the  whole 
of  the  proceedings,  are  plainly  prescribed  by  the  statute.  He 
may  determine  whether  the  question  may  be  submitted  to 
the  vote  of  the  people,  and  the  time  when  it  shall  be  so  sub- 
mitted. But  beyond  this,  it  does  not  seem  to  us,  that  there 
is  left  to  him  any  discretion  in  the  premises.  There  is  no 
provision  for  connecting  two  or  more  questions  in  one  sub- 
mission ;  for  making  the  adoption  of  each  one  depend  upon 
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the  adoption  of  all ;  nor  for  imposing  any  condition  whereby 
a  proposition  adopted  by  a  majority  ot  the  votes,  shall  be 
prevented  from  becoming  a  law. 

The  authority  exercised  by  the  county  judge,  in  the  pro- 
ceedings complained  of  in  this  suit,  if  they  properly  belong 
to  him  at  all,  can  only  be  inferred  from  a  construction  of 
the  statute,  which  we  do  not  deem  legitimate.  We  do  not 
think  that  any  such  authority  can  be  inferred  from  it.  In 
the  spirit  of  the  prohibitory  clause  of  the  constitution,  to 
which  reference  has  been  before  made,  we  must  hold,  that 
he  is  to  be  confined  in  the  submission  of  any  question  by 
him,  to  the  vote  of  the  people,  to  such  as  shall  embrace  only 
one  object 

As  the  decree  of  the  District  Court  denying  the  relief 
sought,  and  dismissing  complainants'  petition,  must  be  re- 
versed, for  the  reasons  above  set  forth,  we  do  not  deem  it 
expedient  or  necessary,  at  the  present  time,  to  enter  into  any 
•examination  of  the  other  questions  presented  and  discussed  by 
the  counsel.  Their  inherent  importance,  and  the  great  interest 
felt  in  their  decision  by  a  large  portion  of  the  people  of  the 
«tate,  admonish  us  of  tiie  patient  study  and  deliberation  with 
which  their  investigation  must  be  attended ;  and  we  have 
deemed  it  proper  to  avoid  rendering  any  judgment  upon 
them,  until  they  shall  arise  in  some  case  where  the  decision 
is  rendered  necessary,  in  order  to  its  final  disposition. 
Another  reason  which  has  had  its  weight  with  us,  is  that  it 
ia  understood  that  the  questions  raised  have  been  passed 
upon  and  decided  by  the  former  members  of  this  court,  in 
the  case  of  The  OourUy  of  Dubuque  v.  The  Dubuque  and  Pa- 
cific Bailroad  Company.  But  as  no  written  opinion  has  been 
filed  in  this  court,  and  as  we  are  uninformed  as  to  the  exact 
questions  decided,  as  well  as  of  the  reasons  upon  which  the 
decision  was  based,  we  have  concluded  to  give  no  opinion 
upon  them.  As  their  decision  is  not  necessary  to  the  disposal 
of  this  cause,  we  have  the  more  readily  adopted  this  conclu- 
sion. The  order  and  decree  of  the  District  Court  in  favor 
of  defendant,  sustaining  the  demurrer  to  complainants'  peti- 
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tian,  and  dismiasing  the  same,  are  reversed,  and  the  cause 
remanded  to  said  District  Court,  for  further  proceedings  not 
inconsistent  with  this  opinion. 


Shawg  v.  Bbuoe. 


Where  on  a  trial  of  a  cause  in  the  District  Court,  appealed  trom  a  justice  of  the 
peace,  it  appeared  fh>m  the  justice's  transcript,  that  the  action  was  hiought 
on  account  for  ninety  dollars,  for  medical  services,  and  that  the  plaintiff  filed 
his  book  of  original  accounts,  and  it  also  appeared  that  the  original  notice 
had  been  lost  after  the  trial  before  the  justice ;  and  where  the  plaintiff  offered 
in  eyidonce  his  books  of  account,  for  the  purpose  of  sustaining  his  action,  to 
which  the  defendant  objected,  on  the  ground  that  there  was  no  copy  of  the 
plaintiff's  account  or  demand,  to  be  found  with  the  papers,  which  objection 
was  overruled,  and  the  evidence  admitted ;  Held^  That  the  evidence  was 
properly  admitted. 

After  appearance  and  trial  before  a  justice  of  the  peace,  the  original  notice  has 
served  its  office ;  and,  on  appeal,  its  sufficiency  or  character  becomeis  imma- 
terial 

The  nature  of  the  cause  of  action,  and  the  amount  claimed,  must  be  entered  on 
the  justice's  docket ;  and  in  the  absence  of  written  petition,  these  entries  of 
the  justice,  are  the  proper  evidence^  on  appeal,  of  what  is  claimed  by  tiie 
plaintiiC 

Appeal  from  the  Wdster  District  Court. 

This  action  was  commenced  before  a  justice  of  the  peace ; 
trial  and  judgment  for  plaintiff,  from  which  defendant  ap- 
pealed. The  justice's  transcript  shows,  that  the  action  was 
brought  on  account  for  ninety  dollars,  for  medical  services^ 
and  that  plaintiff  filed  his  book  of  original  accounts.  It  also 
appears  that  the  original  notice  was  lost,  after  the  trial  be- 
fore the  justice.  On  the  trial  in  the  District  Court,  plaintiff 
offered  his  books  of  account,  for  the  purpose  of  sustaining  his 
action,  to  which  defendant  objected,  for  the  reason  that  there 
was  no  copy  of  the  plaintiff's  account  or  demand  to  be  found 
with  the  papers,  which  objection  was  overruled,  verdict  and 
judgment  for  plaintiff,  and  defendant  appeals 

Jos,  D.  TempUn  and  J.  W.  Woods,  for  the  appellant. 
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Wright,  C.  J. — ^We  see  no  good  reason  for  disturbing 
this  judgment.    It  is  urged,  that  the  original  notice  was  not 
before  the  District  Court,  and  that  there  was,  therefore, 
nothing  to  show  the  remedy  sought  by  plaintiff,  or  what  was 
his  cause  of  action.    The  answer  to  this  is,  that  after  appear- 
ance and  trial,  before  the  justice,  such  notice  has  served  its 
office;  and  on  appeal,  its  sufficiency  or  character  becomes  im- 
material.    It  is  to  state  the  amount  claimed,  and  the  nature 
of  the  cause  of  action.    These  things  must  also  be  entered 
in  the  justice's  docket,  and  in  the  absence  of  written  petition, 
these  entries  of  the  justice,  are  the  proper  evidence  of  what 
is  claimed  by  plaintiff.    And  though  the  original  notice  may 
have  been  lost  or  mislaid,  plaintiff  is  not  to  &il  in  his  action 
or  appeal,  if  by  the  proper  entry  in  the  magistrate's  tran- 
script, it  sufficiently  appears  what  was  the  cause  of  action. 
In  this  case,  it  does  appear  from  the  justice's  transcript,  that 
the  plaintiff  claimed  the  sum  of  ninety  dollars,  for  medical 
services,  and  filed  his  "  book  of  accounts."    No  ftirther  or 
more  specific  statement  appears  to  have  been  required  by  de- 
fendant, before  the  justice.    On  the  contrary,  the  record  dis- 
closes that  a  set-off  and  answer  was  filed.     Under  such  cir- 
cumstances, we  think  the  testimony  of  plaintiff  was  properly 
received.  Judgment  af^med. 


Bebb  v.  Preston,  Garnishee. 

Where  a  garnishee  answera,  first,  denymg  generally,  that  he  owes  the  person 
as  whose  debtor  he  has  been  garnished,  or  that  he  has  property,  rights,  or 
credits  of  soch  person  in  his  possession ;  and  seoondl j,  by  a  special  answer, 
shows  that  he  does,  m  &ct,  hold  property,  Ac.,  of  such  person  in  his  posses- 
sion, the  plaintiff  may  take  issae  on  the  general  answer,  and  is  not  obliged 
to  pat  specific  questions  to  explain  the  matters  stated  in  the  special  answer. 

The  Epeaal  answer  is  permitted,  for  the  benefit  of  the  garnishee,  that  he  may 
not  be  obliged  to  assome  the  responsibility  of  categorical  answers  to  the 
general  qnestionSw 

Under  section  1769  of  the  Code,  the  pleadings  in  a  cause  may  be  amended,  af- 
ter the  case  has  been  before  the  Supreme  Court,  and  returned  to  the  District 
Court 
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Where  »  garnishee  answered,  denying  that  he  was  indebted  to  the 
fendants,  or  that  he  had  in  his  poesession  any  property^  rights  or  creditSi  be- 
longing to  them ;  and  also  set  forth  that  he  held  in  his  hands  the  proceeds 
of  certain  property  assigned  to  him  for  the  benefit  of  certain  creditors  named 
in  the  agreement  between  the  defendants  and  the  garnishee ;  and  where  HbB 
plaintiff  asked  lesve  to  file  an  amended  replication,  which  alleged :  *M.  That 
the  assignment  under  which  the  garnishee  acted,  embiaoed  aU  the  propertiy 
of  the  defendants  not  exempt  from  execution ;  that  it  was  made  in  content 
plation  of  insolyency ;  that  it  was  made  with  intent  to  hinder  and  delay  the 
creditors  of  the  defendants;  and  that  it  was  fraudulent  and  void  as  against 
snch  creditors.  3.  That  the  said  ganusbee  is  indebted  to  the  said  deftod- 
ants,  or  one  of  them ;  that  he  owes  them,  or  one  of  them,  money  or  proper^ 
not  yet  due ;  and  that  he  has  in  his  possession  or  control,  property,  rights^ 
credits,  and  effects,  of  the  said  defendants,  or  one  of  them,"  which  lesTO  was 
refused;  Held^  That  the  plaintiff  had  the  right  to  show  that  the  assignment 
was  void,  under  chapter  62  of  the  Code ;  and  that  the  court  shonld  have  al- 
lowed the  amended  replication  to  be  filed. 

Where  in  a  proceeding  of  garnishment^  the  g^amishee  daimed  to  hold  certain 
property  and  effects,  by  virtue  of  an  assignment  for  the  benefit  of  certain, 
creditors,  and  the  plaintiff  for  the  purpose  of  showing  that  the  assignment 
was  void,  offered  evidence  to  show  that  there  were  crediton  not  provided  te 
in  the  assignment^  and  that  the  assignment  embraoed  substantially  all  th^ 
property  of  the  assignors,  and  was  made  in  contemplation  of  insolvency^ 
which  evidence  was  rejected ;  Btldj  That  the  evidence  was  admissible. 

Appeal  from  the  Linn  District  Court 

This  cause  was  before  this  court  at  the  December  term, 
A.D.  1855,  when  the  judgment  below  was  reversed,  and  will 
be  found  fuljiy  reported  in  1  Iowa,  460.  On  the  return  of 
the  cause  to  the  District  Court,  with  a  procedendo^  the  plain* 
tiff  asked  leave  to  file  an  amended  replication  to  the  answer 
of  the  garnishee,  which  replication  reads  as  follows : 

''  And  now  comes  the  said  plaintiff,  and  for  amended  le^ 
plication  to  the  answer  of  Isaac  M.  Preston,  garnishee,  says: 

''  1.  That  the  assignment  under  which  the  said  garnishee 
acted  as  the  trustee  of  Annis  Hathaway,  and  which  assign- 
ment is  dated  the  12th  day  of  January,  A.D.  1864,  a  copy 
of  which  is  made  a  part  of  the  answer  of  said  garnishee,  em- 
braces all  the  property  and  effects  of  the  said  Hathaway,  not 
exempt  from  execution ;  that  the  same  was  made  in  contem? 
plation  of  insolvency,  and  was  made  with  intent  to  hin- 
der and  delay  creditors  of  the  said  Hathaway,  and  said 
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Hathaway  &  Farkhurst ;  and  that  the  same  is  fraudulent  in 
law  and  in  fact  as  against  the  said  creditors. 

"  2.  And  for  other  and  further  replication  to  the  said  an- 
swer, the  said  plaintiff  says,  that  the  said  defendant  is  in- 
debted to  the  said  Hathaway,  and  the  said  Hathaway  & 
Farkhurst ;  that  hie  owes  them,  or  one  of  them,  money  or 
property  which  is  not  yet  due ;  and  that  the  said  defendant 
has  in  his  possession,  or  under  his  control,  property,  rights, 
credits,  and  effects  of  the  said  Hathaway,  or  Hathaway  & 
Farkhurst ;  and  the  said  plaintiff  denies  the  answer,  and  each 
allegation  thereof,  to  the  first  interrogatory  answered." 

The  court  refused  to  allow  the  amended  replication  to  be 
filed,  to  which  refusal,  the  plaintiff  excepted.  The  parties 
then  proceeded  to  trial ;  and  the  plaintiff,  for  the  purpose  of 
showing  that  Hathaway  &  Farkhurst  were  indebted  to  credit- 
ors other  than  those  mentioned  in  the  assignment,  previously 
to  the  date  thereof,  offered  to  introduce  in  evidence,  two  prom- 
issory notes,  one  for  $886.84,  to  the  plaintiff,  Bebb,  and  one 
for  $1 ,354.12,  to  Bowen  &  McNamee,  and  a  copy  of  the  judg- 
ment in  favor  of  Bebb,  on  the  foregoing  note.  This  being 
objected  to,  the  court  ruled  them  inadmissible.  The  plain- 
tiff then  offered  Mcintosh  as  a  witness,  to  prove  that  the 
property  mentioned  in  the  assignment  to  Preston,  was  all 
the  property  of  said  H.  &  P.,  and  of  said  H.  at  the  time  of 
making  the  assignment.  On  the  motion  of  the  garnishee^ 
this  testimony  was  rejected.  To  all  this  the  plaintiff  ex- 
cepted, and  now  assigns  for  error,  the  rejection  of  the  said 
testimony,  and  the  refusal  to  permit  the  filing  of  the  amended 
replication. 

W.  Penn.  Clarke^  for  the  appellant. 

1.  Upon  the  first  error  assigned,  I  shall  expend  but  few 
words.  The  statute  expressly  provides,  that  the  court  may 
allow  material  amendments  at  any  stage  of  the  proceedings, 
upon  such  terms,  and  subject  to  such  rules,  as  it  may  pre- 
scribe. Code,  §  1766.  The  court  cannot  deny  the  right  to 
amend,  but  it  may  impose  a  penalty.  The  judgment  having 
been  reversed,  the  case  stood  as  though  there  had  been  no 
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trial — as  in  fact  there  was  none.  It  was  competent,  then, 
for  the  plaintiff  to  amend  his  pleadings,  and  it  was  error  in 
the  court  to  deny  him  that  right 

2.  This  is  a  contest  between  a  creditor  and  the  garnishee 
of  his  debtor.  The  statute  provides  that  when  the  answer 
of  the  garnishee  is  made  at  the  District  Court,  the  plaintiff 
may  controvert  any  facts  contained  therein  and  specified  by 
him,  and  issue  being  thereupon  joined,  may  be  tried  in  the 
usual  manner.  Code,  §  268.  What  does  this  mean  ?  What 
are  the  facts  referred  to  by  the  statute  ?  The  statute  gives 
the  questions  which  may  be  propounded  to  garnishees ;  and 
in  this  case  the  garnishee  answers  the  first  two  of  those  ques- 
tions in  the  negative,  stating  that  he  is  not  indebted  to  the 
defendants  in  the  principal  case,  and  that  he  has  in  his  pos- 
session, or  under  his  control,  no  property,  rights,  or  credits 
of  said  defendants.  Are  these,  or  either  of  them,  the  facts 
contained  in  the  answer,  atid  specified  by  the  garnishee, 
which  the  plaintiff  may  contest,  and  on  which  there  may  be 
a  trial  ?  We  think  so,  and  for  the  plain  and  simple  reason, 
Ihat  they  may  be  Uie  onlyfoLcta  stated  in  the  answer.  If  the 
plaintiff  stops  at  the  interrogatories  laid  down  in  the  statute, 
there  can  he  no  other  facts  in  the  answer,  for  the  plaintiff  to 
controvert.  And  treating  the  answer  in  this  case,  as  if  no  other 
interrogatories  had  been  propounded  to  the  garnishee,  and 
issue  had  been  taken  on  his  denial  of  indebtedness,  or  hav- 
ing property,  rights,  or  credits  of  the  defendant  in  the  prin- 
cipal case,  in  his  possession,  or  under  his  control,  let  us  see 
what  evidence  would  have  been  admissible,  on  the  part  of 
the  plaintiff,  to  sustain  the  issue?  Under  the  issue  of  prop- 
erty, &c.,  or  no  property,  &c.,  in  the  hands  of  the  gamisheei 
we  insist  that  the  plaintiff  might  have  shown  the  following 
£Etcts: 

1.  That  Hathaway  &  Parkhurst,  or  Hathaway  himself 
was  heavily  in  debt,  and  in  embarras:$ed  circumstances ; 

2.  That  being  pressed  for  payment,  and  threatened  with 
litigation,  by  certain  of  his  creditors,  Hathaway  made  an 
agreement  with  the  attorney  k  f  said  creditors,  by  which  he 
delivered  to  said  attorney  all  of  his  stock  of  goods,  wareS| 
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and  merchandise,  with  authority  to  sell  the  same  on  credit, 
pay  certain  creditors  named  in  the  agreement,  and  to  pay 
the  surplus  proceeds  of  the  sale  to  said  Hathaway. 

8.  That  the  goods  specified  in  the  said  agreement,  em- 
braced substantially  all  the  property  of  Hathaway,  and  of 
Hathaway  &  Parkhurst,  not  exempt  from  execution ;  and 
that  there  were  other  creditors  of  said  firm,  and  of  said 
Hathaway,  not  named  in  the  agreement,  and  for  whose  pay- 
ment no  provision  had  been  made. 

4.  That  the  garnishee,  at  the  time  he  was  garnished,  held 
in  his  hands,  and  under  his  control,  the  sum  of  $1,176.15  of 
the  proceeds  of  the  property  received  and  held  under  the 
said  agreement. 

These  fauds  being  legitimate  to  the  issue,  if  sustained  by 
competent  testimony,  would  give  rise  to  a  question  of  law, 
viz :  the  character  of  the  agreement,  and  its  sufficiency  to  pass 
the  title  to  the  property  to  Preston,  the  garnishee.  To  the 
consideration  of  this  question  of  law,  we  shall  come  here- 
after. 

In  this  case,  however,  the  plaintifli  not  content  with  pro- 
pounding the  questions  fixed  by  the  statute,  exercised  his 
light,  and  puts  other  questions  to  the  garnishee ;  and  in  an- 
swer to  these  interrogatories,  two  of  the  &cts  above  sug- 
gested, are  drawn  out  of  the  garnishee,  viz :  the  agreement 
and  the  circumstances  upon  which  it  was  made,  and  that  the 
garnishee  at  the  time  of  the  service  of  the  writ  of  attachment 
upon  him,  held  $1,176.15  of  the  funds  arising  fix)m  the  prop- 
erty conveyed  by  the  agreement.  Thus  two  of  the  facts  ne- 
cessary to  be  established  by  the  plaintiff,  were  admitted  by 
the  garnishee,  and  no  proof  was  required  as  to  them.  Two 
other  &cts,  then,  were  left  for  the  plaintiff  to  establish  by 
testimony,  viz:  the  indebtedness  and  embarrassment  of 
Hathaway,  and  that  the  property  delivered  to  Preston  under 
the  agreement,  embraced  substantially  all  the  property  of 
Parkhurst,  leaving  other  creditors  unprovided  for.  To 
establish  these  &ct8,  the  plaintiff  offered  two  notes  and 
a  judgment  against  the  firm  of  Hathaway  &  Parkhurst^  and 
Mdntosh,  to  prove  that  there  was  no  property  belonging 
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either  to  Hathaway  individually,  or  to  the  firm  of  Hatha- 
way &  Parkhurst,  other  than  that  mentioned  in  the  agree- 
ment This  evidence  the  court  refused  to  allow  to  go  to  the 
jury.  This  was  error,  and  so  palpably  so,  under  the  view  I 
take  of  the  case,  as  to  require  neither  argument  nor  illustra- 
tion. If  the  testimony  was  competent,  as  will  not  be  ques* 
tioned,  and  relevant  to  the  issue,  in  any  degree,  the  court 
improperly  withheld  it  from  the  jury,  -^nd  had  this  testi- 
mony been  admitted,  it  would  have  made  out  and  established 
the  four  facts  above  suggested,  and  which,  in  my  judgment, 
it  was  necessary  for  the  plaintiff  to  prove,  in  order  to  entitle 
him  to  a  judgment  against  the  garnishee. 

It  may  be  well  here  to  inquire,  why  it  was  necessary  for 
the  plaintiff  to  establish  the  two  facts  last  mentioned?  I 
answer,  that  these  two  facts  bear  upon  the  character  of  the 
instrument  by  which  the  property  was  delivered  to  Preston, 
and  are  necessary  in  order  to  determine  its  legal  sufficiency 
to  pass  the  title  of  the  property  to  him.  If  the  instrument 
only  conveyed  the  property  to  Preston,  to  secure  certain 
creditors,  leaving  other  property  out  of  which  other  credit- 
ors might  be  secured  or  paid,  then  the  instrument  was  valid, 
and  transferred  the  property.  If,  on  the  other  hand,  the  in- 
strument embraced  all  the  property  of  Hathaway,  and  of 
the  firm  of  Hathaway  &  Parkhurst,  and  instead  of  being  a 
conveyance  to  secure  certain  creditors,  amounted  to  an  ab- 
aolute  assignment  of  the  property  for  the  benefit  of  certain 
creditors,  to  the  exclusion  of  others,  then  the  conveyance  or 
agreement  was  invalid,  and  could  pass  no  title  to  the  prop- 
erty. The  agreement  might  be  valid  on  its  fece,  yet  ren- 
<^ered  invalid  by  extrinsic  circumstances.  Unimpeached, 
the  courts  would  presume  in  its  favor ;  when  impeached, 
that  presumption  would  cease  to  exist  With  the  view  of 
impeaching  it,  the  evidence  rejected  by  the  court  was  offered. 
(That  evi<^ence,  if  admitted,  would  have  shown  that  the  in- 
strument, though  purporting  to  be  an  agreement,  was  in  fact 
9,nd  in  law,  an  assignment  of  all  the  property  of  Hathaway, 
for  the  benefit  of  some  of  his  creditors,  to  the  exclusion  of 
ojihers.    Without  that  evidence,  no  such  question  could  be 
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rais^,  for  the  court  could  neither  presume  that  there  were 
other  creditors,  or  that  there  was  no  other  property.  For  these 
reasons,  it  was  necessary  to  show,  not  only  that  there  were 
other  creditors,  but  that  there  was  no  other  property  out  of 
which  their  claims  could  be  realized  And  on  the  broad 
questions,  whether  the  garnishee  had  or  had  not,  property, 
rights,  and  credits,  belonging  to  Hathaway,  in  his  possession 
or  under  his  control,  there  can  be  no  doubt,  it  seems  to  m^ 
that  the  testimony  offered  was  admissible. 

With  this  testimony  before  the  jury,  and  the  four  fitct^ 
above  stated,  thus  established,  the  legal  question  arose — ^what 
is  the  legal  character  of  the  agreement  between  Hathaway 
and  Preston,  and  was  it  sufficient  to  vest  the  title  to  the  prop- 
erty  in  the  latter  ?  K  the  agreement  was  valid,  it  passed  the 
property  to  Preston,  and  he  could  truly  say,  that  he  had  no 
property,  rights,  or  credits  of  Hathaway,  ixx  his  possession  or 
under  his  control.  If  the  instrument  was  void^  it  passed  no 
title — the  title  remained  unchanged  in  Hathaway — Preston 
held  as  trustee  for  Hathaway  only,  and  not  as  trustee  for 
Hathaway 's  preferred  creditors  ^and  the  property,  or  the 
avails  of  it,  in  Preston's  hands,  was  subject  to  attachment 
The  garnishee  places  his  defence  on  this  instrument,  and 
dajuns  to  hold  under  and  by  virtue  of  th^t  only.  It  is  the 
foundatioix  stone  of  his  claim  to  exemption  from  liability^ 
If  it  stands,  his  answer  is  true — ^he  has  no  property,  rights, 
or  credits  of  Hathaway.  If  it  fidls,  his  answer  is  legal^ 
untrue,  and  he  has  property,  rights,  and  credits  of  Hathaway 
io  bis  possession  or  under  his  control ;  for  it  is  too  well  set- 
tled to  admit  of  controversy,  that  a  void  deed  conveys  no 
tit)e.  What  then,  ^s  the  le^  character  pf  this  instrument  ? 
We  84y  that  it  is  an  assignmisnt  to  Prestpn,  in  trp^t,  for  the 
benefit  of  certain  preditors.  The  instrument  showp  on  its 
4u3e  that  it  is  such.  It  recites  that  Hathaway  is  indeJDte^  tp 
certain  persons,  naming  them,  and  the  funount  of  the^  re- 
spective claims,  and  that  they  are  about  to  cotninence  legal 
proceedings  to  collect  the  same,  aiid  that  th§  said  Hathaway, 
for  the  purpose  of  paying  ^aid  debts,  and  for  th^  formderatictff 
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and  purposes  ajbresaid,  delivers  to  said  Isaac  M.  Preston, 
attorney  for  claimants,  &c.,  and  after  providing  the  manner 
of  the  sale,  and  for  the  payment  of  expenses,  and  the  pay- 
ment of  the  debts  mentioned  therein,  requires  the  said  Pres- 
ton, to  account  for  and  to  the  said  Hathaway,  for  the  residue 
of  the  purchase  money  received  for  said  goods  upon  the  sale 
made  as  aforesaid.  What  is  this,  but  the  language  of  an  as- 
signment, and  what  stronger  could  be  employed  evidencing 
an  intent  to  make  an  assignment  ?  The  consideration  ex- 
pressed, and  the  requirement  to  account  for  the  surplus,  are 
the  very  earmarks  of  such  an  instrument.  And  the  acts  of 
Preston  under  the  instrument,  as  detailed  in  his  answer  in 
this  case,  shows  that  it  was  so  regarded  and  treated  by  both 
parties.  No  particular  form  of  words  is  necessary  in  mak* 
ing  an  assignment,  and  any  instrument  by  which  property 
is  viested  in  a  particular  person,  for  certain  expre^ed  pur- 
poses, is  in  legal  contemplation,  an  assignment. 

The  instnmient  being  an  assignment  for  the  benefit  of 
creditors,  the  next  question  that  presents  itself  is,  was  it  a 
general  assignment  of  property  by  an  insolvent,  or  in  con- 
templation of  insolvency  ?  and  does  it  come  within  the  pur- 
view of  our  statute  ?  Section  977  of  the  Code,  provides,  that 
no  general  assignment  of  property  by  an  insolvent,  or  in  con- 
templation of  insolvency,  for  the  benefit  of  creditors  of  the 
assignor,  shall  be  valid,  unless  it  be  made  for  the  benefit  of 
all  his  creditors,  in  proportion  to  the  amount  of  their  respec- 
tive claims.  Code,  154.  The  word  general  used  in  the  stat- 
ute, applies  to  the  property  of  the  assignor,  and  includes  «^- 
siantially^  all  a  man's  property.  Mussey  v.  Baldwin^  3  Liv. 
Law  Mag.  24.  Now,  upon  its  face,  the  instrument  does  not 
purport  to  be  general^  or  to  convey  all  the  property,  nor  does 
it  purport  to  exclude  any  of  the  creditors  of  the  assignor. 
Neither  is  it  expressed  in  the  instrument,  that  the  assignor  is 
insolvent,  or  that  he  contemplates  insolvency.  Should  it 
show  these  things,  or  are  they  extrinsic  facts,  which  maybe 
established  by  other  testimony  t  If  it  must  appear  upon  the 
fiu^e  of  the  instrument,  that  the  assignment  embraces  aU  the 
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property  of  the  assignor ;  that  it  is  made  under  the  pressure 
of  threatened  insolvency ;  and  that  all  the  creditors  are  pro- 
vided for,  in  order  to  render  it  a  general  assignment  within 
the  meaning  of  the  statute,  then  the  power  to  evade  the  law 
is  placed  within  the  hands  of  the  assignor  himself,  and  the 
statute  works  a  positive  injury  to  creditors.  Kit  cannot  be 
shown  by  evidence  dehors  the  instrument,  that  the  assign- 
ment, while  purporting  to  hepartialj  was  in  fact  general,  em- 
bracing all  the  property  of  the  assignor ;  that  other  creditors 
are  unprovided  for,  and  that  it  was  made  by  a^  insolvent 
person,  then  no  assignment,  however  partial  and  unjust,  can 
be  successfully  assailed.  Such  certainly,  could  not  have  been 
the  intention  of  the  law  making  power. 

But  this  question  has  recently  been  decided  by  the  Su- 
preme Court  of  Vermont.  In  that  state,  the  statute  provides, 
that  '^  all  general  assignments  hereafter  made  by  debtors 
for  the  benefit  of  creditors,  shall  be  null  and  void  as  against 
the  creditors  of  such  debtors."  In  Mussey  v.  Baldwin,  above 
cited,  the  question  was,  whether  an  assignment  vrfna  partial 
or  general,  under  the  above  statute  ?  And  the  court  held, 
that  it  was  "  competent  for  such  creditors  as  choose  not  to 
come  in  under  the  assignment,  always  to  raise  tbe  question, 
whether  an  assignment  claiming  to  hQ partial,  is  not,  in  fact, 
general,  and  to  give  evidence  io  show  such  fact,  which  under 
proper  instructions,  is  to  be  svhmitted  to  the  jury  P  Now,  here, 
the  assignment  purports  neither  to  be  partial  nor  general^ 
either  as  respects  the  property  or  the  creditors  of  the  assign- 
or. Whether  it  is  one  or  the  other,  is  a  question  of  fact,  to 
be  established  by  testimony,  and  its  validity  depends  entirely 
upon  that  fact.  If  proved  to  be  partial,  as  respects  the  prop- 
erty, it  is  valid ;  if  shown  to  be  general  in  that  respect,  it  is 
void  under  the  statute,  for  the  reason  that  it .  does  not  pur- 
port to  be  made  for  the  benefit  of  all  the  creditors  of  the  as- 
signor. Under  the  above  decision,  which  I  regard  as  con- 
clusive, we  had  the  right  to  establish  that  fact,  or  rather  the 
right  to  attempt  to  establish  it,  and  offered  so  to  do.  This 
right  was  refused  by  the  court,  and  herein  was  the  second 
error  of  the  court. 


834  SUPEEME  COURT  CASES— 1856. 

Bebb  y.  Preston,  garoialiee. 

/.  M.  Preston^  pro  se. 

The  answer  of  the  garnishee  denies,  that  he  has  money, 
rights,  or  credits,  &c.,  except  as  stated  in  the  answer,  'and  then 
makes  a  full  statement  of  the  facts  relating  to  the  property 
in  his  hands.  Now,  upon  this  answer,  I  contend  that  it  is  a 
question  of  law  for  the  court  to  determine,  whether  said  prop- 
erty is  so  held  as  to  be  liable  to  plaintiff's  attachment,  unless 
the  answer  is  controverted.  In  this  case,  the  answer  is  ad- 
mitted to  be  true.  But  plaintiff  contends  that  the  answer 
itself  shows  the  property  to  be  liable.  If  the  plaintiff  claims 
that  he  is  entitled  to  recover  upon  the  showing  in  the  an- 
swer, then  it  is  a  question  of  law  for  the  court,  and  not  a 
question  of  fact  for  the  jury. 

Upon  the  settlement  with  Hathaway,  on  the  27th  of  Jan- 
uary, 1864,  everything  relating  to  the  goods  were  then  set- 
tled, and  if  any  trust  ever  did  exist,  it  was  then  executed, 
and  became  absolute.  The  evidence  rejected  by  the  court 
below,  was  irrelevant  and  immaterial,  and  did  not  tend  to 
controvert  any  part  of  defendant's  answer,  upon  the  issue 
joined ;  and  if  said  evidence  had  been  admitted,  it  could  not 
have  changed  the  result. 

Woodward,  J. — ^We  have  expressed  the  opinion,  that  the 
transaction  between  Hathaway  and  Preston,  was  in  effect  an 
assignment  for  the  benefit  of  creditors.  The  questions  of  the 
case,  turn  on  this.  It  is  unquestionably  clear  as  a. propo- 
sition of  law,  that  the  plaintitt'  may  show  that  this  assign- 
ment is  void,  under  chapter  62  of  the  Code,  as  being  general, 
and  made  by  an  insolvent,  or  in  contemplation  of  insolvency. 
In  order  to  do  this,  he  must  show  that  there  were  other  cred- 
itors not  provided  for,  and  that  the  ajssignment  contained 
substantially  all  the  property  of  the  assignor.  The  cause 
does  not  turn  at  all  upon  the  property  being  that  of  Hatha- 
way only.  The  property  of  one  partner  is  liable  for  partner- 
ship debts,  and  this  may  be  such  a  case.  But  the  question 
here  seems  to  be,  whether  he  may  do  it  upon  these  questions 
and  answers.  It  does  not  appear  to  us,  upon  what  grounds 
the  court  below  decided ;  but  we  assume  that  it  was  that 
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some  other  and  more  specific  question  pointing  to  the  partic- 
ular matter,  should  be  put  to  the  garnishee.    Two  consid- 
erations are  to  be  regarded;  one  is,  that  the  garnishee  is  to 
take  care  of  his  answer,  and  place  himself  within  the  law. 
It  has  been  a  rule  pertaining  to  these  proceedings  (and  may 
be  still),  that  if  the  garnishee  does  not  clear  himseli^  but 
leaves  any  matter  doubtful,  when  the  requisite  knowledge  is 
within  his  proper  reach,  the  answer  shall  be  taken  againist 
him.    The  other  consideration  is  this,  suppose  the  question 
to  be  put,  whether  there  are  other  creditors  and  other  prop- 
erty, and  the  garnishee  to  answer,  that  he  does  not  know.    Is 
the  plaintiff  to  be  stopped  by  this  ?    This  garnishee  answers 
first,  generally  denying  that  he  owes  defendant,  and  that  he 
has  property,  rights,  or  credits  of  his,  in  his  possession ;  and 
secondly,  by  a  special  answer,  showing  how  he  does  in  fact, 
hold  some  property,  &c.    Now,  is  the  plaintiff  obliged  to  put 
specific  questions  to  draw  out  answers  to  the  above  named 
matters,  before  he  can  take  issue,  or  may  he  take  issue  on  the 
general  answer.    After  some  doubt  and  consideration,  we  are 
of  opinion,  that  he  may  take  issue  on  the  general  answer. 
As  we  have  intimated  before,  if  the  garnishee  should  answer 
that  he  does  not  know,  this  could  not  stop  the  plaintiff;  and, 
further,  the  special  answer  is  permitted  for  the  benefit  of  the 
garnishee,  that  he  may  not  be  obliged  to  assume  the  respon- 
sibility of  a  categorical  answer  to  the  general  question,  but 
may  explain  the  circumstances  in  which  he  stands.    This 
proceeding  is  not  intended  to  be  a  burthen  upon  a  garnishee. 
His  rights  are  to  be  protected.    He  is  to  be  considered  as  an 
innocent  and  indifferent  party,  although  it  is  well  enough 
known,  that  sometimes  they  are  not  such.   Such  they  are,  in 
contemplation  of  law,  until  the  contrary  be  shown.    There- 
fore, we  might  not  hold  him  to  so  technically  correct  an  an- 
swer, as  to  exclude  every  presumption ;  but  we  ftel  con- 
strained to  say,  that  as  the  plaintiff  may  controvert  his  answer, 
and  as  the  garnishee  does  not  on  his  special  answer,  present 
any  tangible  matter  upon  which  to  raise  the  issue  of  fact  or 
law,  the  plaintiff  must  be  permitted  to  make  that  issue  on  the 
general  answer.    The  proposed  amendment  consists  of  two 


836  SUPREME  COURT  CASES— 1856. 

Bebb  ▼.  Preston,  garnishee. 

parts  or  propositions.  The  second  is,  first,  in  natural  order, 
being  a  general  denial  of  the  answer,  by  alleging  that  the 
garnishee  is  indebted,  &c.,  while  the  first  contains  a  speci- 
fication of  how,  or  by  what  means,  he  is  indebted  to,  or  has 
property  of  the  defendant  in  his  hands ;  so  that  we  are  in- 
clined to  view  them  as  constituting  but  one  allegation — one 
issue.  If  the  plaintiiff  had  simply  averred  that  the  garnishee 
was  indebted,  without  pointing  out  how  or  wherein,  there 
might  have  been  a  question  of  its  sufficiency. 

The  remaining  question,  concerning  the  amendment,  is, 
whether  it  could  be  made  at  that  stage  of  the  case — ^that 
is,  after  the  cause  had  been  taken  to  the  Supreme  Court  ?  In 
this  fact,  probably  consisted  the  reason  of  the  refusal  to  per- 
mit the  amendment,  upon  the  ground  that  the  cause  must 
be  tried  anew  upon  the  same  pleadings.  The  1759th  section 
of  the  Code  is :  "  The  court  may  allow  material  amendments 
at  any  stage  of  the  proceedings,  upon  such  terms,  and  subject 
to  such  rules  as  it  may  prescribe."  We  should  not  be  in- 
clined to  lay  great  emphasis  upon  the  words  "  at  any  stage 
of  the  proceedings,"  for  there  is  much  reason  in  the  argu- 
ment, that  they  were  intended  to  apply  to  the  ordinary 
course  of  an  action,  before  it  comes  to  an  appellate  court 
But  taking  into  view  this  language,  with  the  general  tone 
of  the  Code,  with  reference  to  coming  to  the  substance  and 
merits  of  a  cause,  and  considering  that  there  is  no  really 
strong  reason  against  it,  apart  from  the  question  of  costs,  and 
then  remembering  that  this  matter  of  costs  is  entirely  within 
the  discretion  of  the  court,  we  believe  it  permissible.  The 
practice,  even  now  obtains  in  substance.  This  court  some- 
times sends  a  cause  back  to  the  District  Court,  with  leave  to 
amend.  We  will  hold  that  the  court  should  have  allowed 
the  amendment,  believing  that  the  practice  will  tend  to  the 
ultimate  attainment  of  truth  and  justice. 

Another  error  assigned,  is  the  rejection  of  the  evidence  of- 
fered ;  that  is,  the  notes,  the  judgment,  and  the  witness,  Mcin- 
tosh. The  foregoing  remarks  show,  that  in  the  opinion  of 
this  court,  they  should  have  been  received,  at  least  with  the 
amendment,  if  not  under  the  former  pleading. 
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The  gamiflliee  makes  tlie  question  in  Ins  atgniil^t, 
whether  he  can  be  charged  after  the  settlement  which  he  al- 
leges that  he  made  with  Hathaway.  This  is  not  within  our 
reach.  The  judgment  of  the  District  Court  is  reversed,  and 
a  writ  of  procedendo  is  awarded. 


GovEB  V.  Dill. 

BBAffe  •  partf  can  mnSi  hinuelf  in  the  appelhtto  oooit,  of  an  error  in  the  in- 
structiona  of  the  District  Courts  it  must  appear  from  the  reoord,  that  he  ex- 
oepted  at  the  time  the  instructions  were  given. 

Sections  1696  and  1697  of  the  Code,  contemphito  that  the  peraon  seduced,  shall 
be  unmarried  at  the  time  of  such  seduction. 

JT»R  mstruction  is  inapplicable,  however  oonectit  nuqrhe  in  the  itbstraot,  it  if 
not  error  to  refose  it 

Where  in  an  action  for  seduction,  the  petition  alleged  a  promise  of  marriage,  for 
the  purpose  of  specifying  the  manner  in  which  the  defendant  practiced  his 
flattery  and  deception,  and  it  did  not  sp^e&t  from  the  record  that  the  plain* 
tiff  daimed  damages  for  the  breach  of  this  promise ;  and  where  the  defend- 
ant asked  the  court  to  instruct  the  jury  as  follows :  '*  1.  That  this  suit  is 
brought  for  seduction  only,  and  not  for  breach  of  promise  of  marriage ;  and 
that  such  promise,  if  any,  cannot  be  considered  in  referenOe  to  the  measure 
of  damage.  2.  That  if  any  promise  of  miariage  was  made  by  the  defendant 
Id  plaintiff,  she  has  a  right  to  bring  her  action  for  a  breadi  (if  any)  of  such 
promise ;  and  the  same  cannot  be  taken  into  consideration  by  the  jury,  in 
measuring  the  damages  in  this  case,"  which  instructions  were  refbsed ;  JSIeJd, 
That  the  instructions  were  inapplicable,  and  properly  refbsed. 

Where  in  an  action  for  seduction,  the  petition  alleged  that  the  plaintiff,  at  the 
time  of  the  seduction,  was  an  unmarried  female,  which  was  not  denied  by 
the  answer ;  and  where  tiie  defendant  asked  the  court  to  instruct  the  jury  as 
follows:  "That  to  sustain  this  action,  the  plaintiff  must  prove  that  she  was 
unmarried  at  the  time  of  the  alleged  seduction,"  which  instructionwas  rejfused,' 
Meldf  That  the  instruction,  although  correct^  was  properly  reftised. 

Appeal  from  ike  tfefferson  District  (hurt. 

Seduction. — On  the  trial,  the  defendant  asked  various 
instructions,  which  were  refttsed,  as  is  shown  by  the  bill  of 
exceptions,  because  of  their  inapplicability,  and  because  the 
same  had  been  given  in  the  instructions  in  chie£    The  ma* 
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terial  facts  sufficiently  appear  in  the  opinion  of  tlie  court. 
The  defendant  appeals. 

Shgle  (k  Acheson^  for  the  appellant. 

Clinton  &  Baldtvin,  for  the  appellee. 

Wright,  C.  J. — ^Three  errors  are  urged,  and  relied  upon 
in  this  case : 

FirsL  That  the  court  erred  in  the  instructions  in  chie^ 
given  to  the  jury. 

Second.  The  refusing  the  instructions  asked  by  defendant 

Third.  In  overruling  defendant's  motion  in  arrest,  and  for 
a  new  trial. 

Various  objections  are  urged  to  the  instructions  in  chie^ 
but  however  well  founded,  we  cannot  consider  them,  for  the* 
reason  that  no  objection  appears  to  have  been  made  by  de- 
fendant, at  the  time  they  were  given  to  the  jury.  Before  a 
party  can  avail  himself  in  this  court,  of  an  error  in  the  in- 
structions of  the  court  below,  he  should  except  at  the  time, 
and  have  his  exceptions  shown  by  the  record.  This  has 
been  too  frequently  so  decided  in  this  court,  to  be  longer 
treated  as  an  open  question. 

Under  the  second  assignment,  it  is  claimed,  that  the  court 
erred  in  refiising  the  following  instructions  asked  by  defend- 
ant, and  to  which  refusal  he  at  the  time  excepted. 

First.  That  this  suit  is  brought  for  seduction  only,  and  not 
for  breach  of  promise  of  marriage.  And  that  such  promisCi 
if  any,  cannot  be  considered  in  reference  to  the  measure  of 
damages. 

Second.  That  if  any  promise  of  marriage  was  made  by  de- 
fendant, to  plaintiff,  she  has  a  right  to  bring  her  action  for  a 
breach  (if  any)  of  such  promise,  and  the  same  cannot  be 
taken  into  consideration  by  the  jury,  in  measuring  the  dama- 
ges in  this  case. 

Third.  That  to  sustain  this  action,  the  plaintiff  must  have 
proved  to  the  jury,  that  she  was  unmarried,  at  the  time  of 
the  alleged  seduction. 
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Our  Code  gives  the  unmarried  female,  the  right  to  prose- 
cute an  action  for  her  own  seduction,  and  to  recover  the 
damages  that  may  be  assessed  in  her  &vor.  If  such  female 
shall  be  a  minor,  however,  the  father,  mother,  or  guardian, 
may  bring  the  suit,  and  this  right  of  action  they  have, 
without  reference  to  the  question,  whether  she  is  living  with 
or  in  their  service,  and  though  there  be  no  loss  of  service ; 
and  the  damages  so  recovered,  enure  to  the  sole  benefit  of 
the  said  ward  or  minor.  Sections  1696  and  1697.  Whether, 
in  either  instance,  the  plaintiff  may,  under  our  law,  unite  in 
the  same  action  a  claim  for  seduction  and  for  breach  of  prom- 
ise of  marriage,  we  do  not  propose  at  this  time  to  determine. 
Nor  is  it  necessary  for  us  now  to  decide,  whether  if  the  se- 
duction was  accomplished  by  promise  of  marriage,  such 
promise  could  be  considered  in  determining  the  measure  of 
damages  claimed  for  such  seduction.  We  think  the  case 
can  be  decided  without  entering  upon  the  consideration  of 
these  questions. 

It  appears  that  some  of  the  defendant's  instructions  were 
refused,  because  they  were  inapplicable,  while  some  were  re- 
fused, because  others  were  substituted,  or  as  we  understand 
the  record,  because  they  had  been  substantially  given  in  the 
instructions  in  chief. 

We  are  unable  to  see  the  applicability  of  the  first  and 
second  instruction  referred  to  above.  No  part  of  the  record 
developes  the  &ct,  that  plaintiff  claimed  damages  by  reason 
of  any  breach  of  a  marriage  contract  The  original  petition 
claimed  of  defendant  the  sum  of  five  thousand  dollars,  and 
for  cause  of  such  claim  set  forth  that  he  did  ''  by  flattery 
and  deception,  seduce  and  debauch,  and  carnally  know  the 
said  plaintiff,  then  an  unmarried  female,  of  previous  chaste 
character."  To  this  petition  there  was  a  demurrer,  for  the 
reason  that  it  did  not  state  ^'  in  what  the  flattery  and  decep- 
tion, charged  consisted,"  or  "  what  false  promises  were  made 
by  defendant."  To  this  demurrer  the  plaintiff  submitted, 
and  amended  her  petition,  stating  therein,  among  other 
things,  the  following :  that  at  the  time  mentioned  in  the  ori- 
ginal petition,  and  for  a  long  time  previous  thereto,  the  de- 
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fendont  had  been  paying  particular  attention  to  her,  and  had 
pretended  to  her  that  she  had  his  best  affecttoiiB ;  that  he 
pretended  to  be  your  petitioner's  near  friend,  and  professed 
heartily  to  love  her,  and  indeed  ^vrent  so  far  as  to  promise  to 
marry  her,  and  promised  and  said  he  would  be  fidthfal  to 
his  promise  to  marry  your  petatLoner,  if  she  would  allow  him 
to  have  connection  with  her.  But  your  petitioner  now  aaysy 
that  said  professions,  pretences,  and  promises,  were  all  &ls6 
and  deceitful,  and  that  defendant's  real  object  was  to  in^>08a 
upon  her,  and  ruin  her  charact^  &r  chastity  and  virtue." 
And  it  also  further  appears,  that  testimony  was  introduced 
tiding  to  prove  the  seduction,  and  also  a  promise  of  mar* 
riage.  Beyond  this,  there  is  nothing  to  show  that  the  plain* 
tiff  pretended  to  claim  damages,  by  reason  of  any  breach  of 
a  marriage  contract  The  petition  claims  nothing  of  the 
kind.  The  promise  to  marry  is  set  forth,  evidently  for  the 
purpose  of  specifying  the  manner  in  which  defendant  had 
practiced  bis  flattery  and  deception,  and  the  proof  does  not 
appear  to  have  been  made  for  any  other  purpose.  To  en* 
tiUe  the  plaintiff  to  recover,  it  was  not  sujQicient  that  sho 
should  show  alone,  that  defendant  had  carnally  known  hear, 
or  that  there  was  merely  an  illicit  intercourse  between  them ; 
but  she  was  required  to  show,  that  the  defendant  accom- 
plished his  purpose  by  some  promise  or  artifice,  or  that  she 
was  persuaded  to  surrender  herself  to  his  embraces,  by  hi* 
flattery  or  deception.  There  may  be,  between  man  and  wo* 
man,  a  criminal  connection,  and  yet  be  not  be  guilty  of  se* 
duction.  If  she,  without  being  deceived  by  him,  or  without 
any  false  promises,  deceit,  or  artifice,  on  his  part,  voluntarily 
submits  to  the  connection,  he  is  not  liable  to  this  action^ 
And  in  view  of  this  requirement,  it  was,  as  we  suppose,  that 
plaintiff  amended  her  petition,  so  as  to  show  how,  and  by 
what  manner,  defendant  did  succeed  in  accomplishing  his 
purposes.  The  breach  of  the  promise  of  marriage,  is  not  set 
forth  as  the  gravamen  of  the  action,  as  a  cause  of  her  claim ; 
but  as  one  of  the  means  used  to  accomplish  that  injury  of 
which  she  does  complain,  and  for  which  alone,  she  aske 
damages.    Under  sneh  circumstances^  we  cannot  suppose 
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that  proof  was  made  to  show  her  damages  tor  anything  else 
&an  the  seduction,  or  that  she  was  allowed  to  ask  damages 
fiur  anything  else.  If  it  appeared,  that  she  claimed  before 
the  jury,  damages,  resulting  from  a  breach  of  such  promisei, 
or  that  proof  was  admitted  for  that  purpose,  then  the  instruc- 
ti(His  asked,  might  have  been  applicable.  But  in  the  absence 
of  aay  such  showing,  we  think  the  court  below  might  well 
reftise  them,  as  not  being  applicable.  We  would  not,  and 
do  not  say,  that  it  would  have  been  erroneous  to  have  given 
the  instructions.  But  if  an  instruction  is  ever  so  correct,  in 
the  abstract,  it  is  not  error  to  refuse  it,  if  not  applicable. 

To  illustrate  the  view  here  taken  with  a  little  positive  par^ 
ticularity,  let  us  suppose  the  defendant  had  asked  the  court 
to  instruct  the  jury,  that  the  plaintiff  could  not  recover  in 
this  action,  or  have  her  danu^es  enhanced,  because  of  any 
slanderous  words  spoken  by  him  touching  her  character  for 
chastity,  and  such  instruction  had  been  refused,  as  being  in- 
applicable. Could  it  be  claimed  with  reason,  that  the  court 
erred  in  such  refusal,  because  the  instruction,  abstractly 
considered,  was  correct,  and  should  therefore  have  been 
given  ?  We  think  not.  We  are  aware  that  it  is  frequently 
the  case,  that  an  instruction  becomes  applicable  from  the 
manner  in  which  a  case  may  be  conducted,  when  in  £Eict,  its 
applicability  is  not  apparent  from  the  record  itself.  In  such 
cases,  it  is  the  duty  of  counsel  (especially  when  an  instruction 
is  refused  as  being  inapplicable),  to  have  embodied  in  the 
bill  of  exceptions,  such  facts  m  tend  to  show  their  right  to 
the  instruction.  In  this  case,  suppose  it  to  be  true,  that 
counsel  for  plaintiff  claimed  in  argument  to  the  jury,  that  the 
breach  of  the  promise  to  marry,  must,  and  should,  be  taken 
into  consideration  by  them,  in  estimating  her  damages.  If 
this  was  shown,  then  the  instructions  asked  would  have  been 
pertinents  As  it  is,  however,  there  is  nothing  in  the  record 
before  us,  to  develop  this  pertinency,  and  we  cannot  say 
that  the  courts  in  the  exercise  of  a  sound  discretion,  erred  in 
in  refusing  theuL  We  have  already  said  that  a  court  is  not 
bound  to  give  an  irrelevant  instruction,  though  it  may  be 
correct,  abstractly  considered.    And  we  may  add,  that  it  is 
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the  duty  of  the  court  to  confine  the  instructions,  as  &r  as 
possible,  to  the  law  arising  strictly  in  the  particular  case,  and 
not  to  incumber  the  record,  and  conftise  the  jury,  by  giving 
every  instruction  which  counsel  in  their  commendable  zeal 
and  care,  may  ask.  In  this  instance,  we  think  there  would 
have  been  no  error  in  giving  the  instructions ;  nor  do  we 
think,  under  the  circumstances,  that  it  was  error  to  refuse 
them. 

We  next  come  to  the  consideration  of  the  third  instruction 
above  set  forth.  We  entertain  no  doubt,  but  that  sections 
1696  and  1697  of  the  Code,  contemplate  that  the  person  se- 
duced shall  be  unmarried  at  the  time  of  such  seduction.  The 
object  of  these  sections  is  to  give  the  right  of  action  to  the 
party  injured,  or  the  damages  to  her,  instead  of  leaving  the 
right  alone  in  the  parent  or  guardian.  Formerly,  we  know, 
to  the  parent  was  given  the  right  to  sue,  based  upon  the  loss 
of  service  of  the  child  or  ward.  And  hence  the  particularity 
required  in  such  actions,  in  showing  that  the  daughter  or 
ward  was  living  with,  or  in  the  service  of,  the  party  suing. 
But  it  was  not  designed  by  the  Code,  to  give  a  right  of  ac- 
tion to  the  female  in  her  own  name  (or  by  guardian  or  pa- 
rent, if  under  age),  unless  she  was  unmarried  at  the  time  the 
grievances  complained  of,  were  committed.  Entertaining 
these  views,  we  have  no  hesitation  in  saying,  that  the  in- 
structions asked  on  this  subject  by  defendant,  were  correct, 
and  should  have  been  given,  unless  there  is  something  in  the 
record  that  shows  good  reason  for  its  refusal. 

The  plaintiff  in  her  petition  alleges,  that  at  the  time  of  her 
seduction,  she  was  an  unmarried  female,  of  previous  chaste 
character.  This  wajs  a  material  affirmative  allegation,  as 
much  so  as  the  allegation  that  she  was  seduced  by  defend- 
ant ;  and  being  such,  it  was  the  duty  of  the  defendant  in  his 
answer,  to  specifically,  either  admit  or  deny  it,  or  state  some 
sufficient  reason  for  not  so  doing.  K  he  failed  to  do  this,  the 
allegation  is,  under  the  Code,  to  be  taken  as  true.  We  find 
in  the  answer  nothing  of  the  kind.  He  denies  the  seduction, 
but  nowhere  takes  issue  upon  the  allegation  contained  in 
the  petition,  that  plaintiff  was  at  the  time  unmarried*    This 
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being  the  case,  it  was  ucnecessary  for  her  to  prove  that  she, 
at  the  time,  was  dkfeme  sole  ;  for  that  which  is  admitted,  needs 
no  proof.  For  this  reason,  then,  we  think  the  court  might 
properly  refuse  to  instruct  the  jury,  that  she  must  j^rove  she 
was  unmarried  at  the  time  of  the  seduction. 

But,  again,  we  are  led  to  believe  that  the  refusal  of  this 
instruction,  did  in  no  manner  prejudice  the  defendant's  rights. 
The  instructions  in  chief,  which  are  copied  in  this  record,  are 
very  full,  and  with  great  particularity  refer  to  many,  if  not 
all,  the  positions  assumed  on  either  side  of  the  prosecution 
and  defence  of  the  case.  The  jury  are  told  that  plaintiff 
must  satisfy  them,  before  she  can  recover,  that  she  is  an  un- 
married female ;  that  her  previous  character  is  presimied  to 
have  been  good ;  that  this  presumption  will  warrant  them  in 
so  finding,  unless  the  defendant  had  satisfied  them  that  she 
was  not  virtuous,  but  that  she  had  previously  prostituted  her- 
self to  the  embraces  of  other  men ;  and  if  the  defendant  had 
80  satisfied  them,  their  verdict  was  to  be  for  defendant.  And 
again,  the  jury  are  told,  "  if  the  plaintiff  has  satisfied  you 
that  she  is  an  unmarried  female,  and  that  her  seduction  was 
accomplished  by  the  defendant,  and  that  defendant  has  failed 
to  satisfy  you  that  she  was  unchaste,  and.  had  previously  lost 
her  virginity,  then  you  will  find  for  plaintiiBf."  And  still 
further,  the  jury  are  told,  that  "  it  is  admitted  by  counsel 
for  plaintiff,  however  the  law  may  be,  that  in  this  case  they 
will,  for  the  purposes  of  this  trial,  concede,  that  the  person 
seduced  must  have  been  previously  of  chaste  character — ^that 
she  yet  preserved  that  priceless  jewel  that  is  the  peculiar 
badge  of  the  virtuous  unmarried  feniale.^^  And  yet,  notwith- 
standing the  apparent  completeness  of  these  instructions, 
there  is  nothing  to  indicate  that  the  &ct  of  the  plaintiff's 
being  unmarried,  at  the  time  of  the  alleged  seduction,  was 
controverted  or  formed  any  part  of  the  defence.  Giving  to 
the  language  above  quoted,  its  legitimate  purport,  it  can 
mean  nothing  else,  than  that  this  was  conceded,  and  the  jury 
must  have  so  believed,  before  they  could  have  found  in  plain- 
tiff's  &vor. 

The  only  remaining  assignment  of  error,  relates  to  the 
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overroling  of  the  motions  for  a  new  trial,  and  an  arrest  of 
j  udgment.  As  these  motions  were  based  npon  the  above  snpt 
posed  errors  in  the  instructions  and  refiisals  to  instniot,  it 
becomes  unnecessary  to  further  examine  them. 

Judgment  affinned. 


McKiNNEY  V.  Hartman. 

In  tiie  appeUftte  oonrt)  the  presumptUni  ii^  that  tha  nillDg  of  tha  oomrt  beknr 

waa  oorraotb 
It  is  the  duty  of  the  party  alleging  error,  to  ahpw  it  affirmatiyelj. 
Where  there  is  nothing  in  the  reoord  to  show  the  applicability  of  teatoony  o& 

fered  and  rejected,  titie  Supreme  Court  cannot  presume  a  state  of  case  to  make 

error. 

Appeal  from  the  Davis  Disirki  Court 

This  cause  was  brought  into  the  District  Oourt  by  writ  of 
error,  to  correct  an  aUeged  erroneous  decision  of  a  justice  of 
the  peace.  From  the  bill  of  exceptions  it  appears,  that  be* 
fore  the  justice,  the  defendant  offered  in  evidence  certain 
books  of  account,  which  were  objected  to,  and  the  objection 
sustained,  which  ruling  was  affirmed  by  the  District  Court. 
Defendant  appeals,  and  assigns  for  error  the  judgment  of  the 
court  below,  affirming  the  decision  of  the  j  ustice. 

J/.  H.  Jones^  tor  the  appellant. 

Paimer  Jk  Trimble  and  Ehapp  S  (MdtJoeU^  for  the  appeUa& 

Wright,  C.  J. — There  is  nothing  in  the  record  to  ahow 
what  was  the  defendant's  defence  to  plaintiff's  action. 
Whether  he  pleaded  payment,  or  set-ofl^  or  in  what  way  the 
charge  in  the  books  of  account  offered  in  evidence,  were  ap- 
plicable to  the  cause  of  action  or  defence,  does  not  appear. 
Under  such  circumstances,  it  is  impossible  for  us  to  know 
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Tlietiier  the  justice  did  or  did  not  err,  ia  rejecting  said  books. 
For  aught  that  appears,  there  was  no  foundation  in  the  plead- 
ijig^  to  warrant  the  testimony,  and  we  cannot  presume  a  statp 
of  case  to  make  error.  The  presumption  is,  that  the  ruling 
was  correct,  and  it  is  for  the  party  alleging  error,  to  show  it 
affirmatively.  This  has  been  too  frequently  settled  to  be 
now  questioned* 

Judgment  affirmed* 


Yost  v.  Dbvault. 

Ko  8ab8eq[aent  adoption  of  real  estate  as  a  homestead,  by  a  party  who  has 
•greed  to  sell  and  oonyej  the  same,  can  aflMtbe  raliditj  of  the  undtrfialrinR 
or  release  the  party  from  his  obligation. 

Where  in  an  action  to  enfi>roe  the  specific  performance  of  a  contract  to  cony^ 
real  estate,  the  respondent  pleaded,  among  other  pleas,  the  foUowing. 
"That  it  is  impossible  for  him  to  conyey  Hie  premises  deaoribed  in  the  eoo^ 
p]ainant*s  petition,  becaose  the  said  premises  are  held  by  him  (he  being  tb9 
head  of  a  fiunily,  and  haying  a  wife  living),  as  a  homestead;  that  his  wi& 
refhses  to  ezecate  a  deed  to  the  premises;  that  respondent  now  claims  the 
same  as  a  homestead ;  and  that  the  wife  of  respondent,  has  filed  her  daSm 
to  the  said  premises  as  a  homestead,  in  the  reoordei's  o(Boe  of  Polk  comi^. 
And  having  answered,  he  asks  judgment  for  eoflts^"  to  which  plea^  iliB 
oomplainant  filed  a  demurrer,  and  also  a  replication  in  denial,  which  demurrer 
was  overruled,  and  the  cause  dismissed;  1.  ffddf  That  the  plea  was  insuffi- 
cient, for  the  reason  that  it  contained  no  ayerment,  that  the  property  named 
in  the  bond,  was  the  homestead  ai  ffie  time  the  bond  was  exeonted ;  2.  Thait 
file  replication  raised  an  issue  of  fiuit  which  should  hare  been  heard;  aof 
that  the  order  diBmissing  the  suit  was  erroneous. 

Ajpp^frofif^  <A«  Polk  District  Cburt. 

BiXiL  in  chancery,  seeking  to  enforce  specific  perform- 
wee  of  a  contract  for  the  conveyance  of  real  estate,  Be- 
spondent  in  bar  of  plaintifTs  right  to  recover,  seta  up  the 
following,  among  other  defences.  He  "  avers  and  alleges, 
that  is  impossible  for  him  to  convey  the  premises  described 
in  plaintiffs  petition,  because  the  said  premises  are  held  by 
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him  (he  being  the  head  of  a  family,  and  having  a  wife  liv- 
ing), as  a  homestead;  that  his  wife  refuses  to  execute  a 
deed  to  the  premises  aforesaid;  and  that  defendant  now 
claims  the  same  as  a  homestead ;  that  the  wife  of  defendant 
has  filed  her  claim  as  a  homestead  to  the  said  premises,  in 
the  recorder's  office  of  Polk  county,  and  having  answered, 
asks  judgment  for  costs."  To  this  portion  of  the  defence, 
complainant  filed  a  demurrer,  and  also  a  replication  in  de- 
nial. The  demurrer  was  overruled,  and  the  cause  dismissed. 
Plaintiff  appeals. 

JeweU  &  ffaUj  for  the  appellant. 

C,  Batesj  for  the  appellee. 

Wright,  C.  J. — The  order  dismissing  the  suit  was  clearly 
erroneous.  The  replication  denied  the  matters  contained  in 
the  plea,  and  an  issue  of  fact  was  thus  formed  which  should 
have  been  heard.  But  we  also  think  that  the  court  erred  in 
overruling  the  demurrer.  The  Code  provides  that  a  convey- 
ance of  the  homestead,  is  of  no  validity  unless  the  husband 
and  wife  concur  in,  and  sign  the  same,  and  this  homestead 
is  required  to  embrace  tJie  house  used  as  a  home.  Sees.  1247, 
1250.  Assuming  for  the  purpose  of  this  case,  that  a  bond  by 
the  husband,  for  the  conveyance  of  the  homestead,  upon  certain 
conditions,  could  not  be  enforced,  if  resisted,  on  the  ground, 
that  it  included  or  contemplated  the  disposition  of  such 
homestead,  still  this  plea  makes  no  such  defence.  It  con- 
tains no  averment  that  the  property  named  in  the  bond,  was 
the  homestead  at  the  time  it  was  executed.  For  anything 
that  is  shown  by  the  pleadings,  this  property  did  not  become 
the  homestead,  until  long  after  this  contract  was  made.  If 
not  the  homestead  at  the  time  of  the  agreement  to  convey, 
no  subsequent  adoption  of  it  as  such,  could  affect  the  validity 
of  the  respondent's  undertaking,  or  release  him  from  his  ob- 
ligation. Without  examining  the  other  errors  assigned,  we 
conclude  that  for  those  referred  to,  the  judgment  must  be 
reversed. 
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Cox  V.  Gbaham. 

▲  defendant  cannot  have  a  suit  before  a  justice  of  the  peace,  dianuseed,  on  the 
ground  that  he  has  filed  an  answer,  which  raises  the  question  of  title  to  real 
estate. 

Ibe  answer  or  plea  of  the  defenda&t,  is  not  the  test  of  the  jurisdiction  of  the 
justice. 

Should  it  be  made  to  appear  on  the  trial,  that  the  title  to  real  estate  is  involved, 
that  &ct  may  operate  to  transfer  the  cause  to  the  District  Courts  but  not  to 
dismiss  the  case. 

Where  in  an  action  on  a  promissory  note,  oommenced  befbie  a  justice  of  the 
peace,  the  defendant  answered  under  oath,  averring  that  the  note  was  given 
in  consideration  of  an  interest  which  the  plaintiff  fraudulently  professed  to 
have,  in  and  to  certain  town  lots  therein  mentioned :  that  plaintiff  made  a 
quit-claim  deed  therefor:  that  the  representations  of  plaintiff  were  false  and 
fraudulent :  that  he  had  no  title;  and  that  the  consideration  of  the  note  had 
therefore  failed,  to  which  the  plaintiff  replied ;  and  where  the  defendant  then 
moved  to  dismiss  the  cause,  for  the  reason  that  the  title  to  real  estate  was 
involved,  which  motion  being  overruled,  the  defendant  withdrew  any  further 
appearance,  and  judgment  was  rendered  against  him  for  the  amount  of  the 
note  and  interest;  and  where  the  cause  was  taken  to  the  District  Court  by 
writ  of  error,  where  the  judgment  of  the  justice  was  affirmed ;  and  where 
the  transcript  from  the  District  Court,  after  stating  the  names  of  the  parties^ 
and  the  nature  of  the  case,  contained  this  entry :  "  Judgment  below  affirmed;" 
Sdd,  1.  That  the  justice  did  not  err  in  overruling  the  motion  to  dismiss  the 
cause ;  2.  That  the  defendant  by  withdrawing  from  the  case,  after  his  motion 
to  disnuss  was  overruled,  virtually  withdrew  his  answer,  and  that  there  was 
no  error  in  rendering  judgment  bgainst  him ;  3.  That  although  the  judgment 
rendered  in  the  District  Court,  is  deficient  in  form,  it  neither  increased  or  di- 
minished the  liability  of  the  defendant,  and  is  a  defect  of  which  he  cannot 
complain. 

Appeal  from  the  Lee  District  CoutL 

This  action  was  commenced  before  a  justice  of  the  peace, 
to  recover  an  amouht  claimed  to  be  due  on  a  promissory  note. 
Defendant  answered  imder  oath,  setting  up  that  said  note 
was  given  in  consideration  of  an  interest  which  the  plaintiff 
fraudulently  professed  to  have,  in  and  to  certain  town  lots 
therein  mentioned;  that  plaintiff  made  a  quit-cl£dm  deed 
therefor;  that  the  representations  of  plaintiff  were  false  and 
fraudulent ;  that  he  had  no  titie ;  and  that  the  consideration 
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had  therefore  fiuled.  This  answer  was  under  oath,  and  oalled 
for  a  sworn  reply.  The  docket  of  the  justice  contains  the 
following  entry  ;  "defendant  filed  a  written  plea,  which  the 
plaintiff  answered."  The  defendant  then  moved  to  dismiaa 
the  case,  for  want  of  jurisdiction,  for  the  reason  that  the  title 
to  real  estate  was  involved,  which  was  overruled ;  and  there* 
iipon  he  withdrew  any  further  appearance.  Judgment  wM 
then  rendered  in  £Btvor  of  plaintiff,  for  the  amount  of  the 
note  and  interest  Defendant  sued  out  a  writ  of  error  &om 
the  District  Court,  setting  forth  in  his  affidavit,  the  errors  in 
the  proceedings  of  the  justice,  on  which  he  relied.  On  tho 
hearing  in  the  District  Court,  the  judgmentof  the  justice  was 
affirmed,  and  defendant  appeals  to  this  court  The  errors 
complained  o^  as  stated  in  the  affidavit  filed  as  the  basis 
of  the  writ  in  the  court  below,  will  sufficiently  appear  from 
the  opinion  of  .the  court 

F.  Seraph^  for  the  appellant. 

MarahaU  Jt  Mom^  for  the  appellee. 

Wbight,  C.  J. — It  is  first  objected  that  the  justice  erred 
m  not  dismissing  the  case*  To  this  it  is  answered,  that  the 
justice  had  jurisdiction ;  that  the  title  to  real  estate  was  not 
involved ;  and  if  it  was,  the  question  was  made  by  defend- 
ant's pleading ;  and  that  he  could  not  by  his  own  pleading, 
raise  the  issue  so  as  to  oust  the  justice  of  jurisdiction. 
Whatever  other  effect  the  filing  of  such  an  answer  might 
have  (granting  that  the  title  to  real  estate  was  raised  thereby), 
we  are  clear  that  defendant  could  not  ask  to  have  a  cause 
dismusedj  for  any  such  reason.  The  Code,  §  2262,  inhibits 
justices  from  taking  jurisdiction  in  cases  where  the  question 
of  title  to  real  estate  may  arise.  By  §§  2287, 2288,  it  is  pro- 
vided,  that  if  in  actions  of  trespass,  the  <2^(2an^  justifies  by 
pleading  titie,  the  justice  shall  make  an  entry  thereof  on 
bis  docket,  and  return  a  transcript  of  his  proceedings  and 
the  original  papers,  to  the  District  Court,  as  in  cases  of  ap* 
peals.    And  if  on  the  trial  of  any  case,  it  appears  firom  the 
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plaintiff  ^8  own  showii^r  that  the  detevminatioa  of  tha 
aetion  will  inyolve  the  decision  of  a  question  of  title  to 
Zoal  estate,  the  action  mimt  be  dismissed.  Ko  provision  is 
made,  howev^,  for  a  class  of  cases  like  the  one  bdbve  ns, 
where  the  d^ondanty  by  his  pleadiags,  pcesenta  an  issue 
vhich  may  render  it  necessary  to  determine  a.  question  of 
tiile.  And  at  present  it  is  unnecessary  that  we  shoidd  do 
more  than  decide,  that  he  cannot,  by  raising  such  an  issue^ 
ask  to  have  a  ease  diamissecL  If  he  can,  by  pleading  under 
oath,  so  he  can  by  pleading  in  the  usual. manner,  whether 
in  writing  or  orally.  To  permit  this  result  to  follow  as  a 
legal  consequence,  whenever  a  defendant  might  raise  such 
a  question  by  his  answer,  would  be  the  means  of  allowing 
any  defendant  to  oust  thejurisdiction  of  the  justice,  in  any  and 
eyery  case  that  might  be  brought.  The  defendant's  pleadings 
should  not  be  the  test  of  jurisdiction  in  this  respect.  But 
should  he  make  it  appear  on  the  trial,  that  the  question  does 
m  £tct  arise,  it  might  operate  to  transfer  the  cause  to  the 
District  Court,  but  not  to  dismiss  the  case.  As  already 
stated,  there  is  no  express  provision  of  the  Code  regulating 
the  practice  in  such  cases,  but  we  think  the  course  above  in- 
dicated, in  aocoidance  with  the  reason  and  spint  of  the  law. 
In  this  ruling,  therefore,  the  justice  did  not  err. 

It  is  next  objected,  that  the  justice  erredin  rendering  judg- 
ment for  plaintijB^.  inasmuch  as  the  defendant's  sworn  answer, 
containing  a  substantial  defence,  was  not  denied  by  plaintiff. 
We  think  a  complete  answer  to  this  objection,  is,  that  the  re- 
turn of  the  justice  shows,  that  defendants  withdrew  from 
the  case,  afler  his  motion  to  dismiss  was  overruled.  By  this, 
we  understand,  that  he  designed  to  abide  by  his  motion,  and 
make  no  f\irth^  appearance  or  defence.  If  so,  his  answer 
was  virtually  withdrawn,  and  there  was  no  error  in  the  judg- 
ment in  this  respect  It  is  finally  (objected,  that  the  District 
Court  erred,  in  sendering  a  simple  judgment  of  affirmance. 
The  transcript  states  the  names  of  the  parties^  and  the  nature 
of  the  case,  and  then  follows  this  entry:  "Judgment  below 
affirmed."  The  Code  provides  that  in  such  cases,  the  District 
Court  may  render  final  judgment,,  or  remand  the  cause  to 
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the  justice.  There  is  no  reason  shown  for  having  the  caae 
remanded,  nor  does  the  court  appear  to  have  designed  to  so 
order.  As  a  final  judgment,  it  is  certainly  deficient  in  form. 
But  it  is  a  defect  of  which  appellant  cannot  complain.  Such 
defect  in  no  manner  increases  his  liability,  or  takes  &om  him 
any  right.  If  not  a  judgment,  decision,  or  order,  then  his 
appeal  must  be  dismissed,  for  in  that  event  this  court  would 
have  no  jurisdiction. 

Judgment  affirmed. 


,  3  8B0  Shreck  v.  Pierce  et  dL 

l^lJOS,  The  legal  effect  of  contracts  to  make  title  to  land,  or  to  deliver  a  deed  for  land,' 

under  a  contract  of  purchase^  is  generally  that  the  vendor  shall  make  a  good 
title. 

Afl  a  general  rule,  it  makes  but  little  differenoe  what  the  precise  terms  of  the 
contract  are ;  whether  the  vendor  agrees  to  make  title,  or  a  good  title ;  or  to 
make  a  deed,  or  a  warranty  deed;  if  it  appears  that  he  is  selling  at  a  sound 
price,  to  be  paid,  or  part  paid,  at  the  time  of  oonvoTance. 

In  such  cases,  usoaUj,  the  vendor,  without  a  nice  examination  of  words,  is  un- 
derstood to  agree  for  a  good  title,  and  the  vendee  oazmot  be  put  off  with  a 
mevelj  good  deed. 

Where  in  an  action  to  enforce  the  specific  perfbrmance  of  a  contract  for  the  sale 
of  real  estate,  it  appeared  that  the  complainant  paid  part  of  the  consideratioa 
at  the  time  of  making  the  contract ;  that  on  the  day  when  the  final  payment 
became  due,  by  the  terms  of  the  contract,  he  went  to  the  house  of  the  ven- 
dor, to  make  the  payment^  and  receive  his  title;  that  the  vendor  was 
absent  fh>m  home ;  that  the  complainant  told  his  business  to  a  brother  of 
the  vendor,  and  offered  the  money,  who  replied  that  he  had  nothing  to 
do  with  the  matter,  and  could  not  receive  the  money ;  that  at  a  given 
time,  the  parties  met  by  agreement,  when  the  vendor  tendered  a  prop- 
er deed,  which  the  complainant  declined  to  receive,  and  refused  to  pay 
the  money ;  that  at  the  time  of  the  tender  of  the  deed,  and  the  refusal 
to  pay  the  money,  the  vendor  had  title  to  only  a  portion  of  the  land ;  that  the 
mother  of  the  vendor,  at  the  same  time,  tendered  a  deed  for  a  portion  of  the 
land,  to  which  she  had  the  title,  but  demanded  two  dollars  more  per  acre, 
than  the  contract  price ;  that  the  title  to  another  portion  of  the  land,  was  in 
other  parties ;  that  there  were  incumbrances  on  the  land ;  that  there  was  no 
proposition  by  the  vendor,  that  the  purchase  money  should  be  applied  to  the 
liquidation  of  incumbrances ;  and  that  he  subsequently  tendered  the  remain- 
ing portion  of  the  purchase  money,  and  demanded  a  deed ;  Heid^  That  the 
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oomplainant  was  justified  in  withholding  the  pnrdhaae  money,  and  reftudng 
the  deed,  under  the  circomstanoee,  and  that  he  had  committed  no  de&ult,  by 
which  his  rights  under  the  agreement  were  forfeited. 


Appeal  from  the  Delaware  District  Court. 

Tms  was  a  bill  in  chancery,  filed  at  the  November  term, 
1854,  to  enforce  the  performance  of  a  contract  for  the  sale  of 
certain  lands  in  Delaware  county. 

By  a  written  contract  of  the  25th  of  October,  1853,  John 
W.  Price,  agreed  to  sell  and  convey  to  G-arret  Shreck,  four 
forty  acre  tracts,  described  as  follows,  which  are  numbered 
for  convenience  in  future  reference:  1st.  The  southeast  quar- 
ter of  northeast  quarter  section  3&,  town  88  north,  range  5 
west ;  2d.  The  northeast  quarter  of  southeast  quarter  of  the 
•same  section ;  8d.  The  southeast  quarter  of  southeast  quar- 
ter of  the  same  section ;  4th.  Northeast  quarter  of  northeast 
quarter  section  1,  town  87  north,  range  5  west ;  6th.  The 
southwest  quarter  of  northwest  quarter  section  32,  town  88 
north,  4  west.  By  the  agreement,  Shreck  was  to  pay  one 
hundred  and  fifty  dollars  down,  and  the  remainder,  that  is 
to  say,  eight  hundred  and  fifty  dollars,  on  the  first  day  of 
May,  A.D.  1854.  Upon  this  payment  being  made,  the  said 
John  W.  was  to  make  to  the  said  Shreck,  a  good  and  suffi- 
cient title  to  the  premises  in  fee  simple,  with  warranty. 

The  bill  is  brought  against  ^jfolin  W.  Pierce,  Clarence  D. 
S.  Pierce,  Edward  S.  Pierce,  l*u<!)bbe  Bliss,  Clark  Bliss,  and 
Peter  Case.  An  agreement  as  to  facts,  states  the  said  John, 
Clarence,  and  Edward,  to  be  brothers,  and  the  said  Phoebe, 
to  be  their  mother.  After  the  death  of  her  husband,  Pierce, 
she  intermarried  with  Clark  Bliss,  who  is  made  formal  party 
only. 

The  making  of  the  contract  as  above  stated,  is  denied  by 
none.  The  defence  not  being  of  a  specific  and  distinctive 
character,  can  be  more  conveniently  developed  by  a  state- 
ment of  facts — an  abstract  of  the  pleadings — and  in  the  opin- 
ion of  the  court. 

At  the  time  of  making  the  contract,  the  parcel  of  land 
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marked  Wo.  6,  was  the  only  one,  the  title  to  which  was  in 
John  W.  Pierce,  This  was  conveyed  by  him  to  Clarence  by 
deed,  dated  December  8th,  1854,  which  was  after  the  com- 
mencement of  this  action.  At  the  same  time,  the  date  of 
the  contract,  the  title  to  the  tracts  Nos.  1  and  2,  was  in 
Phoebe  Bliss.  By  an  instrument  dated  June  8th,  1853,  she 
(her  husband  joiniiig)  bad  contracted  to  eottvej  this  land  to 
John  and  Clarence*  The  deed  was  to  be  made  out,  on  oral 
any  time  before  the  1st  of  Janoiary,  A.D.  1855.  But  she 
was  not  to  be  held  to  make  the  conveyance,  unless  the  ob- 
ligees should,  before  that  date,  pay  off  a  certain  mortgage,  and 
also  pay  two  certain  "  inctftnbrances,"  amounting  altogeth^f 
to  two  hundred  and  eighty  four  dollars,  besides  interest  By 
ileed,  bearing  date  8th  December,  1864,  she'  conveyed  these 
parcels  to  the  said  Clarence.  This  was  after  the  commence- 
ment of  the  suit  The  title  to  the  tracts  marked  S  and  4, 
was  in  the  state  at  the  making  of  the  contract ;  but  Clarence 
held  a  contract  right  to  the  same,  which  he  afterwards  as- 
signed to  Edward,  for  purposes  which  will  be  shown  here- 
after, and  title  was  obtained  &bm  the  stccte  by  Edward,  No- 
Tember  1st,  1854,  and  he  conveyed  to  Clarence,  December 
4th,  1854. 

The  substance  of  the  answers  is  as  follows:  That  of  John 
W.  admits  the  payment  of  one  hundred  and  fifty  dollars,  on 
the  delivery  of  the  articles  of  agreement;  but  he  denies  that 
complainant  tendiered  the  ^^50,  in  pursuance  of  the  agree- 
ment, as  alleged  by  the  lader.  He  denies  that  he  refused 
to  convey  the  title,  until  long  after  the  first  of  May,  to  wit : 
imtil  the  11th  of  August,  1854 ;  but  says  that  he  repeatedly 
urged  complainant  to  receive  the  title,  and  pay  the  $850, 
which  the  latter  refused  to  do.  He  avers,  that  he  informed 
complainant,  that  the  title  to  part  of  the  land  was  in  Plicebe 
Bliss,  and  part  in  said  Clarence ;  that  he  informed  him  that 
said  Clarence  held  a  contract  from  the  school  fund  commis- 
sioner, for  parcels  Nos.  3  and  4,  and  also  the  soiltheast  quarter 
of  northeast  quarter  of  section!,  lown87,rangB5  West,  (which 
is  contiguous  to  and  south  of  said  No.  4,  and  making  the 
east  half  of  said  northeast  quarter  section  1) ;  and  thdt  said 
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Clarence  had  assigned  said  contract  to  said  John,  to  enable 
him  to  act  as  his  agent  in  the  sale  of  the  tracts  Nos.  8  and  4 ; 
and  that  said  Shreck  well  knew  that  he  (said  John)  was  act- 
ing as  agent  of  Clarence,  in  the  sale  of  these  parcels.    He 
further  avers,  that  he  informed  complainant,  that  the  said 
Phoebe  was  the  owner  of  the  tract  No.  2,  and  that  she  had 
given  him  and  said  Clarence,  a  bond  to  convey  to  them, 
when  they  paid  her  a  certain  sum,  and  had  taken  up  a  cer- 
tain mortgage  to  the  school  fund ;  and  avers,  that^he  showed 
the  two  last-mentioned  contracts  or  bonds  to  the  complainant^ 
and  that  he  informed  petitioner  that  the  tract  No.  6,  was 
mortgaged  to  the  school  fund.    The  defendant  then  avers, 
that  on  or  about  the  16th  of  April,  1854,  he  started  for  St. 
Paul,  in  Minnesota,  to  obtain  £rom  his  brother  Clarence,  an 
assignment  of  the  contract  with  the  school  fund  commission- 
er, embracing  the  tract  No.  4,  which  it  was  necessary  for 
him  to  obtain,  in  order  to  get  a  certificate  to  enable  him  to 
get  a  title  to  the  above  parcel  contracted  to  the  complainant^ 
and  that  although  he  used  due  diligence,  he  was  unable  to 
reach  home  until  the  8th  of  May  following ;  that  on  the  9th 
of  May,  he  called  on  the  complainant,  and  offered  to  make, 
or  cause  to  be  made,  a  title  to  such  lands,  according  to  said 
agreement  f  that  complainant  agreed  that  on  the  15th  of  May, 
he  would  meet  defendant  and  said  Phoebe,  at  Delhi,  (in  the 
same  county),  and  take  a  conveyance  and  pay  the  money ; 
that  they  so  met,  and  the  said  Phoebe  tendered  to  complain- 
ant a  good  and  sufficient  warranty  deed,  to  "  her  portion  of 
said  land,"  and  this  respondent  offered  to  make  a  title  to  his 
and  his  brother  Clarence's  portion  ;  but  that  complainant  re- 
fused to  receive  said  title,  and  to  pay  the  money,  and  they 
separated.    He  further  alleges,  that  on  the  17th  of  May, 
plaintiff  agreed  to  meet  respondent  at  Delhi,  and  receive  the 
title  to  plaintiff  and  Clarence's  portion,  and  then  go  to  the 
residence  of  said  Phoebe,  and  receive  title  to  her  portion, 
and  there  pay  the  money  ;  that  respondent  went  to  Delhi  on 
the  day,  and  made  out  his  title  deed,  and  remained  until  late 
in  the  evening,  ready  to  deliver  it  to  complainant,  but  he 
did  not  come.    He  then  says,  that  after  this,  he  did  not  see 
Vol.  IIL  28 
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complainant  for  a  long  time,  but  supposed  that  he  did  not 
wish  to  reoeive  the  title,  and  pay  the  money ;  and  that  re- 
spondent is  now,  and  ever  has  been,  ready  to  pay  back  the 
one  hundred  and  fifty  dollars,  paid  him  on  the  contract.  He 
then  states,  that  the  title  to  tracts  Nos.  4  and  6,  is  in  Edward ; 
that  to  Nos.  1  and  2,  in  said  Phoebe ;  and  that  to  No.  6,  ixi 
himself;  that  the  bond  given  by  Phoebe,  to  Clarence  and 
himself)  is  now  in  her  possession ;  that  he  has  used  all  hon- 
orable means  to  induce  complainant  to  receive  the  title,  and 
is  ready  to  repay  the  money  paid  him,  and  prays  to  be  dis- 
charged. 

In  his  answer  to  the  supplemental  bill,  he  admits  that  on 
the  1st  of  May,  1864,  he  was  in  Minnesota,  or  on  his  way 
returning  home,  and  repeats  the  reason  of  his  absence,  but 
more  fully  than  before,  it  being  that  Clarence's  contract  with 
the  school  fund  commissioner,  covered  more  land  than  that 
contracted  to  plaintiff  (tracts  8  and  4),  and  that  the  commis- 
sioner would  not  give  a  certificate  for  a  j^ar^only,  so  that  re- 
spondent had  need  to  obtain  an  assignment  from  Clarence  of 
ihe  whole  contract,  in  order  to  fulfill  his  agreement  with 
plaintiff;  and,  therefore,  he  went  to  his  brother  in  Minne- 
sota, and  was  unable  to  return  by  the  1st  of  May,  and  re- 
peats what  has  been  above  stated,  relative  to  offering  per- 
formance and  agreeing  to  meet  at  Delhi,  and  what  took  place 
there,  as  before  given.  This  answer  was  made  in  November, 
1864.  He  denies  that  complainant  ever  offered  to  pay  the 
I860,  till  long  after  the  1st  of  May,  to  wit :  until  the  11th  of 
August,  when  respondent  had  assigned  the  contract  to  Ed- 
ward L.  by  order  of  said  Clarence ;  he  admits,  that  since  the 
agreement  was  entered  into,  the  lands  have  appreciated  in 
value,  but  denies  that  this  is  the  reason  of  his  refusal  to  con- 
vey. He  says,  that  when  the  contract  was  made,  the  land 
was  worth  more  than  complainant  was  to  pay.  But  that 
Clarence  and  himself,  were  compelled  to  raise  a  certain 
amount  of  money  on  or  before  the  said  1st  of  May,  and  this 
was  their  motive  for  entering  into  the  agreement ;  and  that 
they  have  sustained  great  damage  on  account  of  petitioner's 
refusal  to  pay.    He  denies  that  complainant  has  made  valu- 
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able  improvements,  and  avers  that  he  has  done  damage,  by 
Gutting  timber ;  and  denies  that  plaintiff  has  had  possession 
without  molestation  or  warning,  but  avers  that  he  has  been 
repeatedly  warned  to  leave,  and  was  notified  in  writing,  that 
unless  he  settled  and  paid  the  rent,  legal  measures  would  be 
taken  to  get  it  He  says  that  Edward  L.  was  not,  nor  is  he 
since,  the  real  owner  of  any  of  said  premises ;  that  the  rea- 
son why  he  undertook  to  sell  land  not  belonging  to  him,  was 
because  he  was  directed  to  do  so  by  the  owner  thereof. 
This  answer  was  made  in  February,  1866. 

In  his  amended  answer  to  the  supplemental  bill,  he  reiter- 
ates much  of  the  foregoing  matter,  and  adds  that  he  has  no 
personal  knowledge  that  complainant  was  at  his  house  on 
the  1st  of  May,  to  pay  the  $850,  but  from  information,  he 
denies  it ;  that  after  com  )lainant's  failure  to  perform  his  con- 
tract, respondent  offered  to  refund  the  $160  paid,  and  has 
tendered  the  same  to  complainant,  and  has  deposited  it  with 
the  clerk  of  the  District  Court,  and  that  he  was  authorized  to 
sell  the  lands  and  make  the  contract 

The  replication  to  these  answers,  in  reply  to  the  averment 
that  petitioner  was  repeatedly  urged  to  take  the  title  and  pay 
the  money,  says  that  there  were  incumbrances  upon  portions 
of  the  land ;  that  for  a  part  said  John  W.  had  only  assigned 
contracts  of  purchase  made  with  the  j^nd  commissioner ;  that 
the  title  to  a  portion  was  in  Phoebe  Bliss ;  that  said  John  W, 
was  by  the  contract,  to  make  a  warranty  deed ;  that  he  was 
insolvent,  and  wholly  irresponsible  upon  his  covenants  of 
warranty ;  and  that  complainant  is  entitled  to  have  all  out- 
standing incumbrances  cleared  off  by  the  money  due  from 
him  on  the  purchase ;  that  upon  further  reflection,  he  be- 
lieves the  said  John  W.  informed  him  that  the  fund  com- 
Qussioners  had  some  claim  on  some  portion  of  the  land,  and 
said  John  assured  complainant,  that  if  he  would  pay  one 
hundred  and  fifty  dollars,  the  said  respondent  would  dis- 
charge tiiat  indebtedness,  but  he  has  never  so  done.  He  de* 
nies  that  he  was  informed,  that  respondent  was  acting  as 
agent  of  Clarence,  and  avers  that  respondent  gave  no  intima- 
tion whatever,  that  he  was  not  the  real  owner  of  the  said 
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land ;  and  be  avers  it  to  be  false,  that  he  had  information  that 
said  Phoebe  was  the  owner  of,  or  had  any  title  to  any  part 
of  the  land,  or  anything  therein,  farther  than  some  sort  of  a 
lien  for  some  amount  of  money,  but  how  much  he  does  not 
recollect ;  that  said  John  showed  him  a  bond  for  a  title  &om 
her,  but  that  complainant  cannot  read,  and  therefore  has  no 
special  knowledge  of  its  contents.  He  admits  that  they  met^ 
as  alleged,  at  Delhi,  about  the  18th  of  May,  1854,  for  the  pur- 
pose stated ;  but  he  avers  that  the  said  Phcebe  utterly  re- 
fused to  give  him  a  deed  for  the  portion  whose  title  was  in 
her,  unless  he  would  pay  her  seven  dollars  per  acre.  But 
he  denied  making  more  than  one  arrangement  for  meeting 
respondent  at  Delhi,  and  says  he  has  ever  been,  and  still  is, 
ready  and  willing,  desirous  and  able,  to  carry  out  and  complete 
his  agreement.  He  admits  that  respondent  did  inquire  of  him, 
if  he  would  receive  back  the  one  hundred  and  fifty  dollars 
paid,  and  that  he  replied  that  he  would  not  Finally,  he 
repeats  he  cannot  read,  and  that  he  reposed  full  confidence  in 
said  Pierce,  as  an  honest  man. 

The  rejoinder  of  this  respondent,  to  the  foregoing  replica- 
tion, admits  that  there  were  incumbrances  on  a  portion  of 
the  land ;  that  for  a  part,  said  John  W.  held  assigned  con- 
tracts of  the  fund  commissioner ;  that  a  portion  was  mort- 
gaged to  the  school  fund ;  and  that  the  title  to  a  portion  was 
in  Phcebe  Bliss ;  but  he  says  that  these  facts  were  made 
known  to  complainant  before,  and  at  the  time  of  making  the 
agreement  He  denies  insolvency.  He  denies  that  com- 
plainant has  a  right  to  have  any  of  the  incumbrances  re- 
moved, and  that  he  has  any  right  or  claim  upon  the  land ; 
and  denies  that  he  was  to  use  the  $150  in  discharge  of  any 
of  the  incumbrances. 

The  answer  of  Clarence  D.  S.  Pierce,  made  in  April,  1865, 
shows  that  on  the  26th  of  October,  1863,  he  held  a  contract 
firom  the  school  fund  commissioner  for  the  tracts  Nos.  3  and 
4,  and  that-  he  also  owned  the  tracts  Nos.  1  and  2,  which 
two  last-named  tracts  were  conveyed  to  said  Phoebe,  of  whom 
he  and  said  John  received  a  bond,  for  the  reconveyance  of  the 
same.    He  says,  he  authorized  said  John  to  sell  '^  said  land/' 
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so  as  to  raise  some  money,  which  he  wished  to  obtain  as 
early  in  the  spring  of  1854,  as  practicable ;  that  in  Novem- 
ber, 1858,  he  was  informed  by  letter  (he  then  residing  in 
Minnesota),  that  said  John  had  agreed  to  sell  the  same  to 
complainant,  and  in  June,  1854,  he  received  information  that 
plaintiff  had  refused  to  pay  for  the  land,  and  thereupon  he 
authorized  said  John  W.  to  assign  a  portion  of  it  to  Edward 
L,  which  was  in  order  to  allow  the  latter  to  pay  the  amount 
due  the  fund  commissioner  upon  the  land ;  said  Edward  hav- 
ing a  claim  upon  some  of  the  land  mentioned  in  the  contract, 
but  not  upon  that  contracted  to  the  complainant.  -He  says, 
lastly,  that  he  is  now  the  owner  of  all  the  land  mentioned  in 
complainant's  bill. 

The  replication  to  this  answer  avers,  that  if  said  Clarence 
was  at  the  time  of  filing  his  answer,  or  now  is,  the  owner  of 
said  land,  he  became  so  after  the  commencement  of  this  suit, 
and  with  full  knowledge  thereof;  that  he  paid  nothing  for 
them,  and  that  he  is  not  an  innocent  and  iona^^cfe  purchaser 
without  notice,  and  therefore  has  no  title  as  against  com- 
plainant. 

The  rejoinder  of  Clarence  alleges,  that  he  held  the  equita- 
ble title  to  a  portion  of  said  land  at  Jihe  time  said  agreement 
was  entered  into,  and  has  since  purchased  the  remainder,  for 
a  good  and  valuable  consideration. 

The  answer  of  Phoebe  Bliss,  made  November,  1854,  de- 
nies that  she  ever  sold  and  conveyed  to  John  W.  the  land 
mentioned  in  the  bill,  but  says  that  she  gave  a  bond  to  John 
and  Clarence,  that  when  they  should  pay  her  a  certain  simi, 
and  pay  a  certain  mortgage  to  the  fund  commissioner,  she 
would  deed  to  them,  or  to  whom  they  should  direct,  the 
tracts  Nos.  1  and  2 ;  that  she  is  now  the  owner  of  said  lands, 
and  that  about  the  23d  of  May,  1854,  she  tendered  to  com- 
plainant a  good  and  sufficient  warranty  deed  for  the  same, 
which  he  refused  to  receive.  Exceptions  being  taken  to  her 
answer,  she  further  says,  that  said  John  told  her  of  the  agree- 
ment about  the  time  it  was  made ;  that  at  the  time  she  tendered 
the  deed  to  complainant,  she  did  demand  seven  dollars  per 
acre  for  her  portion  of  the  land ;  that  she  did  not  object  to 
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said  John's  selling  the  land,  and  that  in  August,  1854,  said 
John  gave  her  a  number  of  papers  to  keep  for  him,  among 
which  was  the  bond  mentioned  in  complainant's  bill. 

The  answef  of  Edward  L.  states  that  he  had  not,  neitheif 
has  he,  anjr  interest  in  the  lands,  but  that  the  contract  for  a 
portion  of  them  was  assigned  to  him,  to  enable  him  to  o1> 
tain  a  deed  to  another  tract  belonging  to  him,  but  contained 
in  the  same  contract,  and  that  he  has  conveyed  the  land 
back  to  Clarence.  The  court  rendered  a  decree  in  favor  of 
the  complainant,  and  the  respondents  appeal. 

Ben.  M,  Samuela^  for  the  appellants. 

Clark  &  BisseU,  for  the  appellee. 

Woodward,  J. — This  was  a  bill  to  enforce  the  specific 
performance  of  a  contract  for  the  conveyance  of  certain  lands, 
which  for  convenience  are  numbered  and  referred  to,  as  in  the 
statement  of  the  case :  Ist.  The  southeast  quarter  of  norths 
east  quarter  section  86,  town  88  north,  range  5  west ;  2d* 
The  northeast  quarter  of  southeast  quarter  of  the  same  sec- 
tion ;  3d.  The  southeast  quarter  of  southeast  quarter  of  the 
same  section ;  4th.  The  northeast  quarter  of  northeast  quar- 
ter of  section  1,  town  87  north,  range  5  west ;  5th.  The 
southwest  quarter  of  northwest  quarter  section  32,  town  88 
north,  4  west.  The  contract  of  sale  was  made  by  John  W, 
Pierce,  and  was  to  make  good  title,  and  to  convey  with  war^ 
ranty  deed,  upon  the  payment  oi  one  hundred  and  fifty  dol* 
lars  down,  and  eight  hundred  and  fifty  dollars  on  the  1st  of 
May,  A.D.  1864.  No  default  is  foimd  on  the  part  of  the 
complainant,  and  no  good  reason  for  non*performance  on  the 
part  of  the  respondents,  and  therefore,  the  deciree  of  thid 
court  must  be  in  affirmance  of  that  of  the  court  below.  The 
making  of  the  contract  of  Sale  is  denied  by  no  one,  nor  is 
there  any  specific  ground  for  defence  set  up,  unless  it  be  that 
the  petitioner  did  not  perform  his  part  punctually ;  or  that 
he  afterwards  declined  performance^  when  the  respondents, 
cut  some  of  them ^  were^ready ;  or  that  the  principal  respond- 
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ent,  John  W.  Pierce,  had  not  the  title,  and,  th^refbie,  could 
not  perform*  The  last  of  these  implied  or  supposed  grounds  of 
defence,  aims  to  throw  the  complainant  off  &om  the  claim 
of  specific  performimce,  to  an  action  of  damages  for  non-per^ 
formance.  We  are  inclined  to  the  opinion,  that  a  specific 
performance  is  the  just  and  true  remedy,  dictated  by  the  ac- 
tual state  of  the  case.  It  will  be  necessary  to  look  at  the 
fiuits  of  the  case,  and  at  the  position  and  relation  of  the  re- 
spective parties  defendant,  somewhat  iti  detail. 

The  contract  itself  requires  no  comment  On  the  Ist  of 
May,  1851,  the  day  for  payment  and  performance,  the  com- 
plainant went  to  the  house  where  the  respondent,  John  W. 
Pierce,  resided,  with  eight  hundred  and  fifty  dollars  in  gold, 
to  pay  on  the  contract^  upon  receiving  titiia  This  is  only 
Jbrmally  d^ed,  whilst  it  is  proved  by  the  testimony  of  Smith, 
Paul,  and  Barker,  the  first  of  whom  actually  counted  the 
money,  and  the  others  saw  it  The  complainant  did  not 
find  John  W.,  but  saw  Edward,  with  whom  John  lived,  told 
him  his  buBinesB,  and  offered  the  money.  Edward  replied, 
truly  enough,  that  he  had  nothing  to  do  with  the  matter, 
and  could  not  receive  the  money. .  But  there  is  an  attempt 
to  show  argumentatively ,  that  petitioner  knew  that  John  was 
absent  at  the  time.  This  is  not  very  clearly  shown;  but 
what  if  he  did  know  it  ?  It  was  much  better  and  easier  for 
him,  to  do  what  was  inciunbent  on  him  for  that  day,  than 
to  trust  to  proving  the  excuse  for  non-performance,  namely, 
the  absence  of  the  respondent,  John  W.  It  will  be  remem- 
bered, that  the  reason  of  this  defendant's  absence  was,  that 
he  had  gone  to  Minnesota,  to  obtain  firom  Clarence,  an  as- 
signment of  the  contract  with  the  fund  commissioner,  so  as 
to  enable  him  to  fulfill  his  agreement  with  the  petitioner. 
This  respondent  then  alleges,  that  on  his  return  he  offered 
to  perform,  and  the  parties  agreed  to  meet  at  Delhi,  on  the 
15tfi  of  May,  and  complete  the  business ;  that  he  offered  to 
execute  a  proper  deed,  and  that  the  said  Phoebe  did  make 
and  tender  a  deed  of  the  land  held  by  her,  but  that  com* 
plainant  refused  to  pay  the  money,  and  receive  the  deeds. 
At  that  time,  the  obligor,  John  W.,  had  the  title  to  but  one 
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of  the  forty  acre  tracts  in  himself;  this  was  No.  5.  The  com- 
missioners' contract  for  Nos.  S  and  4,  was  assigned  to  him^ 
but  the  title  was  not  in  him.  Phoebe  Bliss,  who  held  the 
title  to  tracts  Nos.  1  and  2,  tendered  a  deed,  which  might  be 
a  sufficient  substitute  for  one  from  John.  The  effect  of  these 
offers,  is  nullified,  perhaps,  by  the  fact  that  John  had  not  yet 
obtained  the  title  to  an  important  part  of  the  land;  but 
another  and  more  conclusive  answer  is,  that  the  incumbran- 
ces by  mortgage  and  otherwise,  for  loans  or  for  purchase 
money,  were  not  yet  discharged ;  nor  was  there  any  propo- 
sition that  a  portion  of  the  plaintiff's  payment,  should  be  ap- 
plied to  their  liquidation. 

The  legal  effect  of  contracts  to  make  title,  or  to  deliver  a 
deed  to  land  under  a  contract  of  purchase,  is  generally  that 
the  vendor  shall  make  a  good  title.  As  a  general  rule,  it 
makes  but  little  difference  what  the  precise  terms  of  the  con- 
tract are — ^whether  the  vendor  agrees  to  make  title,  or  a  good 
title — or  to  make  a  deed,  or  a  warranty  deed — if  it  appears 
that  he  is  negotiating  to  sell  at  a  sound  price,  to  be  paid,  or 
part  paid,  at  the  conveyance.  In  such  cases,  usually,  the 
vendor,  without  a  nice  examination  of  words,  is  understood 
to  agree  for  a  good  title,  and  the  vendee  cannot  be  put  off 
with  merely  a  good  deed.  This  rule,  however,  does  not  pre- 
clude those  cases  where  the  vendee  appears  to  be  purchasing 
the  vendor's  title,  such  as  it  may  be.  Aiken  v.  Sandford,  1 
M.  R.  494 ;  Clarke  v.  Bedman,  1  Blkf.  879 ;  CluU  v.  Sobin- 
son,  2  J.  595 ;  Jones  v.  Gardner,  10  lb.  266 ;  Judsony,  Wasa, 
11  lb.,  525;  Tucker  v.  Woods,  12  lb.,  190;  Bobb  v.  Mont- 
gomery,  20  lb.  IS.  And  the  want  of  an  existing  capacity 
to  perform,  has  been  held  a  defence  to  notes  and  bonds. 
Tyler  v.  Tomy,  2  Scam.  445 ;  Kenard  v.  Bates,  1  Blkf.  172 ; 
Warner  v.  Hatfield,  4  Blk.  892 ;  Blann  v.  Smith,  4  Blkf.  517 ; 
Chntra,  Ooleman  v.  Sanderlin,  5  Humph.  562. 

The  complainant  went  to  Delhi,  prepared  to  pay  his 
money,  and  take  the  title,  but  he  was  justified  in  withdraw- 
ing, when  he  found  the  condition  of  things  still  existing.  Be- 
sides this,  between  the  first  of  May  and  the  time  of  this 
meeting,  an  attachment  had  been  levied  upon  nearly  half  of 
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the  land,  in  a  suit  against  the  respondent  John.  This  cir- 
cnmstanoe  rendered  it  more  than  ever  necessary  that  the 
petitioner  should  be  careful  in  the  transaction.  Having  done 
all  that  is  incumbent  on  his  part,  he  is  not  thrown  into  fault 
bj  these  circumstances ;  and  still  another  is  to  be  regarded^ 
which  is,  that  at  this  meetiug,  the  said  Phcebe,  with  the  offer 
of  her  deed,  demanded  two  dollars  per  acre  more  than  had 
been  the  contract  price,  for  that  part  of  the  land  which  stood 
in  her  name.  We  shall  have  occasion  to  revert  to  this 
again.  It  is  then  shown,  that  on  the  11th  of  August,  1854^ 
the  complainant  again  tendered  the  money  and  demanded  a 
fulfillment  of  the  agreement,  which  was  infused.  This 
shows  readiness,  and  that  he  did  not  consider  the  contract  as 
abandoned.  Within  three  or  four  months  after  this,  the  le- 
gal title  to  all  the  land  is  found  in  Clarence  Pierce. 

In  this  state  of  things,  we  do  not  find  any  default  in  the 
complainant^  by  which  he  loses  his  rights  under  his  agree- 
ment. On  the  other  hand,  there  is  not  seen  anything,  which 
can  be  called  a  legal  excuse  for,  or  justification  o^  non-per- 
formance. The  principal  respondent^  the  vendor,  had  not 
the  legal  title  in  himself  and  therefore  had  not  the  actual 
ability  to  perform,  but  the  question,  and  it  is  the  main  ques- 
tion in  the  case,  is,  whether  he  did  not  so  stand  in  relation 
to  his  co-defendants,  as  to  be  able  to  compel  them  to  fulfill 
their  contracts?  and  whether  the  position  or  relation  of  them, 
or  of  some  of  them,  is  not  such  as  to  briug  them  within  the 
reach  of  this  complainant?  To  answer  this  question,  we 
must  look  at  them  singly,  and  see  what  rights  they  had, 
and  what  obligations  they  were  under.  Clarke  Bliss  is  but  a 
nominal  party,  having  no  relation  to  the  matter,  but  through 
his  wife,  formerly  Phoebe  Pierce,  and  he  may  be  passed  with- 
out further  remark.  Peter  Case  was  the  school  fund  com- 
missioner, and  is  but  a  formal  party.  This  answer  discloses 
that,  as  such  officer,  he  held  a  mortgage  on  part  of  tract  No. 
2,  for  the  sum  of  fifty  dollars.  He  omits  to  state  by  whom 
this  was  given,  and  the  date  of  it.  He  also  says  that  he 
held  a  mortgage  on  tract  No.  6,  for  the  sum  of  ninety-two 
dollars  and  fifty  cents,  dated  July  20th,  1854f,  executed  by 
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John  W.  Pkree.  He  does  not  state  when  either  of  these 
mortgage  debts  became  due.  Edward  Pierce  disclaims  Imv- 
ing  any  interest  at  any  time,  in  the  lands,  ia  the  bill  men- 
tioned, or  any  of  them.  He  says  that  the  oommissioiuers' 
contriftct  with  Clarence,  was  assigned  to  him  by  the  latter, 
only  to  enable  him  to  obtain  title  to  another  parcel,  in  which 
he  was  interested,  and  that  having  done  this,  he  upon  the 
6rder  of  Clarence,  assigned  the  contract  over  to  John  W. 

We  come  now  to  Phoebe  Bliss,  who  is  more  intimafelj 
connected  with  the  matter  of  the  bill.  She  held  the  title  to 
tracts  Nos.  1  and  2.  Her  answer  is  not  a  satis&ctory  one. 
She  does  not  answer  fully  and  specifically.  She  admits  male* 
ing  the  bond  to  Clarence  and  John,  but  does  not  give  tho 
date,  amount,  nor  term,  for  which  the  mortgage  therein  re- 
ferred to,  was  given,  nor  by  whom,  nor  the  amount  which 
she  claimed  as  due  her;  and  when  exceptions  were  taken  to 
the  answer,  she  evadesi,  or  at  least  omits,  answering  to  the 
most  essential  portions.  But  she  states  some  things  which 
assist  us  toa  conclusion.  Of  this  character  is  the  statement  that 
she  did  not  object  to  John^s  selling  the  land ;  that  she  offered 
the  deed  to  complainant,  on  the  15th  of  May,  at  the  request 
of  John ;  and  that  she  did  demand  seven  dollars  per  acre 
for  the  land ;  and  it  forther  appears,  from  the  papers  in  the 
cause,  that  on  the  4th  of  December,  1854,  she  with  her  hus- 
band conveyed  these  two  tracts  to  Clarence.  Thus,  there  is 
sufficient  to  show,  that  whatever  claims  she  had  in  regard  to 
the  land,  were  satisfied  as  far  back  as  the  15th  of  May,  and 
that  from  that  time  she  only  represented  Clarence  and  John, 
or  one  of  them.  As  to  her  demand  of  seven  dollars  an  acre 
for  the  land,  the  only  remark  needed  is,  that  her  contract  did 
not  leave  her  at  liberty  to  make  such  a  requirement  She 
says  she  was  to  convey  upon  the  payment  of  the  mortgage 
and  a  certain  sum  due  to  her.  This  was  irrespective  of  any 
rate  per  acre.  But  if  she  had  the  right  to  ask  this,  it  was  a 
question  between  her  and  the  asignees  in  her  bond.  Shreck 
had  nothing  to  do  with  it  The  only  effect  of  this  demand, 
therefore,  was  to  neutralise  the  tender  of  the  deed  to  the  com- 
plainant   We  condudd,  then,  that  Phcebe  Bliss  does  not 
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stand  in  the  petitioner's  way  to  a  decree  for  a  specific  pet- 
formance. 

We  come  to  the  consideration  next  of  Clarence  Piercers 
position.  He  answers  that  on  the  25th  of  October,  1858 
(the  time  of  the  agreement),  he  held  the  fund  commissioners' 
contract  for  tracts  Nos.  8  and  4,  and  owned  Nos.  1  and  2 ; 
that  he  conveyed  to  the  said  Phoebe,  and  took  the  bond  to 
John  and  himself ;  that  he  caused  the  assignment  of  the  com-^ 
missioners'  contract  for  Nos.  8  and  4,  to  Edward,  only  to  en- 
able him  to  obtain  title  to  a  certain  parcel,  not  embraced  in 
this  suit.  This  being  done,  no  interesrt;  remained  in  Edward. 
As  we  understand  his  answer,  he  says  he  owned  (at  least  the 
equitable,  or  contract  title  to)  parcels  Nos.  1  and  2,  at  the 
time  when  the  agreement  was  made  with  Shreck,  and  that 
he  assigned  it  to  Phoebe  after  that.  But.  upon  looking  at 
the  answer  of  Phoebe  and  J<5hn,  we  are  led  into  some  doubt 
of  the  meaning.  The  answers  of  Clarence,  John,  and  Phoebe, 
ate  none  of  them  full,  clear,  and  satisfactory.  On  the  whole, 
the  conclusion  is,  that  Clarence  so  answers,  and  Phoebe  does 
ndt  contradict  it,  nor  does  she  state  anything  inconsistent 
with  it.  She  says  that  she  "  is  now,"  (at  the  time  of  answer- 
ing), the  owner  of  the  said  lands.  It  would  seem  that  on 
ihe  25th  of  October,  1858,  Clarence  was  the  equitable  ownet 
under  the  contracts  of  purchase  from  the  fund  commissioner, 
or  otherwise,  of  all  the  tracts  named  in  the  bill,  except  No. 
5,  and  that  John  had  the  title  to  that ;  that  Clarence  coA^ 
veyed  to  Phoebe,  and  took  the  bond  to  John  and  himself; 
that  he  authorized  John  to  sell  the  land  in  order  to  raiiie 
money ;  and  that  he  stands  under  equal  obligations  with 
John,  for  the  performance  of  the  contract  with  Shreck.  Pet* 
haps  little  need  be  said  in  relation  to  the  answer  of  John 
Pierce,  as  most  of  the  remarks  pertinent  to  it,  have  been 
made  upon  the  other  answer.  He  denies  the  offer  of  the 
$850,  and  denies  that  he  refused  performance  until  long  afl»r 
the  first  of  May,  He  says  he  has  no  personal  knowledge  of 
Shreck^s  coming  to  his  residence  and  making  &  tender  on  the 
first  of  May,  and  therefore  denies.  It  will  be  remembered 
that  he  had  gone  to  Minnesota  at  the  time.    He  disingenu- 
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ously  answers,  that  he  saw  no  money,  and  that  the  petitioner 
never  showed  him  any,  referring  to  the  tender  on  tbe  11th  of 
August,  1854,  when  the  proof  shows,  that  complainant 
had  the  gold  in  a  bag,  which  respondent  did  see,  and  that 
he  was  told  that  it  was  money,  besides  indications  that  it  was 
sucIl  But  there  are  two  thoughts  presented  in  his  answer, 
which  require  a  little  more  notice.  He  says,  and  repeatis 
with  emphasis,  that  he  informed  the  petitioner  at  the  time  of 
the  contract,  of  the  state  of  the  title,  and  of  the  incumbrances. 
This  forms  no  defence  to  the  complainant's  claim.  It  does 
not  lessen  the  respondent's  obligation  under  his  contract, 
but  only  shows  that  he  undertook  to  obtain  the  title,  and  to 
dear  off  the  incumbrances.  Another  thought  which  he  pre- 
sents argumentatively  is,  that  the  complainant  knew  that  he 
was  acting  as  the  agent  of  Clarence.  By  this,  he  means  that 
he  was  so  acting,  as  to  a  portion  of  the  land  only,  for  one 
parcel.  No.  5,  belonged  to  himself  alone ;  of  Nos.  1  and  2, 
he  and  Clarence  held  the  equitable  interest  jointly,  and  of 
Nos.  4  and  5,  Clarence  was  the  real  equitable  owner,  whilst 
the  contract  for  those  was  assigned  to  John,  to  enable  him  to 
sell.  The  petitioner's  knowledge  of  this  agency,  constitutes 
no  defence  to  the  bill.  Finally,  during  the  autumn  of  1834, 
and  down  to  February,  1855,  after  this  suit  was  commenced, 
we  find  the  legal  title  to  all  these  lands,  including  not  only 
those  of  Phoebe,  but  those  of  John,  to  be  centered  and  vested 
in  Clarence.  In  all  this  transaction,  Clarence  and  John  are 
as  one,  with  authority  on  the  one  side,  and  witli  full  knowl- 
edge on  the  other.  The  complainant  has  been  punctual,  and 
has  done  all  that  was  incumbent  on  him.  The  respondenti 
John,  shows  no  valid  reason  for  not  fulfilling  his  agreement; 
and  the  other  defendants  by  their  own  answers  respectively, 
show  that  they  hold  no  position  entitling  them  to  object  to 
a  performance,  and  Clarence  is  in  substance  identified  with 
John  W. 

Therefore,  it  is  the  opinion  of  this  court,  that  the  decree 
of  the  District  Court  should  be  affirmed,  both  generally  and 
in  detail. 
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Where  a  oreditor'a  bOl,  to  reach  the  equitable  estate  of  a  party  who  is  deceased, 
is  filed,  the  administrator  of  the  intestate,  is  a  necessary  party  to  the  bUL 

Tbe  law  contemplates  the  appointment  of  an  administrator  in  all  cases,  where 
the  intestate  dies  within  the  state,  or  where  he  shall  die  a  non-resident  of 
the  state^  having  property  to  be  administered  apon  within  the  county,  or 
where  such  property  is  afterwards  brought  into  the  ooonty ;  and  in  the  ab- 
sence of  some  averment  or  showing  to  the  contrary,  the  appellate  court  can- 
not presume  that  administration  has  not  been  granted. 

Where  a  creditor's  bill  alleged  that  the  complainants  recovered  certam  judg- 
ments against  B.  0.  A.  as  the  surviving  partner  of  the  firms  of  A.  B.  k  Co. 
and  J.  A  R.  G.  A.,  and  that  B.  G.  A.  died,  leaving  a  widow  (the  respondent), 
but  did  not  state  when  or  where  he  died,  nor  whether  the  said  J.  A.  was  still 
living ;  and  where  the  administrator  of  B.  G.  A.  was  not  made  a  party,  and 
the  bill  made  no  reference  to  the  administrator  or  estate  of  J.  A.  although  it 
appeared  from.the  proof  that  he  died  in  Califomia)  nor  negatived  the  &ct  that 
there  were  such  administrators;  HeU  That  there  was  no  suflQcient  reason 
shown  by  the  bill  or  prool^  for  not  making  the  administrator  of  the  intestate^ 
a  party  to  the  biU. 

Where  a  proceeding  is  instituted  in  which  it  becomes  material  to  ascertain  the 
condition  of  the  assets  of  the  estate  of  an  intestate,  or  m  which  a  complain- 
ant seeks  to  make  his  claim  chargeable  on  the  real  estate  in  the  hands  of  the 
widow  or  heirs,  and  no  administrator  has  been  appointed,  the  cause  should 
be  continued  to  give  an  opportunity  for  such  an  appointment 

In  a  proceeding  in  equity,  to  reach  the  equitable  estate  of  an  intestate,  and 
sabject  the  same  to  the  pajrment  of  his  debts,  the  objection  that  his  adminis- 
trator is  not  made  a  party  to  the  bill,  may  be  made  on  the  hearing 

Where,  however,  the  objection  is  made,  for  the  first  time^  on  the  hearing,  the 
bill  will  not  be  dismissed ;  but  the  cause  will  be  remanded  (if  in  the  appel- 
late court),  with  leave  to  the  complainant  to  bring  in  the  necessary  party.    * 

Where  it  appeared  fh>m  a  creditor's  bill,  that  one  of  the  judgments  described 
tfaeiein,  was  obtained  in  the  name  of  one  of  the  complainants,  for  the  use  of 
a  third  party,  but  the  bill  alleged  that  the  said  judgment  was  the  property 
of  the  said  complainant ;  Beld^  That  this  averment  was  sufficient  to  show 
that  the  complainant  was  the  party  in  interest,  and  being  such,  the  suit  was 
properly  brought  in  his  name. 

Where  a  creditor's  bill  described  several  judgments^  which  were  recovered 
against  B.  G.  A.  as  surviving  partner  of  two  different  firms,  and  one  jud^ 
ment  which  was  recovered  against  the  firm  of  J.  ft  B.  G.  A. ;  and  where  it 
was  urged  agamst  the  bill  on  the  hearing,  that  the  administrators  of  the  other 
deceased  partners  were  not  made  parties,  and  that  it  should  be  shown  that 
there  were  no  partnership  assets,  before  the  creditors  could  seek  to  reach  an 
equitable  interest  in  the  individual  property  of  one  of  the  partners ;  MUd, 
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1.  That  it  was  at  the  option  of  the  complamants  to  proceed,  either  against 
the  surviving  partner,  or  against  the  representatiyea  of  the  deceased  partners. 

2.  That  having  elected  to  take  judgments  against  the  surviving  partner,  tfaey 
had  the  further  right,  to  seek  to  make  such  Judgments  ftom  his  individii^ 
property ;  and  that  the  administrators  of  such  other  partners^  need  not  be 
made  parties.  3.  That  in  rektion  to  the  judgment  against  the  firm,  the  bill 
should  have  made  the  administrator  of  J.  A.  as  well  as  of  B.  G.  A.  a  pattj, 
and  shown  that  his  estate  was  insolvent,  and  that  there  were  no  partner8hi|i 
assets  from  which  to  make  such  judgment 

Where  a  creditor's  bill  was  filed  agamst  the  widow  of  a  deceased  debtor,  to 
reach  real  property  alleged  to  have  been  purchased  with  the  monej  of  the 
deceased,  and  the  title  taken  in  the  name  of  the  respondent,  for  the  purpose 
of  defrauding  creditors ;  and  where  it  was  urged  upon  the  hearing,  that  the 
respondent  was  entitled  to  dower  in  the  premises,  and  that  her  rights  should 
be  protected  in  this  proceeding;  and  where  the  respondent  made  no  such 
claim,  by  her  answer,  or  otherwise  preferred  it ;  Seld^  That  under  the  circum- 
stances, should  she  even  be  entitled  to  dower,  such  claim  unpreferred  and 
unassigned,  could  not  defeat  the  rights  of  the  creditors,  to  subject  to  sale  the 
interest  of  the  husband  in  the  property. 

Although  the  Code,  as  well  aa  the  statute  of  1843,  requires  that  judgments 
on  which  executions  have  not  issued  within  five  years  from  the  date  of  their 
rendition,  shall  be  revived  by  scire  facias,  before  a  party  can  have  execution 
to  enforce  their  collection,  such  judgments  are  not  dormant,  but  ren^ain 
and  continue  in  fUll  foroe  and  virtue. 

The  jurisdiction  of  courts  of  equity,  where  the  object  is  to  remove  obstacles  al- 
leged to  have  been  fraudulently  interposed  to  prevent  the  collection  of  judg- 
ments, is  exercised  not  to  aid  legal  process^  but  independent  of,  and  without 
reference  to  such  process. 

Judgment  creditors  have  the  right  to  ask  the  aid  of  a  oourt  of  equi^,  to  re- 
move obstructions  in  the  way  of  the  ooUections  of  their  judgments^  though 
they  may  afterwards  be  required,  before  obtaining  execution,  to  revive 
such  judgments  by  scire  f ados. 

Where  it  appeared  from  a  creditor's  bill,  that  executions  on  the  judi^nents  de- 

9  scribed  therein,  had  not  been  issued  within  five  years  from  the  da.e  of  the 
rendition  of  such  judgments,  and  it  was  uiged,  that  as  executions  could  iiot 
issue  on  such  judgments,  until  revived  by  scire /ados,  the  complainants  had 
no  right  to  proceed  in  equity  to  subject  property  to  the  satisfaction  of  the 
same ;  Held,  That  the  ability  or  right,  or  the  want  of  ability  or  right,  to  issue 
execution,  is  not  the  test  by  which  to  determine  whether  a  judgment  oe- 
ditor  has  aright  to  file  such  a  bill 

Where  a  creditor's  bill  chaige^  and  where  it  is  proved  on  the  hearings  that  the 
debtor  is  in  fact  insolvent,  and  that  an  execution,  if  issued,  must  necessarily 
be  returned  unsatisfied,  there  is  no  reason  for  requiring  the  creditor  to  go 
through  the  firuitless  fium  of  exhausting  his  legal  remedy,  by  return  of  exe- 
cution, no  property  found. 

Where  the  proceeding  is  against  the  estate  of  a  decedent,  the  nils  that  the 
creditor  must  show  that  he  has  exhausted  his  l«gal  remedy,  before  he  can 
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legitimate  application. 


Appeal  from  the  Des  Moines  District  Qmri. 

This  was  a  creditor's  bill  filed  by  complainants,  to  reach 
certain  real  estate  held  by  the  respondent,  Mary  A.  Howes, 
which  they  allege  should  be  made  liable  to  the  payment  of 
certain  judgments  which  they  obtained  against  her  late  hus- 
band, Bobert  G.  Anderson,  The  bill  alleges  that  on  the  1st 
day  of  February,  1845,  the  complainants,  Postlewait  and 
Creagan,  recovered  two  several  judgments  against  the  said 
Anderson — one  being  against  him  as  the  surviving  partner 
cxf  the  firm  of  Anderson,  Bennett  &  Co.,  and  the  other  as 
surviving  partner  of  the  firm  of  J.  &  B.  O.  Anderson ;  and 
that  on  the  14th  of  June,  1844,  said  Keeler,  for  the  use  of 
one  Shornberger,  recovered  judgment  against  James  &  B. 
G.  Anderson,  and  afterwards  on  the  12th  of  November,  of 
the  same  year,  another  judgment^  for  the  use  of  the  same  per- 
son, against  the  said  Bobert  G.,  as  survivor  of  the  said  J.  & 
B,  G.  Anderson,  all  of  which  judgments  are  averred  to  have 
been  rendered  by  the  District  Court  of  Des  Moines  county, 
and  to  be  still  in  full  force,  and  wholly  unsatisfied.  The  bill 
further  charges,  '*  that  at  the  time  said  judgments  were  ren- 
dered and  ever  since,  the  said  Bobert  G.  had  no  visible  prop- 
erty, from  which  said  judgment  could  be  made ;  that  execu- 
tion was  issued  upon  one  of  said  judgments  and  returned,  no 
property  found ;  and  that  your  orators  have  been  wholly  un- 
able to  make  the  amount  thereof,  from  the  said  Bobert  G." 
It  is  also  shown  by  the  bill,  that  in  November,  1845,  and 
March,  li:?4^,  the  said  Bobert  G.  purchased  the  property  in 
the  bill  described,  paid  therefor  with  his  own  means,  but 
procured  the  deed  for  the  same  to  be  made  to  his  wife,  Mary 
A.  (since  intermarried  with  the  respondent,  John  M.  Howes), 
for  the  purpose  of  defrauding  said  complainants  and  his 
other  creditors,  and  to  hinder  and  delay  them  in  the  collec- 
tion of  their  debts.  When  or  where  the  said  B.  G.  departed 
this  life,  is  not  shown — the  only  averment  on  this  subject, 
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being  "  that  said  Robert  G.  has  departed  this  life,  leaving  the 
said  Mary  A.  his  widow."  Nor  is  there  any  averment  that 
said  James  Anderson  is  not  still  living,  further  than  may  be 
inferred  from  the  statement,  that  one  of  the  Keeler  judg- 
ments  was  obtained  against  the  said  Bobert  G.  as  survivor, 
&c.  The  bill  is  filed  against  the  said  Mary  A.  alone — ^the 
administrator  of  the  said  Bobert  G.  is  not  made  a  party,  nor 
is  any  reference  made  to  the  administrator  or  estate  of  the 
said  James  Anderson.  > 

The  answer  denies  that  said  judgments  were  obtained ; 
denies  the  firaud ;  avers  that  the  property  was  paid  for  from 
defendant's  own  means ;  and  that  it  does  not  belong  to  the 
estate  of  Bobert  G.  This  bill  was  filed  October  8d,  1863. 
The  cause  was  heard  on  bill,  answer,  replication,  and  depo- 
sitions ;  dismissed  without  prejudice,  as  to  the  said  P.  and  C, 
and  sustained  as  to  the  said  Keeler,  and  a  decree  entered  that 
the  real  estate  be  sold  to  satisfy  his  judgment  The  com- 
plainants P.  and  C,  and  the  respondents  appeal.  Other  mat- 
ters material  to  the  decision  of  the  case,  will  appear  &om  the 
opinion  of  the  court 

D.  Rorer,  for  the  appellants. 

1.  The  record  shows  that  Keeler  is  not  a  party  in  interest 
Shornberger  is  the  real  party  in  interest,  to  the  Keeler  judg- 
ments at  law,  the  Keeler  judgments  having  been  for  his  use. 
Keeler  could  not  receipt  them,  nor  discharge  them.  "  Civil 
actions  must  be  prosecuted  in  the  names  of  the  real  parties 
in  interest,"  &c.  Code,  §  1676.  Then  Keeler  cannot  pro- 
secute this  suit,  Shornberger  is  the  reed  party  in  interest,  and 
should  have  filed  the  bill,  stating  his  recovery  in  Keeler's 
name,  but  for  his  use.  Edmonds  v.  Montgomery  Jk  iShaw,  1 
Iowa,  148. 

2.  Three  of  the  judgments  relied  on  in  the  bill  are  dor- 
mant. No  execution  was  issued  on  them,  nor  can  issue  un- 
til revived  by  scire  facias.  Laws  of  1843,  §  50,  478 ;  Code, 
§  1886. 

3.  To  maintain  the  bill,  if  otherwise  sustained,  the  com- 
plainants must  be  in  a  condition  to  issue  executions  on  their 
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judgments  at  law,  and  as  to  each  o/ihem.  McElwain  y.  Willis 
et  al.,  9  Wend.  559 ;  Child  v.  Bunce  et  ah.,  4  Paige,  809 ; 
1  Maun.  (Mich.)  218 ;  McKinley  v.  Combs^  1  Monroe,  106 ; 
Hendricks  v.  Bobinson,  2  Johns.  Ch.  283 ;  Brinkerhoof  v. 
Brown,  4  Johns.  Ch.  651 ;  Weed  v.  Pierce,  9  Cow.  722  ;  Par- 
malee  y.  JEgan,  7  Paige,  610. 

4.  The  only  exceptions  to  this  rule,  are :  1st.  Where  the 
proceeding  is  against  personal  property,  as  in  Beck  y.  Bur- 
den, 1  Paige,  808 ;  or  where  the  proceeding  is  against  the 
administrator  or  executor  of  a  deceased  debtor  (possibly),  as 
in  Nelson  y.  HiU,  5  How.  127. 

These  are  cases  relied  on  by  complainant  in  this  case,  but 
really  are  not  applicable  to  the  case  at  bar,  as  this  is  a  case 
against,  not  the  administrator  or  executor  of  the  deceased 
debtor,  but  against  his  widow  in  her  indiyidual  capacity^ 
seeking  to  diyest  her  of  a  legal  estate,  under  a  pretence  that 
it  was  conyeyed  to  her  at  her  husband's  procurement,  in  fitkud 
of  his  creditors,  whereas  it  does  not  appear  by  the  bUl,  nor 
pleadings,  but  that  the  estate  of  the  deceased  husband  in  the 
hands  of  the  administrator,  is  amply  sufficient  to  pay  this  and 
eyery  other  debt.  But  it  is  ai^ued  that  there  is  no  adminis- 
tration on  the  estate  of  Robert  G-.  Anderson — ^that  he  died 
in  California,  &c.  The  eyidence  on  this  subject  is  silenU  H 
there  is  no  administration,  then  the  creditor  can  administer. 
Although  the  bill  ayers  there  was  no  visible  property,  yet 
there  may  be  money. 

6.  Parts  of  the  depositions  were  improperly  admitted  in 
eyidence.  See  the  bill  of  exceptions  as  to  the  proof  of  Ro- 
bert G.  Anderson's  declarations,  by  Mr.  Lewis,  and  by  Mr. 
Sunderland.  ITie  declarations  of  the  husband  are  not  admissi- 
ble. Chapin  y.  Pease,  10  Conn.  69;  Aleacander  y.  Ooold,  1 
Mass.  165 ;  Woodruff  y.  Whittlesey,  Kirby  (Conn.)  60 ; 
Beichart  y.  OasUxtors,  6  Binn.  109.  It  will  be  seen  too,  that 
the  objections  were  taken  on  filing  cross  interrogatories,  the 
earliest  possible  opportunity,  claimed  again  at  the  trial,  and 
when  oyerroled,  excqptions  were  taken. 

6.  K  these  objections  to  parts  of  the  depositions  were  well 
taken  below,  they  are  ayailable  on  appeal ;  and  the  part 
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thus  objected  to,  should  now  be  excluded.  Wilson  v.  IVoop^ 
2  Cow.  195 ;  Atkinsons,  Mdrki,  lb.  691.  The  court  abovO) 
after  excluding  the  irreleyant,  inadmissible  testimony,  if  it  re* 
verses  the  decree,  should  proceed  to  make  such  decree  aa 
ought  to  have  been  made  by  the  court  below.  Diffendcnfy^ 
Winder,  8  Gill  &  John.  811. 

7.  The  statute,  of  Elizabeth  against  fraudulent  oonvej- 
ances — which  is  the  original  basis  of  all  proceedings  of  tlda 
nature — does  not  apply  to  this  particular  case,  in  principle. 
It  applies  to  alienations  of  property  by  the  debtor,  and  not  io 
money  investments  made  by  him  for  the.  benefit  of  others.  I 
Amer.  Leading  Cases,  77 ;  Orozier  v.  Toung^  8  Mon.  167 ; 
Oowing  v.  iftcA,  1  Iredell's  Law,  568.  It  is  conceded,  how- 
ever, that  in  equity  (where  nothing  else  can  be  reached),  such 
investments  may  be  laid  hold  ofl  1  American  Leading 
Cases,  77.  But  neither  the  bill,  nor  the  evidence  in  the  caaa 
before  us,  make  out  such  a  case — for  it  does  not  appear  but 
that  the  judgments  might  all  be  made  off  the  estates  of  the 
decedents,  although  Bobert  G.  Anderson  may  not  have  had 
visible  property  as  alleged,  but  of  which  there  is  no  proof; 
and  if  they  can,  then,  however  gratuitous  this  conveyance 
to  Mrs.  Anderson  (Mrs.  Howies),  may  have  been  on  the  part 
of  her  then  husband,  or  at  his  procurement,  still  it  is  consci- 
entious and  good  in  equity,  against  him  and.  his  creditois^ 
and  the  creditors  of  the^m^  of  irhich  he  had  been  or  was  a 
member,  provided  that  he,  or  those^irTTi^,  or  the  estates  of  him^ 
or  of  the  other  members  oi  theae  firms,  are  good/orthese  debts; 
and  if  any  other  member  is  made  to  pay  more  than  his  pro- 
portion, he  must  first  look  to  the  estate  of  Bobert  G.  Ander- 
son for  contribution,  if  such  estate  is  oife,  'before  even  he 
could  call  on  the  widow  for  the  proceeds  of  even  a  voluntary 
settlement  made  on  her  by  her  husband. 

8.  The  said  judgment  creditors  can  only  look  in  equity, 
to  such  surplus  of  the  estate  of  separate  partners,  as  may  re- 
main or  be  found,  after  the  separate  debts  of  such  partner 
are  satisfied — ^and  so  creditors  of  individual  partners,  have 
no  claims  on  copartnership  funds,  until  the  copartnership 
debts  are  paid.    But  the  decree  in  this  case,  overrides  both 
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HieBe  priQciples.  See  Wilder  y,  KigUer;  B  Paige,  167; 
McCyUoh  Y.  DashSeTs  admr^  1  Ear.  A;  Gill,  96 ;  Alsop  y. 
MiAer,  8  Cow.  684 ;  CaldweU  r.  Stidman,  1  Rawle,  212 ; 
jBsB.  y  NewmMmy  5  Serg,  &  Sawle,  78;  Wiliy  ▼.  Finney^  1& 
Mass.  116; 

9.  The  adminifltraU>r5  of  the  said  Bbbett  Or.  Andei^n,  and 
of  the  other  copartners  or  judgment  debtors,  have  not  been 
niaide  defendants  to  said  judgments,  and  there  may  be  per- 
flonal  eflbcts  ia  the  hands  of  the  administrator  or  adminis* 
Ifators,  suffioient  to  pay  said  judgments,  and  if  so,  suoh 
peraonal  effects  are  first  liable.    See  decision  of  this  court, 
in  the  case  of  Hiram  Reynolds    and   othere  y.  May  S 
AndoTj  not  published;    also    Child  y.  Bunee^  4  Paige, 
809;   Story's  'Eqpity  Pleadings,   §§   172-3  and   4,   and 
181;  McKay  y.  Gheer^  3  Johns.  Ch.  57 ;  Thompaon  y.  Brown^ 
<^  Johns.  Clu  619 ;  Wire  v.  Smith,  4  Gill  &  John.  297 ;  Law- 
teaneey.  TrvisUeee,  2  Denio,  577;  ^Steioart  v.  Oarsouyl  Deaau: 
600;  Rogere  v.  Rogers,  I.Paige,  188 ;  McGhud  v.  Roberts,  4 
Hen.  k  Munf.  448 ;  ff&ice  y.  Brewer,  3  Gill  &  John.  158 ; 
JPiat^y.  Saint  Chir,  6  Ham.  288;  PiaUy.  St.  Clair's  Heirs, 
Wright,  526 ;  Chws  y.  Dickenson,  9  Cow.  402 ;  Garnett  y. 
McO&un^  6  Call,  308 ;  Ghant  y.  Duane,  9  Johns.  591 ;  Bank 
^  U.  J^  V.  Richie  et  als.,  8  Pet;  128;  4  Kenfs  Com.  421; 
Tose  y.  PhUbroeke,  8  Story,  335.    "  Where  a  bill  in  equitf 
IB  brought  to  recover  a  debt  against  a  deceased  palrtner,  the^ 
otherpartners  are  proper  and  necessary  parties.'*    Vose  y.  Phil' 
hro&h,  8  Story,  835 ;  Ndsm  y.  Hill,  5  Howard,  128.    This 
latter  case  will  be  claimed,  it  is  believed,  m  authority  in  be* 
half  of  the  complainants  in  this  case ;  but  an  examination  of  ■ 
the  reported  case,  will  show  it  to  establish :  1.  That  that  case  - 
was  agtunst  the  representatives  (admimstratoHB)  of  the  de** 
ceased  partner;  and  not  against  a  grantee  of  the  decedent,  or 
of  a  person  conveying  at  the  instance  and  procurement  of 
the  decedent    2,  ''  That  the  creditor  of  a  partnership  may 
at  his  option,  proceed  at  law  against  the  surviving  partner,  or 
go  in  the  first  instance  into  equity  against  the  representatives- 
of  the  deceased  partner,"  and  the  reason  isobvioiu,  for  in 
cither  events  the  creditor  is  still  after  a  partner  debtor,  or  thei 
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estate  of  such  partner;  but  the  present  effort  is  to  pass  bj  the 
estate  or  representatives  of  the  deceased,  and  to  seek  out 
property  alleged  to  have  been  conveyed  or  procured  to  be 
conveyed  to  a  third  person  as  a  gift»  which  gift|  if  it  was  one^ 
must  be  held  sacred  until  the  estates  of  the  giver  and  of  his 
copartners,  debtors  in  the  same  debt,  are  exhausted. 

In  the  case  referred  to  in  5  Howard,  183,  the  court  say : 
'*  It  is  the  right  also  of  the  representatives  of  the  deceased 
partner,  Whitsett,  and  that  of  the  surviving  partner.  Hill,  to 
participate  in  settlements  in  which  their  interests  are  deci- 
dedly involved ;  and  an  omission  in  the  bill  to  convene  these 
joint  parties  in  interest  for  this  purpose,  with  the  representa- 
tive of  the  other  deceased  partner,  Gray,  would  have  exhib- 
ited a  palpable  and  material  defect  in  the  proceedings  of  the 
complainants."  Then  it  is  clear,  that  the  administrators  of 
James  Anderson,  deceased,  and  of  Bassett,  and  of  Bobert  G. 
Anderson,  should  be  made  co-defendants,  before  equity  could 
charge  this  property  in  the  hands  of  Mrs.  Howes,  even  if 
otherwise  liable.  And  if  James  Anderson's  estate  is  good 
for  the  debts  of  Keeler,  or  Bobert  G.  Anderson's  estate  is 
good  for  the  debts  of  Keeler,  in  that  event,  he,  Keeler,  can- 
not maintain  this  bill ;  and  if  the  estates  of  Bassett  or  of 
James  Anderson,  are  either  of  them  good  for  the  debt  of 
Postlewait  &  Creagan,  then  they  cannot  maintain  thisbilL  In 
the  case  from  5  Howard,  138,  the  court  say :  "  In  order  to 
ascertain  the  precise  extent  of  Gray's  responsibility,  (Gray 
was  the  administrator  of  Thomas,  one  of  the  partnership  debt- 
ors), accounts  should  be  proper,  not  only  between  die  tivo 
firms  and  their  respective  creditors^  but  also  between  these fii-ma 
themsdvesJ^  Again,  in  the  same  case,  it  is  clearly  shown, 
that  the  individual  property  of  the  deceased,  Bobert  Ander- 
son,  could  not  be  reached,  unless  the  effects  of  the  £rm  are 
exhausted. 

10.  By  the  exhibits,  it  will  be  seen,  that  two-thirds,  twenty 
feet,  of  the  ground,  was  conveyed  by  Cox  and  wife,  to  Mrs. 
Anderson,  as  early  as  the  19th  day  of  November,  1845,  and 
she  holds  by  no  other  title.  This  bill  was  not  filed,  or  suit 
commenced,  until  the  23d  day  of  September,  1853.    The 
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remedy  was  barred  by  statute  of  limitations,  which  need  not 
be  pleaded,  but  this  court  decides  by  analogy  to  the  statute. 
Code  of  Iowa,  §  1695,  245 ;  Leims  v.  Marshal,  5  Pet  470. 

11.  In  any  event,  Mrs.  Anderson,  as  widow  of  Bobert  G-. 
Anderson,  would  be  entitled  to  her  dower  in  the  property, 
against  creditors  and  every  one  else,  even  if  the  title  was  in 
her  husband's  own  name,  and  not  the  less  so,  as  it  is  in  her 
name  and  sought  to  be  charged  as  his.  Blow  y.  Maynard, 
2  Leigh,  SO.  But  what  that  dower  is,  whether  in  fee  or  f<»r 
life,  does  not  certainly  appear,  as  neither  bill,  answer,  exhib* 
its,  nor  evidence,  shows  the  date  of  said  Bobert  Anderson's 
death ;  not  less,  however,  than  a  life  estate  in  one-third,  by 
any  law  that  is  or  has  been  in  force. 

12.  There  is  no  evidence  to  show  but  that  Bobert  G.  An- 
derson was  perfectly  solvent  when  his  wife  received  the  deed 
£x)m  Cox  and  firom  McCutchens,  and  the  drcumstance  that 
three  of  (he  judgments  have  become  dormant,  and  no  step  has 
been  taken  until  after  Bobert's  death,  is  a  suspicious  one ; 
especially  as  this  very  claim  may  have  been  barred  in  pro- 
latej  and  that  fact  may  have  been  in  the  way  of  making  the 
respective  administrators  co-defendants.  See  Code,  §§  1873, 
1867.  From  the  latter  reference,  it  will  be  seen  that  com- 
plainants could  not  enforce  either  of  these  judgments  in  pro- 
bate court,  before  taking  a  certain  oath,  however  able  the 
estates  of  the  decedents  may  have  been ;  and  I  think  that 
under  said  section,  and  according  to  the  decision  of  the  case 
of  Beynolda  et  als,  v.  May  <t  Andor,  decided  by  this  court,  that 
complainants  must  first  go  into  probate.  In  that  case,  this 
court  say :  '*  When  the  debt  is  established  against  the  ezec- 
Titor,  and  the  estate  in  his  hands  proves  insufficient  to  pay, 
and  the  heirs  have  received  a  part  of  the  estate,  they  can  be 
called  upon  to  surrender  up  a  sufficient  amount  to  pay  the 
demand."  In  the  case  at  bar,  it  is  true  that  there  are  judg- 
ments and  not  unliquidated  debts,  as  in  the  Beynolds'  case, 
but  the  same  principle  applies  to  each,  as  the  Code,  referred 
to  above,  requires  that,  '*  unsatisfied  judgments  rendered 
prior  to  the  death  of  the  decedent^  shall  be  entered  in  the 
catalogue  of  claims,  and  so  much  thereof  be  allowed  as  the 
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plaintiff  will  show  by  his  own  oath  or  o&erwise,  is  still  tmf 
paid."  Code,  §  1367.  This  section  seems  to  be  coneLnfiiTe 
as  against  complainants. 

18.  The  bill  is  demurrable,  and  such  demturahle  defect 
inaj  be  objected  on  the  final  hes^ng.  Story's  Equity  Plead- 
ings,  §§  608,  604,  606 ;  JBaher  y.  Biddk,  Bald,  a  G.  S»4c; 
where  it  is  laid  down,  that  ^'  an  objection,"  for  want  of  paartseSi 
want  of  equity,  &c.,  ^*  need  not  be  made  by  demurr^,  plea, 
cr  answer,  but  may  be  made  at  the  hearing  or  on  appeal,^ 
and  so  say  our  rules  of  court.  The  bill  then  is :  1.  Demur- 
rable for  want  of  proper  parties.  2.  For  want  of  ayermenis 
that  the  judgments  have  been  entered  and  allowed  in  pro- 
bate, in  the  catalogue  of  claims  against  the  seyeral  estates  or 
against  said  Robert  Q.  Anderson's  estate,  and  for  want  of  the 
oath  required  by  said  section  1867  of  ihe  Oode.  8.  De- 
murrable as  to  Keeler,  for  as  much  his  judgments  behng  (o 
Shomberger.  4.  Demurrable  as  to  three  of  the  judgments^ 
for  want  of  executions,  and  returns  of  nulla  boncu  It  is  ob- 
yious  to  my  mind,  that  on  the  case  made  in  the  bill,  the  eomr 
plainants  cannot  hold  the  property  in  question  liable. 

&arr  &  Phelps^  for  tbe  appellees. 

This  case  comes  up  on  appeal  by  both  parties,  ihns  pre- 
senting the  whole  case  on  its  merits.  The  £Ebcts  charged  im 
the  bill,  are  conclusiyely  established  by  the  eyidence,  and 
the  wbole  case  turns  upon  questions  of  law,  raised  by  defend- 
ants. 

It  is  insisted  by  defendants:  1.  That  complainants  are  not 
entitled  to  relief,  because  they  haye  not  exhausted  their  re- 
medy at  law,  by  issuance  of  execution  on  ali  their  judgments. 
We  insist  that  this  in  the  case  at  bar,  was  imnecessary,  b^ 
cause  in  this  class  of  cases,  courts  of  equity  haye  jurisdictioft 
on  two  grounds :  1.  That  the  original  indebtedness  was  that 
€i  A  partnership.  2.  Because  the  proceedings  are  against  the 
estate  of  a  decedent. 

In  these  two  cases,  a  court  of  equity  has  jurisdiction  in  the 
first  instance.  No  execution  could  issue  against  a  deceased 
debtor.    McDowell  y.  Cochran^  11  Llinois,  82 ;  DooUUk  t. 
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Bridgman  et  al^  1 G.  Greene,  266 ;  Nebon  et  al.  y.  Hill  et  ah, 
6  Howard,  127;  Hiagan  v.  Walker^  14  Howard,  29;  Thur- 
man  y.  Reese^  8  Kelly,  (Geo.)  449. 

One  execution  was  returned  nulla  bona,  after  the  last  judg* 
ment  was  rendered,  and  the  bill  charges,  and  the  answer  does 
not  deny,  ''  nuUa  iona,"  and  the  &ct  is  ialso  proyed  by  the 
de^sition  of  J.  P.  Sunderland.  It  was  not  necessary  to  re- 
vive  judgment  by  Bctre  facias,  Haganr.  Whlker,  14  How. 
S5.  2.  Defendants  insist  that  we  should  make  the  adminis- 
trator of  Bobert  G.  a  party.  But  there  was  no  administrator. 
The  testimony  shows  that  Bobert  G.  died  in  California,  leay- 
ing  no  property  here,  which  shows  that  no  administrator 
could  haye  been  appointed  here.  It  was  not  our  duty  to 
faaye  one  a^^inted,  nor  are  we  compelled  by  any  rule  of 
law  to  do  so.  The  defendant  Mary  A.  had  the  first  right  to 
the  appointment,  if  any  could  be  made^  and  it  is  not  for  her 
to  object  now  that  none  bias  been  appointed.  Again,  this  is  | 
not  a  case  in  which  it  is  absolutely  essential  to  make  the  ad* 
Biicistrator  a  party.  It  is  only  absolutely  necessary  when 
there  are  assets  in  his  hands  which  axe  primarily  liable.  Vide 
Story's  Equity  Pleadings,  §  74  a;  also^  lb.  §§  170  to  177.  But 
tiiis  objection  comes  too  late.  It  shoidd  haye  been  raised  by 
demurrer,  plea,  or  answer,  which  should  haye  pointed  out 
the  essential  parties.  Story's  Equity  Pleadings^  §§  170  to 
177  a,  and  §§  287,  541,  2  and  8 ;  Child  y.  Brace,  4  Paigej 
814. 

S,  Defendants  say  that  we  aie  partnership  creditors,  and 
cannot  come  upon  the  separate  estate  of  the  debtor,  and  cit6 . 
numerous  authorities.  This  doctrine  does  not  apply  when 
the  question  arises  between  the  debtor  or  his  representatiyes 
and  his  creditors,  but  is  only  enforced  as  between  creditors; 
1  Harris  &  Gill,  96.  The  authorities  cited  by  defendants  are 
cases  between  separate  and  partnership  creditors. 

4.  It  is  uiiged  that  Keeler's  judgments  being  for  the  use  of 
Shomberger,  the  latter  is  the  beneficial  owner,  and  Keeler 
eannot  maintain  this  bill.  But  this  is  only  matter  of  abate- 
ment, and  cannot  now  be  urged,  as  the  point  was  not  made 
by  demurrer,  ple%  or  answer,  and  haying  answered  to  the 
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bill,  defendant  is  estopped  from  denying  complainants'  capa- 
city to  sue.  Again,  the  bill  avers,  and  the  answer  does  not 
deny,  that  Keeler  is  the  owner  of  said  judgments ;  it  is,  there* 
fore,  admitted. 

6.  The  statute  of  limitations  does  not  apply  to  this  case. 
It  does  not  run  against  trust  estates.  The  point  is  not  raised 
by  demurrer,  plea,  or  answer,  and  cannot  be  raised  now.  The 
old  statute  of  limitations  did  not  extend  to  cases  oi  frauds^ 
and  the  present  statute  had  not  barred  them,  when  this  bill 
was  filed. 

6.  Defendant,  Mary  A.  Howes,  claims  dower  in  the  land. 
To  this  she  is  not  entitled.  We  are  seeking  to  subject  the 
funds  of  the  debtor,  which  have  been  improperly  applied  by 
him  to  the  purchase  of  the  land,  to  the  payment  of  our  claims. 
In  equity,  he  should  have  employed  them  in  paying  those 
claims,  and  we  have  an  equitable  lien  on  those  funds  for  that 
purpose,  and  no  improper  act  of  his  can  divest  that  lien  ;  but 
courts  of  equity,  which  treat  that  which  is  unlawfully  done, 
as  if  it  had  not  been  done,  and  in  carrying  out  this  princi- 
ple, treat  money  as  land,  and  land  as  money,  will  consider 
and  treat  this  land  as  money,  of  which  the  defendant  is  not 
endowable.  The  case  is  in  principle  the  same,  as  if  the  de* 
fendant  had  unlawfully  taken  her  husband's  money,  and  laid 
it  out  in  the  purchase  of  real  estate  in  her  own  name.  Her 
husband  was  never  seized  of  any  estate  in  the  land,  and  shcy 
upon  no  principle,  can  claim  dower  therein. 

We  ask  a  final  decree  in  this  court,  in  &vor  of  Postlewait 
k  Greagan,  for  the  amount  of  their  judgments  and  interest, 
and  that  the  decree  in  &vor  of  Keeler  and  against  Boads  be 
affirmed,  and  that  the  real  estate  in  dispute  be  decreed  to  be 
sold,  and  the  payments  applied  first  to  the  payment  of 
complainant's  claims  and  costs,  and  the  balance  to  T. 
Boads,  or  defendant  Mary  A.  Howes,  or  their  legal  rep* 
resentatives.  There  can  be  nothing  gained  by  send* 
ing  the  case  back  to  be  tried  anew,  unless  the  court 
should  consider  it  necessary  to  remand  the  case,  in  order  that 
an  administrator  should  be  appointed  and  made  party  de^ 
fendant.    We  may  add,  that  there  is  nothing  in  the  case  to 
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fihow  that  the  deceased  partners  of  Robert  G.  left  any  assets , 
or  have  any  administratorB,  and  were  the  &ct  otherwise,  we 
ure  not  judgment  creditors  of  theirs,  nor  conld  we  become  so, 
no  suit  being  allowable  against  their  executors,  except  un- 
der peculiar  circumstances. 

Wright,  C.  J. — To  reverse  the  decree  below  in  favor  of 
the  complainant,  Keeler,  and  to  sustain  so  much  of  it  as 
dismissed  the  bill  as  to  the  other  complainants,  the  respond- 
ents have  urged  various  grounds,  which  we  proceed  briefly 
to  notice.  The  first  in  order  is  the  objection,  that  the  admin- 
istrator of  the  estate  of  Robert  G.  is  not  made  a  party  to  the 
bill.  Complainants  admit  substantially,  that  under  ordinary 
circumstances,  the  administrator  should  be  joined  in  bills  of 
this  character.  It  is  urged,  however,  by  them,  first,  that  in 
this  instance,  there  was  no  such  personal  representative; 
and  second,  that  the  objection  comes  too  late. 

There  is  nothing  in  ihe  bill  in  express  terms,  negativing 
the  &ct  that  there  is  such  administrator.  On  this  subject 
nothing  is  said.  The  law  contemplates  the  appointment  of 
such  administrator,  in  all  cases  when  the  intestate  dies  with- 
in the  state,  or  where  he  shall  die  a  non-resident  of  the  state, 
having  property  to  be  administered  upon  within  the  county, 
"or  where  such  property  is  afterwards  brought  into  the 
county."  In  the  absence  of  such  averment,  or  showing  to 
the  contrary,  we  cannot  presume  that  administration  has  not 
been  granted.  But  it  is  said,  that  the  non  appointment  of 
an  administrator  is  shown  from  the  fietct,  that  decedent  is 
averred  to  have  had  no  property  within  the  state,  and  from 
the  further  fact,  that  he  was  a  non-resident  at  the  time  of  his 
death.  The  bill  does  not  disclose  when  Anderson  died. 
The  proof  shows  that  he  died  in  CaHfomia,  but  for  anything 
that  appears,  his  family  was  at  the  time  within  this  state, 
and  he,  in  legal  contemplation,  a  resident  of  it.  Penley  v. 
Waierfwuse,  1  Iowa,  498 ;  Hinds  v.  Hinds,  1  lb.  86.  But 
if  we  should  even  grani  that  the  non-residence  and  want  of 
a  legal  interest  in  property,  was  sufficiently  shown,  we 
cannot  think  the  practice  regular  or  safe,  to  proceed  in 
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cases  of  this  obaraf6ter,  irkliotit  blading  ab  ^dimiQistrator  ap - 
pointed.  It  is  tbe  duty  oi  an  administrator  to  protect  aiid 
guard  the  interest  of  the  estale,  and  to  dee  that  claims  arb 
only  paid  in  the  due  atid  regulat'  eoxLTse  of  adtninistration. 
The  personal  estate  is  primarily  liaUe  fi^r  the  payment 
of  debts,  and  the  real  estate  can  only  be  reached,  in  the  event 
that  the  personal  effects  are  inadequate  to  satisfy  the  debts 
and  <^hargeB.  It  is  his  duty  to  collect  such  personal  assets^ 
amd  to  defend  against  aany  claims  which  may  not  be  a  just 
charge  against  the  estate.  The  widow,  or  heir,  as  such,  have 
no  such  duties  devolving  upon  them.  The  administrator  be* 
oomes  the  personal  ^reseatalive  of  the  deceased,  stands  in 
hffi  place  and  stead,  and  no  judgment  can  properly  be  taken 
tor  a  claim  against  an  estate^  until  such  administration.  To 
seek  to  subject  ihe  real  estate,  whether  legal  or  equitable,  of 
the  heir,  in  the  first  instance,  to  the  pajrment  of  a  claim 
against  the  decedent,  would  ^certainly  be  novel  and  subver> 
aive  of  the  whole  policy  of  Ae  law,  regulating  the  settlement 
of  eStateSi.  ifay  and  Aiidor  v.  Heirs  of  Eeynolds^  June  ^» 
1854.  If  a  proceeding  should^  therefore,  be  instituted,  in 
wMeh  it  becomes  material  to  asi^ertain  the  condition  of  the 
assets  of  the  estate,  or  in  which  a  complainant  seeks  to  makd 
his  claim  chargeable  on  the  real  estate  in  the  hands  of  die 
widow  or  heirs,  and  no  administrator  has  been  appointed, 
the  cause  should  be  continued,  to  give  an  opportunity  fitf 
Such  an  a^^intment,  which  appointment^  under  the  law,  may 
be  made,  either  at  the  instance  of  the  creditors  or  those  ad« 
vtersely  interested  We  conclude,  therefore,  that  there  is  no 
sufficient  reason  shown  by  the  bill  or  proof,  for  not  making 
the  administrator  a  party.  The  remaining  question  on  thii 
part  of  the  ease  is,  whether  the  objection  comes  too  late  ? 

Courts  of  equity  aim  to  do  comply  justice,  and  not  to  do 
it  by  halves.  To  accomplish  this,  it  is  eminently  necessary 
that  the  bill  should  bring  before  the  court,  all  proper  and 
Diecessary  parties.  The  rights  of  no  one  should  be  finally  dd- 
6ided  in  a  legal  or  equitable  tribunal,  until  he  has  an  oppof^ 
tunity  to  appear  and  maintain  or  vindicate  his  right ;  and  to 
enable  a  court  of  equity  to  do  eompkie  justice  in  every  case^ 
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it  reaaoDably  and  even  neoessarily  follows,  tkat  wlieye  a  4^ 
eisioti  is  made  upon  any  particular  subject  matter,  **Ae  rigMi 
of  all  persons  whose  interests  are  immediately  connedl€4 
with  that  decision,  and  affected  by  it,  shall  be  provided  kit 
as  far  as  they  reasonably  may  be.*'  If  it  shall  appear  by  tlhis 
bill,  that  a  proper  party  is  not  so  before  Ibe  cmirt,  as  to  nf- 
ford  him  an  opportunity  to  be  heard,  the  usifiia}  method  iH 
to  demur,  or  to  make  the  objection  by  plea  or  aiiswer.  AnA 
if  his  non-joinder  cannot  prejudice  the  rights  of  the  partiei^ 
before  the  chancellor,  the  objection  should  be  ^nade  by  4^ 
murrer,  plea,  or  answer,  and  will  not  be  fittal,  if  urged  for  A% 
first  time  on  the  hearing.  But  if  it  appears  that  the  rigfatll 
xii  those  who  are  made  parties,  may  be  prejudiced  by  «uek 
non  joinder,  or  that  there  may  be  a  failure  tomete  out  otmf* 
plete  justice,  the  objection  may  be  made  on  the  hearing,  or 
the  chancellor  himself  may  state  the  objectioQ,  and  refuse  to 
proceed  to  make  a  decree ;  and  in  this  respect,  the  proceed- 
ings in  courts  of  law  and  equity  present  a  most  striking  d^ 
ference.  At  law,  as  a  general  rule,  only  persons  directly  and 
immediately  interested  in  the  subject  matter,  and  whose  in- 
terests are  of  a  legal  nature,  need  be  made  paities.  In  courte 
of  equity,  however,  the  general  rule  is  as  stated  by  Lord 
Hardwicic,  that  all  persons  ought  to  be  made  parties  wh6 
are  necessary  to  make  the  determination  complete,  and  qviet 
the  question.  Poor  v.  Clarke,  2  Atk.  516 ;  Story's  Equity 
Pleadings,  §§  74  a,  75,  76,  76  a,  287,  541 ;  1  Danieirs  Ch. 
Pleadings  and  Practice,  295,  880 ;  2  Story's  Equity  Juris- 
prudence, §  1526. 

The  question  remains  then,  whether  it  is  necessary  to  mtlkt 
the  administrator  a  party  in  such  a  proceeding  as  the  one  be- 
fore us,  in  order  to  prevent  prejudice  to  otiier  parties — met6 
out  complete  j  ustioe — and  quiet  the  question  in  controveiwy ; 
and  much  that  we  have  already  Sfiid  is  applicable  to  Ate 
inquiry. 

Would  not  the  ancestor,  if  living,  be  a  necessary  party? 
To  this  question,  there  can  be  but  one  answer.  Why  is  hb 
necessary  ?  One  reason,  not  to  name  others,  is,  that  he  may 
have  an  opportunity  to  show  that  the  judgments  haye  been 
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paid,  or  that  he  is  Bolvent ;  for  in  either  event,  the  alleged 
creditors  have  no  right  to  inquire  into  any  alleged  fraud  con- 
nected with  the  sale  of  the  property.  He  alone  is  presumed 
to  be  able  to  show  these  focta^  or  to  have  in  his  possession, 
and  under  his  control,  the  required  evidence.  If  then  he 
would  be  a  necessary  party,  why  not  his  administrator,  who 
becomes  his  representative,  and  who  is  by  the  law  intrusted 
with  the  duty  of  settling  the  estate.  He  is  presumed  to  know 
whether  the  debt  is  paid,  or  whether  the  estate  is  solvent^ 
and  should  have  an  opportunity  to  be  heard.  K  the  debt  is 
paid,  or  the  estate  solvent,  the  proceedings  would  of  course 
fiul.  But  in  addition  to  this,  the  administrator  is  the  trustee 
Ibr  all  of  the  creditors,  and  it  is  his  duty  to  protect  the  prop- 
erty for  their  common  benefit,  as  well  as  to  preserve  and  hold 
fi>r  the  heirs,  what  may  remain  after  all  debts  are  satisfied. 
How  are  Jthe  rights  of  other  creditors  to  be  protected,  if  the 
grantee  alone  is  made  a  party,  as  in  this  case  ?  They  have 
no  opportunity  to  be  heard,  even  through  the  administrator, 
the  common  trustee. 

We  have  found  no  case,  in  which  the  administrator  has 
been  held  not  to  be  a  necessary  party.  On  the  contrary,  the 
books  abound  in  cases  in  which  the  Necessity  of  making  him 
a  party  is  recognized.  1  DanielFs  Ch.  PI.  &  Pr.  880 ;  Story's 
Eq.  Pleadings,  §§  170  to  173 ;  McDowell  v.  Cochran,  11  111.  31 ; 
Thompson  v.  Brovm^  4t  Johns.  Ch.  619 ;  Baiak  U.  S.  v.  Ritchie 
et  ai.,  8  Peters,  128 ;  Lawrence  v.  Trustees,  Ac,  2  Denio,  577 ; 
Wise  V.  Smith,  4  Gill  &  Johns.  297 ;  Sxoeney  et  al.  v.  Fergih 
son,  2  Blackf.  129.  And  this  rule  finds  strong  support  £pom 
the  following  sections  of  the  C!ode,  1918,  1367,  1369, 1436. 

The  administrator  should  have  been  made  party,  and  the 
objection  may  be  made  on  the  hearing.  For  this  reason,  the 
decree  below  in  fiiivor  of  Keeler,  is  erroneous,  and  as  a  con- 
^sequence,  correct  so  fiir  as  it  denies  relief  to  the  other  com- 
plainants. Where,  however,  the  objection  is  made  for  the 
first  time  on  the  hearing,  we  are  unwilling  to  recognize  the 
rule,  that  such  want  of  proper  parties  shall  operate  to  dismiss 
the  biU.  The  better  practice  is  to  remand  the  cause,  with 
leave  to  complainant  to  bring  in  the  necessary  parties.    This 
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practice  has  been  recognized  by  this  court  Kriechhcmm  y. 
Bridges  A  Powers^  1  Iowa,  14 ;  and  will  be  fonnd  to  be  sus- 
tained by  authority.  Story's  Equity  Pleadings,  §§  289, 
541. 

This  view  of  the  first  question,  must  result  in  reyersing 
the  cause,  and  remanding  it  for  further  proceedings ;  and  or- 
dinarily we  should  not  examine  other  points  made  by  coun- 
sel. As  many  of  them  may  arise,  however,  in  a  subsequent 
trial,  we  deem  it  proper  to  dispose  of  those  which  seem  to  be 
most  important.  It  is  urged  by  respondent,  that  the  judg- 
ments in  favor  of  Keeler,  were  recovered  for  the  use  of  Shorn- 
berger,  and  that  Keeler  has,  therefore,  no  right  to  prosecute 
this  action.  The  bill,  however,  charges  that  the  said  judg- 
ments are  now  the  property  of  the  complainant.  This  is  suf* 
ficient  to  show  him  to  be  the  party  in  interest,  and  being 
such  party,  he  properly  brings  this  suit. 

It  is  next  urged,  that  the  administrators  of  the  other  de- 
ceased partners  are  not  made  parties,  and  that  it  should  be 
sbown  that  there  are  copartnership  assets,  before  the  credi* 
tors  can  seek  to  reach  an  equitable  interest  in  the  individual 
property  of  one  of  the  partners.  All  of  the  judgments,  ex- 
cept one,  are  against  Bobert  G.  Anderson  alone.  The  com- 
plainants had  a  right  to  such  judgments.  It  was  at  their 
option  to  proceed  either  against  the  surviving  partner,  or 
against  the  represenikatives  of  the  deceased  partners.  And 
having  elected  to  take  judgments  against  the  surviving  part- 
ner, they  have  the  further  right  to  seek  to  make  such  judg- 
ments firom  his  individual  property ;  and  the  adnunistrators 
of  such  other  partners  need  not  be  made  parties.  Story  on 
Part.  §  862,  note  8,  and  Nelson  v.  HM,  5  How.  188.  One 
of  the  judgments,  however,  in  fsivor  of  Keeler,  appears  to 
have  been  rendered  against  James,  as  well  as  Bobert  G.  An- 
derson. If  he  is  dead  (which  is  left  indefinite  by  the  bill), 
we  think  his  administrator,  for  reasons  already  stated,  should 
be  made  a  party ;  and  it  ought  also  to  be  shown,  that  his  es- 
tate is  insolvent,  and  that  there  are  no  partnership  assets  from 
which  to  make  such  judgments. 

It  is  farther  claimed,  that  the  respondent*  is  entitled  to 
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dower  in  this  property,  and  that  her  right  in  this  reepeet^ 
should  be  protected  in  this  proeeoding.  At  pieaent,  it  is  per- 
haps  safficieot  to  aay,  that  she  makes  no  such  claim  by  her' 
answer,  nor  has  she  otherwise  preferred  or  asked  it ;  nor  ha^r 
any  aes^ment  of  it  been  made.  Under  such  oircumstanoes, 
should  she  even  be  entitled  to  dower  in  this  property,  such 
claim  unpreferred  and  unassigned,  could  not  defeat  the  right 
of  the  creditors  to  subject  to  sale  the  interest  of  the  husband 
therein*     Claiis$em  v.  La  Franz^  1  Iowa,  227. 

Bespondents  further  urge,  that  a  portion,  if  not  all,  the- 
judgments  of  complainants  are  dormant,  and  that  as  execu- 
tionscould  not  issue  thereon^  until  revived  by  scire  facias^  they 
have  no  right  at  this  time  to  proceed,  in  equity  to  subject 
property  to  satisfy  the  same.  We  IJiink,  however,  that  the 
ability  or  right,  or  want  of  ability  or  right,  to  issue  exeeu- 
tion,  is  not  the  test  by  which  to  determine  whether  a  judg^ 
menfr  creditor  has  a  right  to  file  such  a  bill.  Though  the 
Ckxle  {%%  1886, 1887),  as  well  as  the  statute  of  ISIS,.  478, 
requires  that  judgments,  on  whiah,  ^cecutiona  have  not  is^ 
sued  within  five  years  from  the  date  of  their  rendition,  shalL 
be  revived  by  scire Jxicias.  before  a  party  can  have  execution 
to  enforce  tliir  coUe^on,  yetaaoh jud^tein &ct.  mDaia 
and  continue  in  full  fierce  and  virtue. .  They  continue  to  be 
liens  on  the  real  estate  of  defendant  for  ten  years,  and  the 
statute  of  limitations  could  not  be  fiuceessfuUy  pleaded  to  any 
action  brought  on  the  same,  until  after  the  lapse  of  twenty 
years  from  their  rendition.  Laws  of  1846, 88 ;  Code,  §  2489. 
It  is  not  strictly  true,  therefore,  to  say  that  these  judgments: 
were  dormant  at  the  time  of  filing  this  bill.  Thore  may  have 
been  no  right  to  issue  execution,  but  for  all  other  purposes, 
they  continued  in-full  life  and  had  legal  existence.  And  it 
is  proper  to  bear  in  mind,  that  the  jurisdiction  in  such  cases, 
is  exercised,  notix>aui  legal  process,  but  independent  o^  and 
without  reference  to,  such  process.  The  object  is  to  remove 
an  obstacle,  which  it  is  alleged  is  fraudulently  interposed  to 
prevent  the  collection  of  these  judgments.  As  such  credit- 
ors, they  have  a  right  to  ask  its  removal,  though  when  re- 
moved, they  should  even  be  turned  over  to  their  proper  in- 
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dependent  legal  remedy,  taobtainf the  pvooess  of  the  Iftw  to 
Butke  the  sale.  The  case  of  Hagan  t.  Walk&if'  et  al^  14Hoiv;« 
%dy  and  Burrough  y»  JEUon^  11  Yeaey,  28,  ape  directly  in  point, 
and  clearly  reoognize  the  doctrinei  that  a  judgment  ci^tor 
soay  thus  proceed  in  equity,  though  he  might  aftecwarda  be 
lequired  before  obtaining  ep^ution)  to.D&yiye  his  judgmenlt 
by  scire  JaciaSi 

AnoUier  objectioni  and  the  one  perhaps  mpst  s^ngl^ 
pressed,  is,  that  complainant,  have  npt^esibftuated*  th^- legal 
remedy,  by  having^xecutipn  issued  iaad.X!et^medinuUaicmaf 
and  that  until,  this  had  been. done,  they  have  dp  right  to. aak 
equitable  aid.  On  the  part  of  re^ondenta,  it.  is  claimed  to  be 
the  settled  law,  that  the  return  of  an  execution  unsatisfied  is 
necessary,  before  the  c^noeUor  has,  jurisdiction  of  a  bill  of 
this  character ;  that  the  in^olyency  of  the  debtor  must  be  first 
shown ;  and  that  this  cannot  be.  done  au:  any  other  way  thaa 
by  a  return  of  nulla  bona,  GompUipantai  on  the  other  hand^ 
ipsist  that  the  jurisdictipn  ia  npt  determined,  ahne  by  suob 
rtlvra  of  no  property  fpund^.but.  that  if  it  can  be  otherwisQ 
shown,  that  there  is  no  other  prppei^y,  and  that  the  issuing 
of  an  execution  would  be  unayaiUng,  the  right  to  follow  the 
equitable  estate,  is  as  compJete.  and  peif&ot^  aq  after  a  retun^. 
of  rmUa  bond.  But  if  thi^  is  not  t|:ue,  he»  in  the  second  plaoe^ 
ipsists  that  such  return  is  not  neoe^aa^y  where  the  proceed* 
ing  is  against  a  decede^Vsestate*  Aaide  from  the  adjadioar 
ted  cases,  we  strongly  incline,  to  the  opinion,  that  the  first: 
position  of  complaiTiants.  is  in,aopordanoe  with  reason  and 
common  sense.  If. the. creditor ^lall  charge  in hisbill,  and 
prove  on  the  hearing,  that  the  debtor  is  in  £iGt  insolvent^  and 
that  an  execution,  if  issued,  mx^t  necessarily  be  returned  un- 
satisfied, we  see  no  reason  for  requiring  him  to  go  through 
the  finiitless  form  of  exhausting  his  legal  remedy,  by  retan^' 
of  execution,  no  property  fp.und.  Under  suck  circumstances, 
there  is  no  legal  remedy  to  e^haust^  for  he  shows  that  he  has- 
none.  It  is  true  that  siofik  returns  of  ntUla  iono,  may  in  legal 
contemplation,  be  the  most  satis/aciory  method  of  establishing ' 
the  £Etct  of  insdveney,  but  praetically  it  would  be  scarcely' 
nfkore  conplusiye  or  con vincing  to  tha  noind  of  the  chaneeUor, 
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than  if  proved  by  other  means  or  in  other  ways.  And  jet^ 
doubtless,  the  current  of  authorities  hold  such  return  to  be 
necessary ;  and  without  at  this  time,  further  doubting  or 
questioning  the  reasonableness  of  such  rule,  we  think  it  has 
no  fair  or  legitimate  application,  when  the  proceeding  is 
against  the  estate  of  a  decedent  As  already  stated,  the 
personal  property  of  the  decedent  is  primarily  liable  to  the 
payment  of  his  debts.  As  to  this  portion  of  the  estate,  the 
judgment  creditor  has  no  priority  or  preference  over  others. 
If  this  shall  be  insufficient  to  pay  the  debts  and  charges, 
the  administrator  may  upon  proper  showing,  obtain  an  or- 
der to  sell  the  real  estate.  And  as  to  this  portion  of  the  estate, 
the  judgment  crditor  has  no  preference  over  other  claims,  ex- 
cept such  liens  as  are  allowed  by  law  in  his  favor.  The  per- 
sonal estate  is  to  be  administered  and  distributed  by  the  ad* 
ministrator.  It  cannot  be  sold  under  execution  i^ued,  or 
any  judgment  recovered,  in  the  lifetime  of  the  decedent,  nor 
can  the  real  estate  be  made  subject  to  such  execution,  until 
the  administrator,  heirs,  and  devisees,  are  made  parties  to 
such  judgments,  and  an  order  of  court  obtained  awarding 
execution  against  the  same.  Then,  as  he  cannot  take  per- 
sonal property,  and  cannot  reach  the  legal  estate  in  lands, 
until  he  obtains  an  order  of  court  awarding  execution,  why 
shall  an  estate  be  compelled  to  pay  the  expense  of  such  a 
proceeding  that  can  avail  nothiog,  if  the  equitable  property 
is  all  there  is  from  which  the  judgment  can  be  made  ?  And 
this  suggestion  is  of  conclusive  force,  when  it  is  borne  in 
mind,  that  in  order  to  have  such  execution,  he  must  aver 
that  there  is  real  estalb,  describing  it,  against  which  the  exe- 
cution should  be  awarded.  The  law  does  not  require  vain 
things ;  Collins  v.  Vandeuer^  1  Iowa,  878 ;  neither  does  it  re- 
quire impossible  things. 

But  independent  of  the  view  arising  from  the  statute,  we 
are  satisfied  that  the  rule  requiring  a  return  of  ntiUa  bona, 
has  no  application  when  the  creditor's  bill  is  filed  against  a 
decedent's  estate.  Such  cases  form  exceptions  to  the  general 
rule.  And  in  some  of  the  states,  the  exception  is  carried  so 
far  as  to  allow  the  creditor  to  proceed  in  chancery,  to  reach 
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the  equitable  estate  of  one  deceased,  before  judgment,  and 
this  has  been  permitted  in  our  own  state.  Brupnan  y.  Doo- 
Uukj  1 G.  Greene,  265 ;  and  see  Thompson  v.  Brown,  4  Johns. 
Ch.  630*;  Sweney  v.  Ferguson,  2  Blackf.  129 ;  Kipper  et  al  v. 
Glancey  etal,  lb.  856 ;  O^Brien  r.  CouUer,  lb.  421 ;  Bussely. 
darkens  executors,  7  jOranch,  89 ;  McDowell  v.  Cochran,  11 
lU.  81. 

Other  questions  are  raised  by  counsel,  of  less  importance 
than  those  above  noticed.  But  as  the  cause  will  be  remanded 
and  reheard,  we  forbear  at  present  any  refe^rence  to  such 
other  points,  and  especially  so,  as  from  the  attitude  of  the 
case,  after  bringing  in  the  necessary  parties,  such  questions 
may  not  arise.  We  may  add,  however,  that  it  may  well  be 
doubted,  Vhether  the  insolvency  of  the  decedent  is  averred 
with  sufficient  distinctness,  and  whether  a  satisfactory  adju- 
dication of  the  matters  in  controversy,  would  not  be  more 
certainly  attained,  if  both  parties  should  be  allowed  to  re- 
plead. 

So  much  of  the  decree  as  sustains  the  bill  in  favor  of 
Keeler,  is  reversed,  and  the  whole  cause  remanded  with  leave 
to  amend,  &c. 


GoBDON,  Administrator  v.  Pitt. 

Whore  two  joint  and  several  obligors  on  a  promia8or7  note,  unite  in  their  an- 
swer, and  make  the  same  defence,  and  the  verdict  of  the  jury  is  against  both, 
the  oourt^  under  section  1815  of  the  Code,  may  grant  a  new  trial  as  to  one, 
and  not  as  to  both  of  said  defendants. 

Where  the  evidence  is  oonjQicting,  and  the  court  below  has  overruled  a  motion 
for  a  new  trial,  based  upon  the  Insufficiency  of  the  evidence  to  sustain  the 
▼erdict,  the  appellate  court  will  not  disturb  the  Judgment 

Alter  verdict,  on  a  motion  for  a  new  trial,  it  is  too  late  to  raise  questions  that 
were  not  relied  upon,  by  answer  or  otherwise^  and  in  relation  to  which  no 
instructions  were  asked,  or  exceptions  taken. 

Appeal  from  the  Louisa  District  Court, 

Suit  to  recover  of  Samuel  Pitt,  and  William  Parker,  the 
Vol.  IIL  25 
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amount  of  two  joint  and  seyeral  negotiable  promissory  notefi, 
for  $300  each,  giren  hy  them,  payable  to  plaintiff's  in- 
testate, dated  November  9tli,  1847,  and  payable  respect* 
iyely  in  fourteen  and  tvrenlj-six  months,  with  interest  at  the 
rate  of  ten  per  emtum  per  annum.  The  answer  of  defend- 
ants denies  all  indebtedness,  and  avers  that  the  notes  were 
given  to  John  Pitt  in  his  lifetime,  as  accommodation  notes ; 
that  no  consideration  was  i^eived  for  them,  by  defendants, 
or  either  of  them ;  and  that  the  notes  were  given  to  enable 
the  said  John  Pitt  to  obtain  money  for  his  own  benefit ;  and 
that  the  money  obtained  on  the  notes  by  negotiation,  has 
been  fully  paid.  On  this  answer,  issue  was  joined,  and  the 
evidence  given  as  set  forth  in  the  bill  of  exceptions.  The 
oourt  instructed  the  jury,  that  the  plaintiff  was  not  entitled 
to  recover,  if  they  believed  from  the  testimony  that  the  notes 
were  given  as  accommodation  notes  to  John  Pitt ;  and  that 
the  jury  could  return  a  verdict  against  one  or  both  of  de« 
fendants.  The  bill  of  exceptions  claims,  that  plaintiff's  at^ 
tomey  stated  to  the  jury,  before  they  retired,  that  he  did  not 
daim  a  verdict  against  defendant,  Parker.  The  jury  re* 
turned  a  verdict  against  both  defendants  for  $1,133.50.  The 
defendants  separately  filed  motions  in  arrest  of  judgment, 
and  for  a  new  trial.  The  motion  was  sustained  as  to  defend- 
ant, Parker,  and  overruled  as  to  defendant,  Samuel  Pitt 
Judgment  on  the  verdict,  fix>m  which  defendant,  Pitt,  alone 
appeals. 

The  following  errors  are  assigned  by  defendant,^  Samuel 
Pitt:  1st.  That  the  court  erred  in  inatoiioting  the  jury,  that 
they  could  find  a  verdict  against  one  c^  both  defendants. 
2.  In  granting  a  new  trial  to  one,  and  not  to  both  defend- 
ants. 3.  In  rendering  any  judgment,  except  on  the  finding 
of  the  j  ury.  4.  In  oveixuIiDg  Samuel  Pitt's  motion  in  arrest 
of  judgment,  and  fbr  a  new  trial.  &.  In  not  granting  a  new 
trial  to  both  defendants,  when  it  appeared  on  trial,  that  Bode- 
man,  while  the  holder  of  the  note,  released  defendant,  Par- 
ker. 6.  In  not  arresting  the  judgment  and  granting  a  new 
trial  to  both  defendants,  when  it  was  conclusively  proven  on 
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the  trial,  tbat  plaintiJSF,  as  administrator  of  John  Pitt,  had  no 
right  of  action  on  the  promissory  notes. 

Browning  A  Tracy ^  for  the  appellant 

Starr  A  Phelps,  for  the  appellee. 

SrocKTorr,  J, — ^The  defendant  claims  that  the  court  erred 
in  instructing  the  jury,  that  they  might  return  a  verdict 
against  one  or  both  of  the  defendants.  The  answer  to  this 
is,  that  if  the  instruction  was  erroneous,  which  we  are  not 
prepared  to  admit,  we  do  not  see  that  the  defendant,  Pitt,  is 
prejudiced  thereby,  since  the  verdict  was  against  both  de- 
fendants. It  is  claimed,  in  the  second  place,  that  the  court 
etred  in  granting  a  new  trial  as  to  one,  and  not  as  to  both 
defendants,  and  the  question  is  distinctly  presented,  whether 
in  the  case  of  the  joint  and  several  obligors  on  a  promissory 
liote,  who  unite  in  their  answer,  and  make  the  same  defence, 
where  the  verdict  of  the  jury  is  against  both,  it  is  pertnissi- 
ble  for  the  court  to  grant  a  new  trial  as  to  one,  and  not  as  to 
both  of  said  defendants.  We  should  state  farther,  that  the 
question  in  this  case,  is  made  not  by  the  plaintiff  but  by  the 
defendant  to  whom  the  new  trial  was  refused. 

We  are  not  satisfied  that  it  was  a  sufficient  reason  for 
granting  the  new  trial  to  Parker,  that  the  plaintiff  waived 
say  verdict  againi^  him  before  the  jury  retired,  and  we  are 
qtdte  as  &r  from  being  satisfied  that  the  defendant,  Parker, 
diould  have  been  permitted  to  set  up  as  a  defence  against 
imy  verdict  or  judgment  against  him,  that  he  was  merely  an 
accommodation  party  to  the  note.  Without  going  into  these 
questions  at  present,  although  they  seem  to  have  been  some- 
what relied  upon  by  the  plaintiff,  as  furnishing  the  ground 
isf  the  action  of  the  court  in  granting  the  new  trial  to  Par* 
ker,  we  proceed  to  inquire  simply,  whether  defendant, 
Pitt,  was  entitled  to  a  new  trial,  for  the  reason  that  a  new 
trial  had  been  granted  to  Parker?  The  defendants  in  the 
District  Court,  by  their  joint  answer,  deny  that  they  or  either 
of  them,  received  any  consideration  for  the  notes,  and  aver 
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that  they  were  giveuas  aocommodation  notes,  to  enable  John 
Pitt  to  raise  money  on  them  for  his  own  benefit,  by  negotia- 
ting them ;  to  this  answer  there  was  a  denial.  The  cause 
being  submitted  to  the  jury,  on  issue  joined,  a  verdict 
was  returned  in  £Etyor  of  the  plaintiff  against  both  defend- 
ants. We  are  not  asked,  at  present,  to  decide  whether  the 
court  properly  arrested  the  judgment  as  to  Parker;  and  the 
sufficiency  of  the  reasons  operating  on  the  mind  of  the  court^ 
in  granting  him  a  new  trial,  are  not  before  us  for  review, 
To  deny,  however,  to  the  court  the  power  and  authority  to 
refuse  the  new  trial  to  Pitt,  would  be  to  assume  that  no  state 
of  case  could  arise,  and  no  defence  be  made  by  Parker  in  the 
action  against  him,  which  would  not  be  equally  as  effectual 
for  tbe^  discharge  of  his  co-defendant,  Pitt.  In  other  words^ 
that  if  Parker,  at  a  subsequent  trial,  should  make  good  a  de- 
fence which  would  discharge  him  of  the  obligation  of  the 
notes,  Pitt  ought  to  be  equally  discharged.  This  position 
we  do  not  wish  to  be  compelled  to  assume.  Both  defend- 
ants, it  is  true,  appear  equally  and  jointly  bound  on  the 
notes ;  and  whilst  we  recognize  the  well  settled  rule  of  law, 
that  if  two  or  more  are  jointly  bound,  or  jointly  or  severally, 
and  the  obligee  releases  as  to  one  of  them,  all  are  discharged. 
2  Parsons  on  Contracts,  28.  Yet  it  is  quite  as  well  settled, 
that  a  state  of  facts  may  be  shown  to  exist  as  to  one  joint 
obligor,  which  would  release  him  firom  his  liability,  and  leave 
his  co-obligor  still  liable.  The  Code  (§  1815,)  may  af- 
ford some  light  on  this  subject,  and  furnish  the  fullest  au- 
thority for  the  action  of  the  District  Court  The  section  reads 
as  follows :  ''  Judgment  may  be  rendered  for  or  against  one 
or  more  of  several  defendants ;  or  the  court  when  practica- 
ble, may  determine  the  tdtimate  rights  of  the  parties  on  each 
side,  as  between  themselves,  and  give  judgment  accordingly." 
The  court  may  have  been  of  opinion,  that  there  was  suffi- 
cient ground  for  rendering  judgment  against  Pitt,  and  for 
arresting  the  same  as  to  Parker,  and  granting  him  a  new 
trial,  as  authorized  by  the  above  recited  section.  Whether 
the  discretion  vested  in  the  court,  was  properly  exercised  in 
granting  the  new  trial  to  Parker,  we  are,  as  before  remarked, 
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not  called  upon  to  determine.  But  in  refusing  the  new  trial 
to  Pitt,  we  cannot  say,  that  under  the  circumstances,  or  for 
the  reasons  alleged,  there  was  any  such  error  in  the  judg- 
ment of  the  court,  as  that  defendant,  Pitt,  can  complain,  or 
that  this  court  should  interfere  to  reverse  the  judgment  of 
the  District  Court,  and  order  such  new  trial.  These  remarks 
-will  suffice  to  dispose  of  the  second  and  third  assignment  of 
errors. 

It  is  claimed,  in  the  fourth  place,  that  the  evidence  was  in- 
sufficient to  warrant  the  verdict  of  the  jury,  and  that  the 
same  should  have  been  set  aside  as  against  the  weight  of  the 
testimony.  That  there  is  a  conflict  in  the  testimony,  we  have 
no  hesitation  in  admitting.  Two  of  the  witnesses  testify  to 
hearing  John  Pitt  say,  at  different  times,  after  the  notes  were 
given,  that  Samuel  Pitt  did  not  owe  him  anything ;  that  the 
notes  were  given  to  enable  him  to  pay  for  lus  lands ;  and 
that  if  he  had  not  got  them,  he  would  have  lost  his  land. 
On  the  other  hand,  it  is  shown,  that  John  Pitt  had  negotiated 
the  notes,  and  that  they  had  passed  out  of  his  hands  at  the 
time  of  said  conversation ;  that  about  the  time  said  notes 
were  given,  John  Pitt  sold  to  Samuel  one  hundred  and  twenty 
acres  of  land ;  and  one  of  the  witnesses  testifies,  that  in^t 
conversation  he  had  with  both  of  the  Pitts,  in  the  spring  of 
1860,  and  about  the  time  that  Samuel  Pitt  was  starting  for 
California,  he  understood  from  them  that  Parker  had  signed 
the  notes  as  an  accommodation  party,  but  that  he  did  not 
understand  from  them,  that  Samuel  Pitt  had  signed  them  as 
such;  and  he  received  the  impression  that  Samuel  owed 
John  the  amount  of  the  notes,  and  that  Parker  had  signed 
them  to  enable  John  Pitt  to  negotiate  them,  and  raise  money 
to  pay  for  a  tract  of  land  he  had  bought ;  and  that  Samuel 
Pitt's  note  at  that  time,  would  not  be  considered  very  good. 
Upon  this  state  of  evidence,  the  jury  found  that  Samuel  Pitt 
was  liable  on  the  notes,  and  the  District  Court  having  re- 
fused to  grant  the  motion  for  a  new  trial,  on  the  ground  of 
the  insufficiency  of  the  evidence,  we  are  not  disposed  to  dis- 
turb the  decision. 

It  is  claimed  by  defendant  further,  that  it  is  shown  by  the 
testimony,  that  while  Bodeman  was  the  holder  of  the  notes 
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sued  on,  Parker  was  released  fix)m  the  payment  of  thenii  and 
that  such  release  discharged  Samuel  Pitt  It  does  not  ap- 
pear that  this  defence  was  in  any  manner  roUed  upon  at  iha 
time,  in  the  court  below,  either  by  plea  or  otherwise.  Np 
instruction  was  asked  of  the  court  upon  the  point,  nor  anjr 
exception  taken.  The  only  evidence  given,  remotely  beaj^ 
ing  upon  it,  was  by  Kaster,  one  of  plaintiff's  witnesses,  who 
testified,  that  about  the  time  that  Samuel  Pitt  was  going 
away  to  California,  Parker  became  uneasy  about  the  notes, 
and  witness  understood  that  John  Pitt  executed  4  deed  qf 
trust  on  his  land,  and  a  bill  <^  sale  on  his  horses,  to  Bode- 
man,  the  holder  of  the  notes,  so  as  to  relieve  Parker  from 
the  payment  of  the  notes.  The  court  was  asked  to  infer 
from  this  testimony,  that  Bodeman  had  released  Park^,  one 
of  the  joint  and  several  obligors ;  and  that  Samuel  Pitt  was 
thereby  released  also.  We  do  not  think  the  evidence  au- 
thorized any  such  conclusion,  even  if  the  defendant  was  in 
a  position  to  make  the  objection  in  this  court  The  comt  b^- 
low  was  not  asked  to  instruct  th^  jury,  that  the  release  of 
Parker  by  Bodeman,  was  equally  a  release  of  Pitt^  and  afifir 
verdict,  it  was  too  late  to  raise  that  question,  on  amotion  for 
a  new  trial. 

The  last  point  made  by  defendant  is,  that  the  District 
Court  erred  in  not  granting  both  defendants  a  new  trial,  f<Mr 
the  reason  that  plaintiff  had  no  right  of  action,  the  notes  ap- 
pearing to  have  been  assigned  to  Bodeman,  without  ever 
having  been  re-assigned  to  plaintiff's  intestate.  It  appears 
from  the  record,  that  the  assignment  on  the  back  of  the  notes 
to  Bodeman,  had  been  erased  before  suit  brought  This  wfts 
sufficient  to  enable  plaintiff  to  recover,  without  a  re-assign- 
ment to  John  Pitt  The  holder  of  a  negotiable  note,  is  pre- 
sumed to  have  the  beneficial  interest  in  it  He  may  strike 
out  any  indorsement  on  it,  and  being  the  payee,  nmy  bring 
the  action  in  his  own  name.  Qmant  v.  WiUis  Jt  Bradley^  X 
McLean,  427.  But  this  question  was  first  made  to  the  court 
on  the  motion  in  arrest  of  judgment,  after  the  verdict  by  the 
jury  in  favor  of  the  plaintiff.  It  was  too  late  at  that  stage 
of  the  proceedings,  to  make  any  objection  to  the  plaintiff's 
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tide  to  the  iwrtes^  The  questroa  ahoold  have  beeu  raised  on 
the  trial,  when  plaintiff,  if  neeessaiy,  might  have  had  an  op- 
portunity to  explain  the  manner  in  which  the  notes  came 
into  his  poasessioD,  or  into  the  possession  of  his  intestate* 
There  being,  therefore,  no  error  in  the  decision  of  the  Dis- 
trict Court,  in  refusing  to  arrest  the  judgment  as  to  Samuel 
Pitt,  the  judgment  will  be  aflBrmed. 

Judgment  affirmed. 


ZUOENBUHLER  V.  GiLLIAH  AND  THOMPSON. 

Where  the  plaintiff  alleged  in  his  petition,  that  he  is  the  owner  of  the  south 
twentj-flvefeet  and  five  inches  ofHit  Ko.  t2,  in  the  town  of  Dubuque ;  that 

'  there  is  a  two  story  brick  building  thereon,  also  owned  by  him,  in  which  he 
reaides^  and  carAea  on  his  business;  thaA  the  defendants  have  oommenoed 
the  erection  of  a  building  on  the  adjacent  bt,  No.  72  a,  on  the  south  of  the 
plaintiff's  lot,  and  that  they  have  cut  holes  in  the  wall  of  plaintiff 's  building, 
and  were  preparing  and  threatening  to  use  the  south  wall,  Ibrthe  purpose 
of  introducing  therein,  and  supporting  theroon,  th»  joists*  and  other  fixtures 
of  the  building  by  them  ooounenced,  without  \h^  consent  of  plamtifi^  and 
against  his  express  direction,  which  acts  '*  wiU  be  greatly  to  the  damage  of 
petitioner,  to  wit :  in  the  sum  of  five  hundred  dollais '"  which  petition  claimed 
damages,  "for  the  trespass  aforesaid,**  to  the  sum  of  money  above  demanded, 
and  also  adced  for  an  injunction,  whioh  waa  gpranted;  and  where  the  answer 
of  the  defendants  admitted  that  the  plaintiff  was  the  owner  of  lot  No.  72, 
and  averred  that  his  said  building  is  situate  partly  beyond  the  line  between 
lots  73  and  72  a,  and  is  in  part  upon  the  latter;  that  one  A.  is  the  owner  in 
^  of  said  lot  72  a,  which  is  a  comer  lot  in  the  block  or  square ;  that  they 
are  erecting  a  building  on  lot  T3  a,  and  haVe  out  some  holes  in  plaintiff's  wall, 
in  which  they  intend  to  insert  brick  and  joiata^  ibr  the  support  of  their  build- 
ing, as  they  have  a  right  to  do ;  that  before  they  commenced  the  erection  ot 
their  building,  the  said  A.  offered  to  pay  the  plaintiff,  for  one-half  of  said 
wall ;  and  that  he  is  still  ready  and  willing  so  to  do ;  and  where  the  plain- 
tiff replied,  denying  that  A.  had  offered  topay  hhn  half  the  value  of  the  wall, 
and  averring  that  he  haa  ahrajys  been,  and  stiU  iS|  wilUztg  that  A.  and  hia 
lessees  should  use  the  wall  as  a  partition  wall,  on  paying  him  one-half  the 
oost  of  erecting  the  same,  and  one-half  the  value  of  the  land  upon  which  it 
stands;  and  where  the  testimony  of  experienced  surveyors  was  taken,  as  to 
the  location  of  plaintiff 'sbuilding,  whose  evidence  was  conflicting,  and  there- 
upon the  court  i^pointed  three  referees,  to  survey  Ihe  lots  and  report  to  the 
ooort,  who  reported  that  the  building  of  the  plaintifi^  stood  in  the  fh>nt  two 


s  391 
103  17 
10->    210 


892  SUPREME  COURT  CASES— 1866. 

Zngenbnhler  r.  QUliam  and  Tbompaon. 

inches,  and  in  the  rear  six  and  thiee-fonrthfl  inches  upon  lot  7  2  a ;  and  whero 
the  court  dissolyed  the  tx^i]nction,and  rendered  Judgment  against  the  plun- 
tiff  for  costs. 
Btidf  1.  That  the  case  was  an  action  for  trespass. 

2.  That  for  the  want  of  all  those  ayerments  m  the  petition,  which  are  requiaxto 
to  authorize  an  ixgunction  jn  a  case  of  trespass^  the  injunction  could  not  be 
sustained. 

3.  That  the  action  of  trespass  could  not  be  sustained,  for  the  acts  alleged  to 
haye  deen  done  by  the  defendants. 

4.  That  the  plaintiff  had  the  right  to  build  his  wall  midway  on  the  line  be- 
tween the  two  lots. 

6.  That  the  defendants,  by  building  into,  and  using  the  wall,  made  it  a  party 
wall,  and  became  liable  to  contribute  to  the  cost  of  its  erection. 

The  act  entitled  "An  act  respecting  walls  in  common,"  approved  January  24, 
1855,  (Laws  of  1855,  130),  is  bat  declaratory  of  the  common  law  on  that 
subject 

Appeal  from  the  Dubuque  District  Court 

The  plaintiff  alleges  that  he  is  the  owneif  of  the  south 
twenty -five  feet  and  five  inches  of  lot  No.  72,  in  the  town  of 
Dubuque,  Iowa,  and  that  there  is  a  two  story  brick  building 
ihereon,  also  owned  by  him,  in  which  he  resides  and  carries 
on  his  business ;  that  the  defendants  have  commenced  the 
erection  of  a  building  on  the  adj^icent  lot,  No.  72  a,  on  the 
south  of  the  plaintiff's  lot,  and  have  cut  holes  in  the  wall  of 
plaintiff's  building,  and  were  preparing  and  threatening  to 
use  the  south  wall  for  the  purpose  of  introducing  therein^ 
and  supporting  thereon,  the  joists  and  other  fixtures  of  the 
building  by  them  commenced,  without  the  consent  of  plain- 
tiff, and  against  his  express  direction  and  will,  which  act  he 
alleges,  ^^  will  be  greatly  to  the  damage  of  your  petitioner^ 
to  wit :  in  the  sum  of  five  hundred  dollars.  Wherefore, 
your  petitioner  claims  damages  firom,''  the  defendants,  for 
the  trespass  aforesaid,  to  the  sum  of  money  above  de- 
manded, and  asks  judgment  therefor,  with  costs.  He  then 
prays  a  writ  of  injunction  to  stay  the  doings  of  the  defend- 
ants, and  for  such  further  relief  as  may  be  proper  in  the 
premises. 

The  defendants'  answer,  admits  that  the  plaintiff  owns 
lot  No.  72,  but  avers  that  his  said  building  is  situated  partly 
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beyond  iSie  line  between  lot  No.  72  and  72  a,  and  is  m  part 
upon  the  latter.  They  allege  that  one  Ames  is  the  owner  in 
fee  of  said  lot  72  a,  (which  is  a  comer  lot  in  the  block  or 
square),  and  that  they  have  leased  the  same  from  him.  They 
admit  that  they  are  erecting  a  building  on  lot  72  a,  and  that 
they  have  cut  some  holes  in  plaintiff's  wall,  in  which  they 
intend  to  insert  brick  and  joist,  (and  have  done  so  partially), 
for  the  support  of  their  building,  and  this  they  claim  they 
have  a  right  to  do.  They  allege,  that  before  they  commenced 
the  erection  of  their  building,  the  said  Ames,  the  owner  in 
fee,  offered  po  pay  the  plaintiff  for  one-half  of  said  wall,  and 
that  he  is  still  ready  and  willing  so  to  do.  The  plaintiff  in 
his  replication  denies  that  Ames  has  offered  to  pay  him  half 
the  value  of  the  wall,  and  avers  that  he  has  always  been,  and 
still  is,  willing  that  Ames  and  his  lessees  should  use  the  wall 
as  a  partition  wall,  on  paying  hinr  one-half  the  cost  of  erect- 
ing the  same,  and  one-hdf  the  value  of  the  land  upon  which 
it  stands.  A  considerable  amount  of  testimony  was  taken, 
it  being  principally  that  of  experienced  surveyors,  to  show 
on  the  one  hand,  that  the  plaintiff's  building  waa  wholly  on 
lot  72,  and  on  the  other  that  it  stood  partly  on  lot  72  a. 
Many  of  the  witnesses  found  it  to  stand  partly  on  the  latter 
lot ;  the  witnesses  varying  from  two  to  eight  inches,  in  the 
front,  and  &om  six  to  ten  inches  in  the  rear.  During  the 
pendency  of  the  cause,  the  District  Court  appointed  three 
conmiissioners  to  survey  the  lot  with  care,  and  report  upon 
this  question.  They  reported  that  plaintiff's  building  stood 
in  the  front  two  inches,  and  in  the' rear  six  inches  and  three- 
fourths,  upon  lot  No.  72  a.  Whereupon  the  court  ordered 
that  the  injunction,  (theretofore  ordered),  be  dissolved,  and 
that  the  defendants  recover  their  costs  of  the  plaintiff.  After 
this  apparently  final  judgment,  the  court  appointed  one 
Hetherington,  to  appraise  the  wall  between  the  parties,  who 
reported  thereon  at  the  next  term,  that  is  the  May  term,  1866. 
And  the  cause  then  coming  up  on  the  said  report,  it  was  or- 
dered and  adjudged,  that  as  a  final  judgment  was  entered  at 
the  last  term  of  the  court,  the  cause  be  stricken  firom  the 
docket.    The  plaintiff  appeals. 
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BuTi  it  Barker^  ^x  tfee^appeUai^l^  ciJted  Lnwa  of  1855,  ISO  ; 
2  Bouv,  Ina  178. 

ji^z^,  KcKmlayi  &  Poor^  for  tbe  aj^Uees^  cited  RanJcm 
V.  CharJess,  19  Miaaowi,  490 ;  Norway  v,  iZotiw,  19  Veseyt 
U7;  8  Paige,  213;  8  Yesoj,  89;  5  Metoakf,  U8;  3  K^dHu 
Com.  437 ;  1  Boioat  489. 

Woodward,  J. — We  have  endeavored  to  take  suoh  a 
view  pf  this  cause,  as  to  sustain  the  plaintiff  in  court,  and  io, 
the  action  as  it  now  stands,  without  examining  it  toostricdj^ 
g^ve  ^  relief  which  is  finally  indicated  in  this  opinion.  It 
^  too  manifestly  an  action  for  a  trespass,  to  permit  of  its  be- 
i(Qg  caUed  a  bill  in  chancery,  and  dea)t  with  accordingly. 
Keither  can  the  injimction  he  sustained,  for  the  want  of  att 
those  averments  which  are  requisite  to  an  injunction  in  a 
case  of  trespass.  O&toles  v.  Sham,  2  Iowa,  496.  Again,  the 
judge  or  court  trying  the  cause  instead  of  a  jury,  has  found 
the  plaintiff's  building  to  be  upon  the  defendants'  lot.  This 
fillet  suggests  the  question,  whether  an  action  in  the  nature 
of  trespass,  can  be  sustained  for  the  acts  here  done  by  the 
defendants?  and  we  are  inclined  tQ  think  that  it  canuiOfU 
The  case  does  not  profess  tp  have  brought  all  the  evidence 
to  this  court ;  nor  is  it  intended  probably,  that  we  should  re- 
view the  testimony,  as  upon  a  motion  for  a  new  trial,  and  it 
is  not  our  pnovince  to  do  so.  We  must  take  thereto  as 
found  and  reported  by  ti»e  court  below,  and  not  the  evid^noe 
XLpm  which  the  &cts  rest. 

It  is  yery  likely  that  the  plaintiff's  wall  may  have  been 
erected  beyond  his  line  through  mistake;  for  it  is  well  known 
ih^t  hardly  any  two  surveys  will  precisely  agree,  and  give  a 
town  lot  the  same  ^xjblcX  locality  or  boundaries.  This  diffi^ 
culty  is  experienced  where  the  survey  must  be  accurate,  eveo 
tp  an  inch  and  less.  Perhaps  ikx  two  of  the  surveyors  who 
were  witnesses  in  this  cause,  concurred  entirely.  As  the  re^ 
suit  of  all  the  survey  and  testimony,  the  court  find  that  th^ 
plaintiff's  house  is  on  the  defendants'  lot  two  inches  in  the 
front,  and  six  inches  and  thre^-quarter?  in  the  rear.    But  i% 
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is  immaterial,  we  conceive,  whether  the  building  was  so 
placed  through  mistake  or  intentionally.  It  is  probable  that 
the  owner  of  lot  72,  would  have  a  right  so  to  place  it.  This 
subject  matter  is  referrable  to  the  head  of  urban  servitudes 
or  easements.  And  under  this  view  of  it,  tfeere  w^  no 
wrong  in  placing  the  wall  Qfhid way  oa  the  Un^.  J^id  on  the 
other  hand,  the  del^dants  cannot  gratuitansly  ajq)yopriate 
it  Neither  Ames  nor  his  lessees,  have  soug'ht  to  have  the 
wall  removed.  They  build  into  it — they  us^  it — and  in  so 
doing,  they  niake  it  a  party  wal),  and  becon;^  jliab)?  to  o^n- 
tribute  to  its  oost,  if  the  plaintiff  should  file  his  petition  based 
upon  these  grounds.  Bouvier  (2  Inst.  1T8)  says,  where  only 
one  of  the  owners  of  two  adjoining  lots,  wish^  to  b.ujild, 
he  has  a  right  to  build  the  wall  of  the  xnmH  thickne^  pajT^y 
upon  his  own  ground,  and  partly  upon  ike  adjoimng  estete. 
In  this  case,  where ^the  other  owner  is  desirous  of  building,* 
he  may  use  so  much  of  such  party  wall  as  he  may  want,  by 
paying  one-half  of  its  value  to  the  first  builder,  and  then  they 
are  joint  owners  of  so  much  of  such  paity  wall.  And  see 
Bouv.  Diet.  tit.  Party  Wall;  8  Kent,  485;  1  Dall.  867. 
The  aot  of  January  24, 1856,  (pamphlet  laws,  180,)  is  based 
upon  the  law,  as  above  briefly  expressed,  and  is  probably  but 
a  declaration  of  the  common  law  on  the  s^ibje^t.  Thips  it 
seems  unnecessary  to  spend  tim^e  in  the  midst  of  pressing 
duties,  to  determine  whether  an  action  as  fi^r  a  trespass,  would 
or  would  not  lie  in  any  imaginable  case ;  but  we  have  thgugJbLt 
it  more  conducive  to  the  interest  of  the  partaea,to  Venture  ¥poii 
these  suggestions,  as  probably  tending  to  the  peaceful  sei^tl^ 
ment  of  a  matter  concerning  which  there  is  very  little  cau^e 
for  litigation.  Th^  judgment  of  the  District  Cou^  wjyil 
be  affirmed. 

After  the  above  opinion  was  filed,  a  petition  for  a  x^ 
hearing  was  presented^  upon  the  ground  that  the  jvidg* 
ment  rendered  would  constitute  a  bar  to  a  further  pqof 
ceeding.  That  judgment  being  regarded  as  one  of  non- 
suit only,  it  is  not  considered  as  p;resenting  the  diffiovdty 
suggested.  ^^ 


896  SUPREME  COURT  CASES— 1856. 

Wagner  r.  BimelL 


WAaKER  V.  BiSSELIi. 

The  common  law  role,  tiiat  every  man  is  required  to  keep  his  cattle  within  his 
own  dose,  under  the  penalty  of  answering  in  damages  for  all  injuries  aridng 
from  their  running  at  large,  is  not  in  foroe  in  the  state  of  Iowa. 

Where  in  an  action  of  replevin  for  certain  oatUe,  the  defendant  answered,  de- 
nying the  plaintiff's  right  to  the  possession  of  the  cattle,  and  also  alleged  as 
a  special  ground  of  defence,  that  the  cattle,  (which  he  admits  to  be  the  prop- 
erty of  the  plaittti£f),  did,  on  the  17th  day  of  August,  1856,  trespass  upon  the 
lysctowJ  land  of  defendant,  and  whUe  so  trespassing,  and  after  he  had  sof- 
&red  damage  thereby  to  the  amount  of  fifty  doUars,  he  distrained  the  same, 
as  he  had  a  right  to  do;  and  while  thus  lawfully  distrained,  and  while  be 
thus  rightfully  had  the  possession,  the  said  plaintiff  replevied  the  said  cat- 
tle^ without  paying,  or  offering  to  pay  for  the  damages  so  sustained,  to  which 
answer  the  plaintiff  demurred,  and  the  demurrer  was  sustained  by  the  court ; 
and  where  the  defendant  refhaed  lo  answer  over,  and  judgment  was  there- 
upon rendered  against  him;  BeH,  That  the  demurrer  was  properly  sus- 
tained. 

Apj>eal  from  the  Jones  District  (hurt. 

This  was  an  action  of  replevin  for  certain  cattle.  Defend- 
ant answered,  denying  the  plaintiflfs  right  to  the  possession, 
and  also  alleging  as  a  special  ground  of  defence,  that  said 
cattle,  (which  he  admits  to  be  the  property  of  plaintiff,)  did 
on  the  17th  day  of  August,  1856,  trespass  upon  the  unin- 
dosed  land  of  defendant,  and  while  so  trespassing,  and  after 
he  had 'Suffered  damage  to  the  amount  of  fifty  dollars,  he, 
said  defendant,  distrained  the  same,  as  he  had  a  right  to  do ; 
and  while  thus  lawfully  distrained,  and  while  he  thus  right- 
fully had  the  possession,  the  said  plaintiff  replevied  the  said 
catde,  without  paying,  or  offering  to  pay,  for  v^  damages 
sustained.  To  this  answer,  the  plaintiff  demurred,  which 
was  sustained.  Defendant  refused  to  answer  over,  and  judg- 
)nent  being  against  him,  he  appeals. 

W.  J.  Henry,  for  appellant. 

The  demurrer  of  the  plaintiff  to  the  answer  of  the  defend- 
ant, should  have  been  overruled.    The  demurrer  is  to  the 
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whole  answer  of  the  defendant,  when  the  answer  presents 
a  general  and  special  bar  to  the  plaintiff's  cause  of  action. 
The  question  raised  bj  the  special  matter  set  up  bj  the  de« 
fendant  in  his  answer,  has  never  been  adjudicated  by  the 
Supreme  Court  of  this  state,  and  is  one  of  vital  importance 
to  the  farming  interest  of  the  state.  The  common  law  au- 
thorities are  uniform  in  holding,  that  one  man  is  not  bound  to 
fence  his  land  against  the  cattle  of  another ;  but  on  the  con- 
trary, every  man  is  bound  under  the  penalty  of  being  counted 
a  trespasser,  to  keep  such  animals  as  are  the  subjects  of  abso* 
lute  property,  upon  his  own  soil.  See  1  Cowen,  91 ;  16  Mass. 
38 ;  19  Johnson,  885 ;  2  H.  Bl.  527. 

It  only  remains  then,  to  be  seen  how  fer  this  principle  of 
the  common  law  has  been  changed  by  the  legislation  of  this 
state.  Section  918  of  the  Code,  provides  that  when  any  per* 
son  is  injured  in  his  land,  he  may  recover  his  damages,  by 
an  action  against  the  owner  of  the  beast,  or  by  distraining 
the  beast  doing  the  damage ;  provided,  that  if  the  beast  were 
lawfully  on  the  adjoining  land,  and  escaped  therefrom  Ia 
consequence  of  the  neglect  of  the  person  suffering  the  dam- 
age, to  maintain  his  part  of  the  division  fence,  the  owner  of 
the  beast  shall  not  be  liable  for  such  damage.  This  section 
of  the  Code  may  be  said  to  embrace  all  the  statutory  provi- 
sions now  in  force,  in  any  manner  changing  the  common  law. 
This  provision  of  the  Code  is  analogous  to  the  provisions 
made  by  the  statute  of  the  state  of  New  York,  under  which 
there  have  been  a  number  of  adjudicated  cases,  whioji  estab- 
lish the  principle  that  the  ordinary  declaration  in  an  action 
of  trespass  qiuire  clausum  fregit^  is  sufficient  to  entitle  the 
plaintiff'  to  recover  in  the  first  instance,  and  the  burthen  of 
averring  and  proving  that  the  beasts  were  lawfully  on  the  ad- 
joining close,  and  escaped  there&om  in  consequence  of  the 
neglect  of  the  party  injured  to  maintain  his  part  of  the  divi- 
sion fence,  or  that  the  defendant  had  a  license  or  a  right  of 
common  in  the  land  of  the  plaintiff,  is  on  the  defendant  In 
Wells  V.  HoweUj  19  Johnson,  885,  it  was  decided  that  an 
owner  of  an  uninclosed  field,  may  maintain  trespass  against 
an  owner  of  ahorse  grazing  there,  unless  the  defendant  shows 
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a  right  to  permit  his  cattle  to  go  at  large.  The  nucleus  of 
all  the  authorities  in  relation  to  this  subject,  is  the  ancient 
maxim  that  no  man  shall  take  advantage  of  his  own  wrong 
or  negligence  in  his  prosecution  or  defence  against  another, 
and  that  he  is  bound  to  use  anything  that  is  his,  so  as  not  to 
hurt  another  by  such  user.    See  6  Mod.  814. 

Thus  the  court  will  see  from  the  weight  of  authority,  that 
tiie  question  in  relation  to  the  right  of  the  plaintiff  to  main- 
tain  replevin  for  cattle  impounded,  damage  feasant  cannot 
be  raised  on  demurrer,  as  the  section  of  the  Code  ab6ve  re- 
ferred to,  gave  to  the  defendant  the  right  to  impound  cattle 
thus  taken,  unless  they  were  rightfully  on  the  adjoining  close. 
The  doctrine  enunciated  by  the  Supreme  Court  of  the  state 
of  Dlinois,  in  the  case  of  Sedy  v.  Peters^  5  Gilm.  130, 
stands  unsupported  by  the  decision  of  any  other  state  of  the 
Union,  and  indeed  it  cannot  be  entitled  to  much  weight.  It 
is  a  case  too,  upon  which  the  court  was  divided  in  opinion, 
and  I  think  that  the  dissenting  opinion  of  Judge  Catroi)^,  is 
entitled  to  &r  more  consideration  than  the  opinion  of  the 
majority  of  the  court ;  but  as  this  and  other  decisions  of  the 
.  Supreme  Court  of  Illinois,  are  relied  upon  by  the  counsel  for 
the  plaintiff,  I  propose  to  look  more  particularly  into  the  au- 
thority upon  which  they  are  based,  and  first :  It  was  not  pre- 
tended that  these  decisions  were  founded  upon  the  common 
law ;  but  upon  the  contrary,  the  court  itself  admits  that  it 
was  an  alteration  of  the  common  law  principle,  and  claimed 
to  find  their  authority  under  a  statute  of  the  state,  but  as  we 
have  not  a  similar  statute,  those  cases  can  be  entitled  to  but 
little  consideration ;  for  indeed  if  such  a  statute  did  exist,  I 
should  be  inclined  to  doubt  its  constitutionality ;  as  the  right 
to  the  soil  is  an  absolute  right,  and  where  such  right  is  once 
acquired,  no  subsequent  act  of  legislation  should  be  allowed 
in  any  case  to  limit  the  exercise  and  enjoyment  of  such 
right. 

Again,  it  is  claimed  that  there  is  a  right  of  common  in  this 
state ;  but  if  such  a  right  exists,  it  must  be  founded  upon  cus^ 
torn,  as  we  have  no  statute  granting  any  such  right,  and  it 
will  scarcely  be  seriously  contended  that  a  right  founded 
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Upon  custom  would  be  good,  as  one  of  the  incidents  neces- 
sary to  make  a  good  custom  is,  that  it  must  have  existed  so 
long,  that  the  memory  of  man  runneth  not  to  the  contrary ; 
and  in  a  state  that  has  been  inhabited  only  about  twenty 
y^eaUB,  such  custom  is  not  good,  and  if  there  was  a  custotn  ex« 
ifiting  in  some  parts  of  the  state,  allowing  cattle  to  run  at 
large,  it  could  not  be  taken  notice  of  &»  officio  by  the  court, 
on  a  demurrer  to  the  defendant's  answer,  but  should  hate 
been  pleaded. 

The  question  in  relation  to  i^tock  running  at  large,  yrhs 
made  the  subject  of  legislative  action,  in  this  state,  in  the  yeai^ 
A.D.  1844.  See  Acts  of  1844-6,  p.  22,  §  7.  By  which  act 
it  was  provided,  that  in  all  cases  whei^  there  was  no  fence, 
or  if  in  the  opinion  of  the  fence  viewers,  the  fence  over  or 
through  which  the  trespassing  animal  entered,  be  not  a  law- 
ful f^ce,  according  to  the  requirementis  of  the  first  section  cf 
this  act,  no  damage  shall  be  recoverable.  This  act  was  re- 
pealed by  the  Code,  §  918.  The  action  of  the  legislature 
ift^ows  conclusively,  that  this  principle  of  common  law  has 
been  adopted  in  this  state,  and  that  it  is  now  the  common 
law  of  tiie  state. 

Josqih  Mann^  for  the  appellee. 

The  plaintiff  contends  that  he  had  a  light  to  hold  defend^ 
ant's  cattle  for  damage  done  by  tiiem  upon  uninclosed  land, 
untU  such  damage  was  paid ;  which  perhaps  would  be  cor- 
rect, if  the  common  law  upon  the  subject  of  inclosure  pre- 
vails in  this  state,  and  he  had  complied  with  the  require- 
ments of  the  statute  in  making  hrs  statement,  describing  the 
l»{id,  &o.,  and  having  the  fence  viewers  to  assess  the  damage, 

Chapter  68.  of  the  Code,  under  which  the  plaintiff  in  eito* 
bases  his  right  to  distrain  the  defendant's  cattle,  presup- 
poses him  to  have  his  land  inclosed  with  a  lawful  fence,  fot 
section  913,  provides,  "  that  if  the  beast  be  on  the  adjoining 
land,  and  escaped  therefrom  in  consequence  of  the  neglect  of 
the  person  suffering  the  damage,  to  maintain  his  part  of  the 
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division  fence,  the  owner  of  the  beast  shall  not  be  liable  for 
such  damage." 

^  The  common  law  rule,  that  the  owner  of  a  close  was  not 
bound  to  fence  against  the  adjoining  close,  has  never  been 
adopted  in  this  state.  There  is  no  principle  of  the  comsion 
'  law  so  inapplicable  to  the  condition  of  our  country  and  people, 
as  the  one  which  is  sought  to  be  enforced  now  for  the  first 
time,  since  the  settlement  of  the  state.  It  has  been  the  cus- 
tom in  Iowa,  so  long  that  the  memory  of  man  runneth  not 
to  the  contrary,  for  the  owners  of  stock  to  suflfer  them  to  run 
at  large,  and  no  one  has  questioned  their  right  to  do  so,  al- 
though hundreds  of  cases  must  have  occurred  where  the 
owners  of  cattle  have  escaped  the  payment  of  damages  on 
account  of  the  insufficiency  of  the  fence.  I^ot  until  now  has 
it  been  contended,  that  the  common  law  rule,  that  the  owner 
of  cattle  was  bound  to  fence  them  up,  was  in  force  in  this 
state. 

The  universal  understanding  of  all  classes  of  the  commu* 
nity,  upon  which  they  have  acted,  by  inclosing  their  crops 
and  letting  their  cattle  run  at  large,  should  be  entitled  to  con- 
sideration  in  determining  what  the  law  is.  See  1  BL  Com. 
76 ;  2  lb.  31 ;  Lill.  Eeg.  516.  . 

It  would  be  an  absurdity  for  the  legislature  to  pass  acts 
from  time  to  time,  (which  has  been  done,)  restraining  certain 
stock  from  running  at  large,  if  all  stock  were  by  law  prohib- 
ited  &om  running  at  large. 

The  plaintiff  shows  in  his  answer,  that  the  land  damaged 
was  not  inclosed,  but  in  common,  so  that  if  there  was  any 
damage  done,  it  was  occasioned  by  his  own  negligence,  and 
he  has  suffered  damnum  absque  injuria.  See  12  John.  488. 
In  Illinois,  where  there  is  a  similar  statute  to  our  own,  it  has 
been  decided  that  the  common  law  requiring  the  owner  of 
cattle,  hogs,  &c.,  to  keep  them  upon  his  own  land,  does  not 
prevail  there,  and  that  the  tenant  of  land  in  this  state  is 
bound  to  fence  against  cattle.  See  6  Gilm.  ISO,  and  13  HI. 
609. 

The  plaintiff  admitting  that  the  cattle  belonged  to  defend- 
ant,  and  that  he  had  no  fence  on  the  land  damaged,  and  hav- 
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ing  failed  to  show  in  his  answer,  that  the  fence  viewers  had 
assessed  to  him  any  damage,  but  on  the  contrary,  admitting 
that  the  defendant  was  damaged  in  the  sum  of  five  dollars, 
for  the  wrongful  detention  of  the  cattle,  the  court  below 
were  justified  in  entering  judgment  for  the  defendant  in 
error,  and  it  should  be  affirmed, 

Wright,  C.  J: — Appellant  first  claims,  that  there  was 
error  iu  rendering  final  judgment  on  the  demurrer,  for  the 
reason  that  it  was  to  the  whole  answer,  and  should  have  been 
overruled,  as  to  so  much  as  denied,  or  took  issue  upon  the 
material  allegations  of  the  petition.  This  objection  would  be 
clearly  good,  but  for  the  fact  that  the  record  in  substance 
shows  that  this  part  of  the  answer  was  abandoned.  An  ex* 
amination  of  the  judgment  satisfies  us,  that  the  defendant  re- 
lied upon  his  special  grounds  of  defence,  and  admitted  that 
if  these  were  not  good,  he  could  not  gainsay  plaintiff's  right 
•to  recover.    By  this  admission,  he  must  be  bound. 

There  is  then  but;  one  question  in  the  case,  and  that  is, 
whether  the  defendant  for  the  reasons  stated  in  his  answer, 
was  entitled  to  the  possession  of  the  property,  as  against  the 
plaintiff  and  owner.  We  are  of  opinion  that  he  was  not, 
and  that  the  demurrer  was  therefore  properly  sustained. 

That  at  common  law,  every  man  was  bound  to  keep  his 
cattle  within  his  own  close,  under  the  penalty  of  answering 
in  damage  for  all  injuries  arising  from  their  being  abroad,  is 
admitted  by  all.  And  a  part  of  the  same  rule  is,  that  the 
owner  of  land,  is  not  bound  to  protect  his  premises  from  the 
intrusion  of  the  cattle  of  a  stranger,  or  third  person;  and 
that  if  such  cattle  shall  intrude  or  trespass  upon  his  prem- 
ises, whether  inclosed  or  not,  he  may,  at  his  election,  bring 
his  action  to  recover  the  damages  sustained,  or  distrain  such 
trespassing  animals,  until  compensated  for  such  injury.  We 
need  not  at  present  stop  to  ascertain  the  origin  or  reason  of 
this  nile.  It  is  sufficient  to  say,  that  as  a  principle  of  the 
common  law,  it  is  well,  and  we  believe  universally  settfed. 
We  are  then  led  to  inquire,  whether  independent  of  any  sta- 
tutory provisions,  this  rule  is  applicable  to  our  condition  and 
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circumstances  as  a  people?  and  if  it  is,  then  whether  it  has, 
or  has  not,  been  changed  bj  legislative  action  ? 

Unlike  many  of  the  states,  we  have  no  statute  declaring 
in  express  terms,  the  common  law  to  be  in  force  in  this  state. 
That  it  is,  however,  has  been  frequently  decided  by  this  court, 
and  does  not,  perhaps,  admit  of  controversy.  But  while  this 
is  true,  it  must  be  understood  that  it  is  adopted  only  so  &r 
as  it  is  applicable  to  us  as  a  people,  and  may  be  of  a  general 
nature.  At  this  time,  we  need  only  discuss  the  question, 
whether  the  principle  contended  for,  is  applicable  ?  for  there 
can  be  no  fair  ground  for  claiming  tiiat  it  is  not  of  a  general 
nature. 

We  have  assumed,  that  it  is  only  so  much  of  the  common 
law  as  is  applicable^  that  can  be  said  to  be  in  force,  or  recog- 
nized as  a  rule  of  action  in  this  state.  To  say  that  every 
principle  of  that  law,  however  inapplicable  to  our  wants  or 
institutions,  is  to  continue  in  force,  until  changed  by  some  leg- 
islative rule,  we  believe  has  never  been  claimed,  neither  in; 
deed  could  it  be,  with  any  degree  of  reason.  What  is  meant 
however,  by  the  term  applicable^  has  been  thought  to  admit 
of  some  controversy.  As  stated  by  Catron,  J.,  in  the  dis- 
senting opinion  in  the  case  of  Seely  v.  Peters^  5  Gilm.  130 ; 
"  does  it  mean  applicable  to  the  nature  gf  our  political  insti- 
tutions, and  to  the  genius  of  our  republican  form  of  govern- 
ment, and  to  our  constitution,  or  to  our  domestic  habits,  our 
wants,  and  our  necessities  7"  He  then  maintains  that  the 
former  only  is  meant,  and  that  to  adopt  the  latter,  is  a  clear 
ustirpation  of  legislative  power  by  the  courts.  A  majority 
of  the  court  held  in  that  case,  however,  as  had  been  previ- 
ously decided  in  Boyer  v.  Sioeel^  8  Scam.  121,  "  that  in  adopt- 
ing the  common  law,  it  must  be  applicable  to  the  habits  and 
condition  of  our  society,  and  in  harmony  with  the  genius, 
spirit,  and  objects  of  our  institutions."  And  we  can  see  no 
just  or  feir  objection  to  this  view  of  the  subject.  Indeed, 
there  would  seem  to  be  much  propriety  in  saying,  that  the 
distinction  attempted,  is  more  speculative  than  practical  or 
real.  For  what  is  applicable  to  our  wants,  habits  and  neces- 
sities as  a  community  or  state,  must  necessarily  to  some  ex- 
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tentj  be  determined  from  the  nature  and  genias  of  our  gov- 
ernment and  institutions.  Or,  in  other  words,  to  determine 
whether  a  particular  principle  harmonizes  with  the  spirit  of 
our  institutions,  we  must  look  to  the  habits  and  condition  oif 
the  society  which  has  created  and  live  under  these  institu- 
tions. We  have  adopted  a  republican  form  of  government, 
because  we  believe  it  to  be  better  suited  to  our  condition,  as 
it  is  to  that  of  all  people — and  thereunder  we  believe  our 
wants,  rights,' and  necessities,  as  individuals  and  as  a  com* 
munity,  are  more  likely  to  be  protected  and  provided  for. 
And  the  conclusion  would  seem  to  fairJy  follow,  that  a  prin- 
ciple or  rule  which  tends  to  provide  for,  and  protect-  our 
lights  and  wants,  would  harmonize  with  that  form  of 
government  or  those  institutions,  which  have  grown  up 
under  it. 

But,  however  this  may  be,  we  do  not  believe  that  in  de- 
termining as  a  court,  whether  a  particular  rule  of  the  unwrit- 
ten law  is  applicable,  we  are  confined  alone  to  its  agreement 
or  disagreement,  with  our  peculiar  form  of  government.  To 
make  the  true  distinction  between  the  rules  which  are,  and 
are  not,  applicable,  may  be  frequently  embarrassing  and  dif- 
ficult to  courts. 

Where  the  common  law  has  been  repealed  or  changed  by 
the  constitutions  of  either  the  states  or  national  government, 
or  by  their  legislative  enactments,  it  is  of  course,  not  bind-  - 
ing.  So  also,  it  is  safe  to  say,  that  where  it  has  been  varied 
by  custom,  not  founded  in  reason,  or  not  consonant  to  the 
genius  and  manners  of  the  people,  it  ceases  to  have  fortce. 
Bouvier's  Law  Diet,  title  Law  Common.  And  in  accord- 
ance with  this  position,  are  the  following  authorities :  '^  The 
common  law  of  England,  is  not  to  be  taken  in  all  respects  to 
be  that  of  America.  Our  ancestors  brought  with  them  its 
general  principles,  and  claimed  it  as  their  birthright ;  but 
they  brought  with  them  and  adopted  only  that  portion  which 
was  applicable  to  their  situation."  Van  Ness  v.  Packurd,  2 
Peters,  137.  And  see  other  remarks  of  the  learned  judge, 
in  delivering  the  opinion  in  that  case,  page  143,  which  have 
a  bearing  upon  the  principal  question  involved  in  this. 
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In  Qoring  v.  Emery ^  16  Pick.  107,  m  speaking  of  wliat 
parts  of  the  common  law  and  the  statutes  of  England,  are  to 
be  taken  as  in  force  in  Massachusetts,  Shaw,  C.  J.,  says : 
"  'J'hat  what  are  to  be  deemed  in  force,  is  often  a  question  of 
diflficulty,  depending  upon  the  nature  of  the  subject,  the  differ- 
ence between  the  character  of  our  institutions,  and  our  general 
course  of  policy,  and  those  of  the  parent  country,  and  upon 
fitness  and  usage,^^  And  in  The  CommonweaWi  v.  KitowUon^ 
2  Mass.  534,  it  is  said,  that  "  our  ancestors,  when  they  came 
into  this  new  world,  claimed  the  common  law  as  their  birth- 
right, and  brought  it  with  them,  except  such  parts  as  were 
adjudged  inapplicable  to  their  new  state  and  condition." 

In  Ohio,  the  rule  is  laid  down  as  follows :  "  It  has  been 
repeatedly  decided  by  the  courts  of  this  state,  that  they  will 
adopt  the  principles  of  the  common  law,  as  the  rule  of  de- 
cision, so  far  only  as  those  principles  are  adapted  to  our  cir- 
cumstanceSj  state  of  society  j  tindform  of  governments^  Lindsley 
V.  Cbate,  1  Ham.  243  ;  see  also  Penny  v.  Little^  8  Scam.  301. 

Is  the  rule  of  the  common  law,  relied  upon  by  the  appel- 
lant in  this  case,  applicable  to  our  situation,  condition,  and 
usage,  as  a  people  ?  Is  it  in  accordance  with  our  habits^ 
wants,  and  necessities  ?  As  applied  to  this  state,  is  it  founded 
in  reason  and  the  fitness  of  things  ?  The  legislature  has  cer- 
tainly not  so  regarded  it.  On  the  contrary,  we  hope  to  be 
able  to  show,  that  what  legislation  we  have,  clearly  recog- 
nizes the  opposite  rule.  At  present,  we  are  considering  the 
question  without  reference  to  any  legislative  interpretation 
or  action. 

These  same  inquiries  were  substantially  discussed  in  the 
case  of  Seely  v.  Peters^  above  referred  to ;  and  as  we  could 
not  hope  to  answer  them  more  satisfactorily  than  is  there 
done,  we  adopt  the  language  used  in  that  case,  the  appropri- 
ateness of  which,  as  applied  to  this  state,  will  be  fully  appre- 
ciated, when  we  reflect  that  in  their  resources  and  necessities^ 
Illinois  and  Iowa,  are  almost  twin  sisters.  Both  alike  are 
agricultural  states — both  alike  have  large  and  extensive 
prairies — and  are  alike  destitute  of  timber,  as  compared  with 
the  eastern  and  older  states  of  the  Union* 
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Says  TRtJi£BULL,  J.,  in  delivering  that  opinion :  "  How- 
ever well  adapted  the  rule  of  the  common  law  may  be  to  a 
densely  populated  country  like  England,  it  is  surely  but  ill 
adapted  to  a  new  country  like  ours.    If  this  common  law 
rule  prevails  now,  it  must  have  prevailed  from  the  time  of 
the  earliest  settlement  of  the  state,  and  can  it  be  supposed 
that  when  the  early  settlers  of  this  country  located  upon  the 
borders  of  our  ext^sive  prairies,  that  they  brought  with 
them,  and  adopted  as  applicable  to  their  condition,  a  rule  of 
law,  requiring  each  one  to  fence  up  his  cattle  ?  that  they  de- 
signed the  millions«ef  fertile  acres  stretched  out  before  them, 
to  go  ungrazed,  except  as  each  purchaser  from  the  govern* 
ment,  was  able  to  inclose  his  part  with  a  fence  7    This  state 
is  unlike  any  of  the  eastern  states  in  their  early  settlementi 
because,  from  the  scarcity  of  timber,  it  must  be  many  years 
yet,  before  our  extensive  prairies  can  be  fenced ;  and  ^rifelr^--..- '  '^.^ 
luxuriant  growth,  sufficient  for  thousands  of  cattle,  ^u^be  I 
sujBfered  to  rot  and  decay  where  it  grows,  unless  settlers  ij^pon  .  :      V, 
their  borders  are  permitted  to  turn  tiieir  cattle  upjjn  tl^gpi.  - 
Perhaps  ther^  is  no  principle  of  the  common  law,  so  ijna|ipli-  :^ 

cable  to  the  condition  of  our  country  and  the  peoplefi  a^  jjhe     :      ; 
one  which  is  sought  to  be  enforced  now,  for  the  firs^time,  \  -    *  - . 
since  the  settlement  of  the  state.     It  has  been  the  custonr*eC''J  ^  "^ 
Illinois,  so  long  that  the  memory  of  man  runneth  not  to  the\ 
contrary,  for  the  owners  of  stock  to  suffer  them  to  run  at 
large.     Settlers  have  located  themselves  contiguous  to  prair- 
ies, for  the  very  puigpose  of  getting  the  benefit  of  the  range. 
The  right  of  all  to  pasture  their  cattle  upon  uninclosed  ground, 
is  universally  conceded.    No  man  has  questioned  this  right, 
although  hundreds  of  cases  must  have  occurred,  where  the 
owners  of  cattle  have  escaped  the  payment  of  damages  on 
account  of  the  insufficiency  of  the  fences  through  which 
their  stock  have  broken ;  and  never  till  now,  has  the  com- 
mon law  rule,  that  the  owner  of  cattle  is  bound  to  fence  them 
up,  been  suffered  to  prevail,  or  to  be  applicable  to  our  con- 
dition.   The  universal  understanding  of  all  classes  of  com- 
munity, upon  which  they  have  acted  by  inclosing  their  crops, 
and  letting  their  cattle  run  at  large,  is  entitled  to  no  little 
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consideration  in  determining  what  the  law  is ;  and  we  should 
feel  inclined  to  hold,  independent  of  any  statutes  upon  the 
subject,  on  account  of  the  inapplicability  of  the  common  law 
rule  to  the  condition  and  circumstances  of  our  people,  that  it 
does  not,  and  never  has,  prevailed  in  Illinois." 

The  learned  judge  then  proceeds  to  show,  that  it  is  not  ne- 
cessary to  assume  that  ground  in  the  case  before  him,  for  the 
reason,  as  he  says,  that  their  entire  legislation,  clearly  shows 
that  this  rule  of  the  common  law  never  prevailed  in  that 
state.  In  like  manner,  we  now  propose  to  refer  to  some  of 
our  own  legislation :  which  we  think,  will  clearly  show,  that 
it  was  never  sup{)osed  to  prevail  in  this  state.  ^  And  in  doing 
so,  we  shall  confine  ourselves  to  the  Code  and  the  laws  passed 
subsequent  thereto ;  for  up  to  that  time,  we  believe  it  to  be 
conceded,  that  this  rule  of  the  common  law  did  not  obtain  in 
Iowa. 

Chapters  52  and  58  of  the  Code,  relate  to  the  rights  and 
duties  of  adjoining  owners,  in  building  and  keeping  up  par- 
tition fences,  and  the  right  of  a  party  to  recover  damages, 
where  the  trespassing  animal  enters  upon  the  injured  land, 
from  an  adjoining  close.  Nothing  is  said  as  to  the  duty  of 
the  party  to  keep  a  fence  against  trespassing  animals,  not 
upon  an  adjoining  inclosure.  Neither  by  the  Code,  have  we 
any  definition  of  a  lawful  fence.  The  only  provision  that 
seems  to  bear  upon  the  question,  is  to  be  found  in  section  114^ 
which  gives  the  county  judge  the  power  to  submit  toihe 
people  of  his  county,  the  question,  '^  whether  stock  shall  be 
permitted  to  run  at  large,  or  at  what  time  it  shall  be  prohib- 
ited?" 

By  chapter  105,  Laws  of  1863,  however,  a  lawful  fence  is 
particularly  described  and  specified.  And  this  chapter  has, 
beyond  doubt,  reference  to  the  outside  fences  of  an  inclosure, 
ascontradistinguishedfrom  the  partition  fences  which  are  pro- 
vided for  by  the  Code.  Any  comment  upon  the  object  and 
purpose  of  this  statute,  we  will  reserve  until  we  have  re- 
ferred to  others,  which  we  think  have  a  legitimate  bearing 
upon  the  question  before  us.  Chapterl04  of  the  same  laws, 
relates  to  the  taking  up  of  "  water  crafts,  lost  goods,  and  es- 
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trajs."  In  section  8  of  this  act,  ts  found  this  language : 
"  Provided,  that  nothing  in  this  act  shall  be  so  construed  as 
to  authorize  any  person  to  take  up  or  stop  any  estray  ani- 
mal, between  the  first  day  of  May,  and  the  first  day  of  No- 
vember, unless  the  same  be  a  work  beast,  and  manifestly 
straying  from  its  owner."  In  1861,  an  act  was  passed,  sub- 
mitting to  the  people  of  the  counties  of  Scott,  Cedar,  and 
Jones,  the  question,  whether  swine  and  sheep,  or  either  of 
them,  should  or  should  not  run  at  large  within  those  counties. 
The  election  was  to  be  held  by  ballot,  and  if  a  majority  of 
the  votes  cast  in  either  of  said  counties,  should  be  either 
"  swine  not  at  large,"  or  "  sheep  not  at  large,"  or  both  not 
at  large,  then  the  owners  thereof  were  required  to  restrain  the 
saTnefrom  running  at  large;  **  and  in  the  event  of  a  failure 
so  to  do,  he  shall  be  liable  for  any  and  all  damages  done  by 
his  sw^ine  and  sheep,  or  either  of  them,  so  running  at  large, 
to  be  recovered  by  action  of  trespass,  by  the  party  injured." 
Laws  of  1851,  chap.  88.  At  the  same  session,  a  similar  act 
was  passed,  *' restraining  swine  from  running  at  large  in 
Jackson  county."  Chapter  78,  178.  In  1855,  we  find  an 
act  "  prohibiting  certain  male  stock  from  running  at  large." 
By  this  act,  it  is  provided,  that  no  stallion,  or  jack,  bull, 
boar,  or  ram,  shall  after  the  taking  effect  of  the  same,  be  al- 
lawed  to  run  at  large;  and  any  person  aggrieved,  is  author- 
ized forthwith  to  restrain  such  animal,  and  give  immediate 
notice  thereof  to  the  owner,  and  if  the  owner  of  such  animal, 
after  being  notified,  shall  refuse  to  keep  up  or  prevent  such 
animal  from  running  at  large,  he  is  subject  to  a  fine  not  ex- 
ceeding five  dollars,  for  every  such  offence.  Laws  of  1855, 
chap.  135. 

J  This  brief  reference  to  these  several  acts,  must  be  sufficient, 
in  our  opinion,  to  satisfy  any  mind  that  the  legislature  never 
understood  that  the  rule  of  the  common  law  prevailed  in  this 
state.  We  do  not  maintain  that  these  provisions  expressly 
change  the  common  law  rule.  And  did  we  believe  that  this 
principle  had,  at  any  time,  been  well  established  in  this  state, 
we  should  perhaps  hold  that  it  had  not  been  changed  by 
these  different  statutes.    Where,  however,  it  is  to  say  the 
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least,  doubtful,  whether  the  rule  contended  for,  is  in  accord- 
ance with  our  situation,  condition,  and  wants  as  a  people — 
where  for  a  series  of  years  there  has  been  no  legislation  re* 
cognizing  the  existence  of  such  a  rule — and  where  custom 
and  habit  have  unifonnly  negatived  its  existence,  we  feel  enr 
tirely  justified  in  giving  force  to  these  acta,  which  if  they  do 
not  expressly,  certainly  do  impliedly,  change  the  unwritten 
law. 

Let  us  ask,  upon  what  other  fair  hypothesis  it  is,  that  a 
reason  can  be  found  for  the  passage  of  these  several  acts? 
If  the  common  law  rule,  requiring  the  owner  to  keep  up  his 
stock  prevails,  or  has  prevailed,  in  this  state,  where  the  ne- 
cessity or  propriety  of  this  legislation  ?  What  object  could 
there  be  in  defining  a  Uwful  fence,  if  no  man  is  required  to 
inclose  his  cultivated  lands  ?  If  no  fence  is  required  to  keep 
out  stock,  why  so  particular  in  saying  what  shall  constitute 
a  lawful  fence  ?  Again,  if  no  stock  are  allowed  to  run  at 
large,  why  is  it  that  an  estray  animal,  other  than  those  of  a 
certain  kind,  cannot  be  taken  up  for  six  months  of  each  year? 
Can  any  person  for  a  moment  believe,  that  the  legislature 
could  have  contemplated  that  it  was  contrary  to  law  for  such 
animals  to  be  out  of  an  inclosure,  and  at  the  same  time  pass 
an  act,  that  they  should  not  be  taken  up  for  half  of  each 
year? 

And  again,  if  the  common  law  rule  prevails,  why  pass  two 
several  acts,  authorizing  the  people  of  Jackson,  Jones,  and 
other  counties,  to  determine  by  an  election,  whether  certain 
animals  should,  or  should  not,  run  at  large — and  in  those 
acts  provide,  that  if  the  majority  decided  against  these  ani« 
mals  running  at  large,  then  the  owners  were  to  restrain  the 
i^ame,  but  make  no  provision  that  the  owners  were  to  be  lia- 
ble, if  the  majority  should  be  the  other  way  ?  If  they  were 
bound  to  restrain  the  same  any  how  by  the  general  law,  why 
these  special  statutes?  And  with  how  much  force  does  the 
argument  derived  from  these  laws,  apply  to  the  case  before 
us,  which  arose  in  Jones  county,  one  of  the  counties  named 
in  the  act  of  1851  ?  Why  pass  this  law  for  the  benefit  of 
the  county,  if  already  the  general  law  waSf  as  is  claimed  by 
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the  appellant  ?  But  once  more ;  if  all  stock  is  tq  be  kept 
inclosed,  what  necessity  was  there  for  the  act  of  1855,  pro- 
hibiting certain  male  animals  from  running  at  large  ?  Ac« 
cording  to  appellant's  argument,  they  were  not  allowed,  and 
this  law  was  therefore  unnecessary.  We  cannot  belieye  that 
all  these  acts  were  passed  without  an  object.  We  are  bound 
to  believe,  that  the  legislature  acted  with  reference  to  the  law 
a3  it  stood,  and  that  they  understood  it  to  be,  that  stock 
might  lawfully  run  at  large,  and  that  the  owner  thereof  was 
not  liable  for  any  injury  sustained,  unless  the  person  injured 
had  an  inclosure — an  inclosuremade  by  a  lawful  fence.  And 
in  the  language  of  the  case  from  lUinpis,  before  quoted,.  "  if 
ibere  ever  was  a  case  where  cotemporaneous  construction  and 
acquiescence,  could  be  properly  resorted,  to,  for  the  purpose 
of  ascertaining  the  law,  this  is  surely  that  case,  both  as.  re- 
gards the  right  of  stock  to  run  at  large,  and  the  necessity  for 
fencing  against  them."  And  if,  in  the  language  of  Mason, 
C.  J.,  in  Hill  V.  Smith  ei  al,^  Morris,  70,  custom  can,  when 
long  acquiesced  in,  recognized,  and  countenanced  by  the 
sovereign  power,  repeal,  as  well  as  make  laws,  then  it  cer- 
tainly may  change  a  principle  of  the  common  law.  And  es- 
pecially so,  when  the  legislature,  by  the  enactment  of  stat-" 
utes,  recognizes  by  implication  at  least,  a  rule  that  is  clearly 
at  variance  and  incompatible  with  the  former  one,  or  the  one 
e«stbg  at  commou  law. 

Judgment  afi&rmed. 
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[Gordon  v.  The  State  op  Iowa- 

Unlesi  it  is  clearly  ahown  that  the  discretionary  power  granted  to  the  District 
Court,  in  applications  for  a  change  of  venue,  by  section  3272  of  the  Code^ 
has  been  improperly  exercised,  the  appellate  court  will  not  interfere  with  the 
decision. 

Under  section  3039  of  the  Code,  which  proyides  that  a  defendant  may  be  found 
guilty  of  any  offence,  the  commission  of  which  is  necesaarily  included  in  that 
which  is  charged  in  the  indictment,  a  party  indicted  for  murder,  may  be 
found  guilty  of  manslaughter. 

Where  in  a  criminal  case,  the  defendant  offered  a  witness,  who  proved  the 
general  good  character  of  the  defendant,  as  a  good,  quiet,  and  peaceable 
citizen ;  and  where  the  state  was  permitted,  on  cross-examination,  to  ask 
the  witness,  if  he  knew  of  instances  in  which  the  prisoner  had  been  engaged 
in  difficulties  with  individuals,  to  which  question  the  defendant  objected ; 
and  where  the  state  was  permitted  to  show  by  the  witness,  instances  of  dif- 
ficulties by  the  prisoner,  with  others ;  EeH  That  the  court  erred  in  permit- 
ting the  evidence  to  go  to  the  juiy. 

Te  show  that  the  answer  of  a  witness  to  an  improper  interrogatory,  disdoaed 
improper  testimony,  it  is  not  necessary  that  such  answer  should  be  set  out 
in  words.  It  is  sufficient,  if  it  satis&ctorily  appears,  that  he  testified  of|  and 
detailed  matters  which  ought  not  to  be  inquired  ot,  and  ought  not  to  be  con- 
sidered by  the  jury. 


Error  to  the  Lucas  District  Court, 


The  defendant  was  indicted  in  the  county  of  Monroe,  for 
the  crime  of  murder.  At  the  next  term,  the  said  defendant, 
owing  to  the  prejudice  and  excitement  against  him  in  the 
county  of  Monroe,  had  the  venue  changed  to  the  county  of 
Luca&  The  cause  being  thus  transferred,  he  at  the  first  term 
of  that  court,  applied  for  a  change  of  venue  to  another  judi- 
cial district,  based  upon  an  affidavit,  that  he  could  not  be- 
fore that  court,  receive  a  fair  and  impartial  triil,  owing  to 
the  prejudice  of  the  judge  there  presiding.  This  application 
was  overruled,  and  the  prisoner  put  upon  his  trial  During 
his  trial,  it  appears  that  defendant  introduced  a  witness,  by 
whom  he  proved,  his  general  good  character  as  a  good,  quiet, 
and  peaceable  citizen.  After  which,  the  state  on  cross-ex- 
amination, asked  the  witness  if  he  knew  of  instances  in  which 
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the  prisoner  had  been  engaged,  or  had  had  difficulties  with 
individuals ;  to  which  question  the  prisoner  objected,  and 
his  objection  was  overruled  by  the  court,  and  the  state  was 
permitted  to  go  into  an  examination  of  particular  instances 
of  difficulties  by  the  prisoner  with  others,  "  to  which  ruling 
prisoner  excepted."  It  is  further  shown,  that  the  court  in- 
structed the  jury  that  under  the  said  indictment,  they  could 
find  the  prisoner  guilty  of  manslaughter,  to  which  instruc- 
tion he  excepted.  A  verdict  of  guilty  of  manslaughter  was 
returned ;  motions  in  arrest  and  for  a  new  trial  overruled, 
and  the  prisoner  sentenced  to  the  penitentiary  for  three  years, 
and  adjudged  to  pay  a  fine  of  one  hundred  dollars.  To  re- 
verse this  conviction,  he  prosecutes  this  writ  of  error. 

ff.  D,  Ives,  for  the  plaintiff  in  error,  made  the  following 
points: 

1.  The  verdict  of  the  jury  was  contrary  to  law.  The  in- 
dictment must  charge  but  one  offence.  Code,  §§  2917  and 
2918.  Upon  an  indictment  for  murder,  the  jury  may  find 
defendant  guilty  in  the  second  degree.  Code,  2569.  What 
the  verdict  should  be.  Code,  §  2571.  Manslaughter  is 
another  offence.  Code,  §  2576.  The  defendant  had  aright 
to  know  the  crime  charged  against  him,  and  specifically. 
Constitution  of  Iowa,  §§  10  and  11 ;  Const  United  States^ 
§§  5  and  6 ;  Walker's  Int.  to  Am.  Law,  444. 

2.  The  motion  for  a  change  of  venue,  was  improperly 
overruled.    Code,  456. 

8.  The  court  permitted  improper  evidence  to  go  to  the 
jury.  1  Phil.  Ev.  469 ;  2  Soscoe's  Crim.  Ev.  97 ;  Common^ 
wealth  y.  Hardy,  2  Mass.  317;  Whart  Crim.  Law,  295; 
State  V.  Canton,  15  New  Hamp.  169 ;  1  Chitty's  Crim.  Law, 
574 ;  2  Euss.  on  Crimes,  786 ;  2  Carter,  96. 

Samuel  A.  Bice,  (Attorney-General),  and  Knapp  A  Cold- 
well,  for  the  state. 

1.  Under  section  8272,  of  the  Code  of  Iowa,  for  change  of 
venue,  on  account  of  the  prejudice  of  the  judge — ^if  the  court 
recuse  to  grant  such  change — such  ruling  of  the  court  below 
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aannot  be  reviewed  in  this  court.  Spence  v.  State,  8  Black- 
ford, 282  ;  Bo^eU  v.  Flickheart,  8  Leigh,  8^ :  5  U.  S.  Dig. 
Venue,  §  24 ;  Goratvay  v.  SmitJij  8  Humph.  154 ;  Findley  v. 
State^  5  Black£  576 ;  Millison  v.  Holmes^  1  Smith,  (Ind.)  55 ; 
10  U.  S.  Dig.  Venue,  §  4 ;  1  Harrington,  882 ;  5  lb.  582. 

2.  A  party  on  cross-examination,  can  examine  as  to  par- 
tioular  facts,  to  show  the  witness's  means  of  information, 
and  this  applies  to  criminal  as  well  as  civil  cases.  1  GreenL 
Ev.  §§  431,  446;  3  lb.  §§  23,  24. 

8.  The  cross-examination  is  a  matter  to  be  regulated  by 
the  discretion  of  the  court,  under  all  the  circumstances  of  the 
case.  1  Greenleaf's  Ev.  §§  431,  447,  449 ;  2  Cow.  &  Hill's 
Notes,  note  370 ;  1  Greenleaf  s  Ev.  446, 448 ;  17  Pickering, 
490,  §  498. 

Wright,  C.  J. — ^In  this  court,  the  plaintiff  in  error  relies 
upon  thre^  grounds :  First  That  the  court  erred  in  reflis- 
jng  the  change  of  venue.  Second.  In  permitting  the  witness 
to  be  cross-examined  as  to  particular  instances  of  difficulties 
(pn  the  part  of  the  prisoner,  with  other  persons.  Third.  In 
instructing  the  jury  that  they  could  find  him  guilty  of  man- 
slaughter. The  question  pr^ented  by  the  first  assignment^ 
was  before  this  court  in  the  case  of  Trulock  v.  The  Stak^  1 
!pow{^  515.  It  became  unnecessary  then,  to  determine  it, 
however,  that  judgment  beiug  reversed  on  other  grounds. 
lift  being  4gain  presaated  in  a  very  similar  case,  we  proceed 
to  dispose  of  it.  The  Code,  chapter  204,  after  giving  the 
ppsoner  the  right  to  petition  for  such  change,  and  reciting 
what  3uch  petition  must  contain,  provides,  (section  8272,) 
'•'  ihs>t  sucl^  court,  in  the  exercise  of  a  sound  discretion,  may  grant 
such  change  of  venue ;  and  \£  the  same  is  prayed  on  the 
ground  of  objection  tQ  the  judge,  si^ch  change  must  be 
awarded  to  some  convenient  county  (.r  adjoining  district; 
01^  if  such  pha;i)ge  is  prayed  for  on  the  ground  pf  excitement 
and  prejudice  in  the  county,  such  change  niust  be  awarded 
tQ  the  Qearest  and  most  convenient  county,  where  such  pre- 
judice and  excitei;ient  do  not  exist."  With  this  discretion, 
W^  dp  2U>t  thin^  we  can  int^ribre,  imlfssq  it  is  clearly  shown 
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to  hare  been  improperly  exercised.  There  may  be  cases  in 
which  the  action  of  the  judge  will  manifest  an  abuse  of  this 
discretion,  clearly  developing  and  establishing  his  prejudice, 
and  under  such  circumstances,  safety  to  the  citizen,  and  the 
integrity  of  the  law,  would  compel  a  review.  Nothing  of 
the  kind  is  shown  in  this  case,  however.  There  is  nothing 
to  satisfy  us,  that  the  court  below  exercised  any  other  than 
a  sound  discretion,  and  in  such  cases,  we  have  no  power  to 
control  its  exercise.  There  is,  it  is  true,  an  apparent  im- 
policy or  inconsistency,  in  allowing  a  tribunal  charged  with 
prejudice,  to  judge  of  its  presence  or  absence.  But  this,  if  a 
&ult,  is  a  fault  of  the  law,  and  one  that  we  cannot  remedy. 
This  conclusion  is  sustained  by  the  construction  given  to 
similar  statutes  in  other  states.  Findley  v.  The  State^  6  Blackf. 
676,  under  the  statute  of  1888,  which  used  the  words,  "at 
its  discretion ;"  Spen^  v.  The  State,  8  lb.  281,  under  a  stat- 
ute which  used  the  words,  **fair  and  sound  discretion;" 
Millison  v.  Holmes,  1  Smith,  (Ind.)  55 ;  Boswdl  v.  Flick- 
heart,  8  Leigh,  864;  and  see  Humph.  154;  1  Harrington, 
882,  and  5  lb.  582.  *  The  case  of  McGoon  v.  Little,  2  Gilm. 
42,  and  Barrows  v.  The  People,  11  111.  121,  were  decided  un- 
der a  statute  which  left  no  discretion  in  the  court. 

We  next  examine  the  objection  to  the  instruction  given 
by  the  court.  It  was  held  in  the  case  of  Benham  v.  The 
State,  1  Iowa,  542,  that  under  an  indictment  for  maiming  or 
disfiguring,  the  prisoner  might  be  convicted  of  an  aggrava- 
ted assault  and  battery ;  referring  to  the  Code,  which  pro- 
vides that  a  defendant  may  be  found  guilty  of  any  offence, 
the  commission  of  which  is  necessarily  included  in  that  which 
is  charged  in  the  indictment.  Section  8039.  This  rule,  we 
think,  is  decisive  of  the  question  here  presented.  The  pris- 
oner was  indicted  for  the  crime  of  murder,  and  under  such 
an  indictment,  we  have  no  doubt  but  that  he  may  be  found 
guilty  of  any  offence  necessarily  included  in  that  charged. 
That  at  common  law,  the  defendant  might  have  been  con- 
victed of  manslaughter,  where  the  indictment  was  for  murder 
alone,  is  not  denied ;  and  with  what  show  of  reason  it  can  be 
claimed  that  this  rule  is  changed  by  the  Code,  we  cannot 
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perceive.  We  are  referred  to  §  2918,  which  provides  that 
on  an  indictment  for  a  public  offence,  admitting  of  different 
degrees^  the  defendant  may  be  convicted  of  such  offence,  or 
any  degree  lower  than  that  charged  in  form  in  such  indict- 
ment. And  in  connection  with  this,  counsel  cites  sections 
2569,  2670  and  2571,  which  define  murder  in  the  first  and 
second  degrees,  and  require  the  jury  upon  the  trial  of  an  in- 
dictment for  murder,  if  they  find  the  defendant  guilty,  to  in- 
quire and  by  the  verdict  ascertain,  whether  he  be  guUty  in 
the  first  or  second  degree.  The  argument  attempted  to  be 
drawn  is,  that  these  directions  or  requirements  are  restrictive 
upon  the  power  of  the  jury,  and  that  they  cannot  proceed 
further,  and  inquire  whether  any  other  offence  has,  or  has 
not,  been  committed ;  but  that  under  an  indictment  for  mur- 
der, the  prisoner  must  be  acquitted,  unless  the  crime  in 
the  first  or  second  degrees,  is  sustained  ]^y  the  proof.  In  this 
construction  we  cannot  concur.  If  this  vieW.is  correct,  then 
section  8039  has  no  meaning,  when  applied  to  an  indictment 
for  murder.  The  other  view,  gives  significance  to  section 
2918,  and  recognizes  the  right  to  convict  for  any  offence  in 
the  second  degree,  though  the  indictment  in  form  charges  it 
in  the  first  degree  alone.  And  it  also  gives  force  and  mean- 
ing to  section  8089,  which  refers  not  to  different  degrees  of 
the  same  offence,  but  rather  to  a  state  of  case  where  the  proof 
shows  the  commission  of  an  offence  necessarily  included  in 
that  charged,  though  it  may  not  be  a  different  degree  of  the 
same  offence.  As  to  this  particular  offence,  for  instance, 
while  homicide  is  the  genus  of  murder,  manslaughter  is  a 
species ;  and  by  section  2918,  there  may  be  a  conviction  of 
the  second  degree,  wh^^^n  the  first  alone  is  charged ;  and  un- 
der section  8089,  there  may  be  a  conviction  for  the  species, 
(manslaughter),  or  any  other  offence  necessarily  included  in 
the  charge  of  murder.  On  this  subject,  see  the  following 
cases,  decided  upon  statutes  containing  similar  provisions : 
StaJte  V.  Fleming,  2  Strob.  464 ;  King  v.  The  State,  5  How. 
(Miss.)  780 ;  Watson  v.  The  Utaie,  5  Miss,  497 ;  Plummer  v. 
Same,  6  lb.  281 ;  and  Bishop's  Cr.  Law,  §  588. 
It  only  remains  to  inquire,  whether  it  was  correct  to  per- 
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mit  the  state,  on  crofis-examination  of  a  witness  who  was 
called  as  to  the  good  character  of  the  defendant,  tq  go  into 
proof  of  particular  acts  or  difficulties  on  his  parti  ?  And  in 
permitting  this,  we  think  the  court  erred.  It  is  true,  that  in 
the  cross-examination  of  witnesses,  the  court  in  the  exercise 
of  its  discretion,  may  permit  great  latitude,  but  we  appre* 
hend  that  it  cannot  be  so  far  exteAled,  as  to  allow  tlfe  in- 
troduction  of  illegal  and  improper  testimony.  The  rule 
permitting  this  latitude,  is  rather  for  the  purpose  of  testing 
the  memory  and  credibility  of  the  witness,  than  to  enable 
a  party  to  get  before  the  jury  testimony  which  would  be  in- 
admissible, if  offered  in  a  direct  examination  of  his  own  wit- 
ness. In  this  case,  it  appears,  that  the  defendant  sought  to 
prove  his  general  good  character,  as  a  quiet  and  peaceable 
citizen.  This  he  had  a  right  to  do.  The  prosecution  then, 
against  his  objections,  asked  the  witness  if  he  knew  of  in- 
stances in  which  defendant  had  been  engaged  in  difficulties 
with  individuals,  and  the  state  was  permitted  to  go  into  an 
examination  of  particidar  instances  of  difficulties  with  others. 
This  would  have  been  clearly  improper,  if  offered  by  t|ie 
state  as  direct  testimony,  and  we  cannot  conceive  it  to  be  any 
less  so,  from  the  fact  that  it  was  drawn  out  on  cross-examina- 
tion. It  is  evidence  of  character,  which  is  admissible,  which 
of  course  is  to  be  confined  to  the  trait  of  character  which  is 
in  issue,  or,  as  it  is  expressed  by  some  of  the  writers,  the  evi- 
dence ought  to  have  some  analogy  and  reference  to  the 
nature  of  the  charge.  But  the  evidence  must  be  confined 
simply  to  the  general  character  or  reputation,  and  neither 
can  ask  questions  as  to  particular  facts  or  difficulties.  1 
Chitty's  Grim.  Law,  574 ;  Egkman  v.  The  State,  2  Carter, 
97 ;  2  Eussel  on  Crimes,  (8d  ed.)  704 ;  The  State  v.  Bentar, 
15  N.  H.  169 ;  1  PhiUipps  Ev.  469, 470,  and  notes,  319,  820, 
821 ;  Eoscoe's  Cr.  Ev.  97,  98.  It  is  insisted,  however,  by  the 
state,  that  though  the  question  may  have  been  improper,  the 
record  does  not  disclose  that  improper  testimony  was  elicted, 
from  the  fact  that  the  answer  of  the  witness  is  not  given.  We 
think  that  to  sustain  this  position  in  this  case,  woidd  be  ex- 
tending the  rule  referred  to,  too  &r.    To  show  that  the  an- 
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8wer  of  a  witness  to  an  improper  interrogatory,  disclosed 
improper  testimony,  it  is  not  necessary  that  such  answer 
should  be  set  out  in  words.  It  is  sufficient,  if  it  satisfactorily 
appears,  that  he  testified  of  and  detailed  matters  which  ought 
not  to  be  inquired  of,  and  ought  not  to  be  considered  by  the 
jury  in  finding  their  verdict.  The  record  in  this  case  shows, 
that^ihe  "  state  was  pe/^itted  to  go  into  particular  instances 
of  difficulties  by  the  prisoner  vAth  osiers"  It  would  be  difficult 
to  show  more  clearly,  what  was  proved,  without  setting  out 
the  language  of  the  witness,  which  we  do  not  think  ia  strictly 
necessary. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  award -a  trial  de  novo. 


Dixon  v.  The  State  of  Iowa. 

Where  a  party  charged  with  a  crimmal  offence,  is  under  arrest,  or  has  giren 
'~l~ll^  bail,  he  is  required  to  make  his  challenge  to  the  array  of  the  grand  jury,  be* 

U6     78  fore  the  indictment  is  found. 

Where  a  defendant  in  a  criminal  case,  filed  two  pleas  in  abatement  of  the  indict- 
ment, which  alleged  that  the  grand  jury  which  found  the  bill,  was  not  ap- 
pointed, drawn,  or  summoned  as  required  by  law,  and  setting  out  the  alleged 
defects,  which  pleas,  on  motion,  were  struck  from  the  files  of  the  court;  and 
where  it  appeared  from  the  record,  that  the  defendant,  prior  to  the  finding  of 
the  indictment,  was  under  arrest,  and  had  given  bail  for  his  appearance  at 
court  at  the  term  at  which  the  indictment  was  found;  EeH  That  the  pleas 
were  properly  stricken  from  the  files. 
A  person  indicted  for  an  assault,  with  mtent  to  commit  murder,  may  be  legally 
oonvicted  of  an  assault  and  battery. 

Error  to  the  Lucas  District  Court. 

At  the  September  term,  A.D.  1864,  of  the  District  Coturt 
in  Monroe  county,  the  plaintiff  in  error  was  indicted  for  an 
assault  with  intent  to  murder.  On  his  petition,  the  venue 
was  changed  to  Lucas  county,  where  he  was  convicted  of  an 
assault  and  battery.    The  plaintiff  assigns  for  error,  certain 
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rulings  of  the  court  below,  whioh  will  be  found  sufficiently 
stated  in  the  opinion  of  the  court 

J.  E.  Neal^  for  the  plaintiff  in  error. 

Scmiuel  A,  Rioe^  (Attorney-General},  for  the  state. 

WooDWAM),  J.[l] — The  first  assignment  of  error  is,  that 
the  court  sustained  the  motion  of  the  state,  to  strike  from  the 
files  the  defendant's  second  plea  in  abatement  This  was  a 
plea  to  the  indictment,  and  was  based  upcm  the  alleged 
ground,  that  the  grand  jury  which  found  the  bill,  was  not 
appointed,  drawn,  or  summoned,  as  is  required  by  law,  and 
was  not  a  legal  grand  jury,  in  consequence  of  certain  omift- 
dons  and  neglect  of  the  township  and  county  officers.  This 
objection  is  a  challenge  to  the  array,  recognized  in  chapter 
166  of  the  Code,  §§  2882,  2890.  The  defendant  was  under 
azrest,  and  had  given  bail  for  his  appearance  at  that  term ; 
so  we  infer  at  least,  with  as  much  confidence  as  is  possible 
in  the  imperfect  and  confused  state  of  the  papers.  In  other 
words,  in  the  language  of  the  Code,  (§  2882,)  he  was  held  to 
answer  for  a  public  offence.  When  the  ddfendant  is  under 
arrest,  or  has  given  bail,  he  is  to  make  his  challenge  to  the 
array,  before  indictment  found.  See  chapter  166.  It  is  the 
intent  of  the  statute,  that  he  shall  do  this  at  as  early  a  day 
as  is  practicable.  And  when  he  is  already  under  arrest  and 
present,  it  is  in  his  power  to  do  it  before  an  indictment  is 
found.   Norris^  House  v.  The  /Sfaite,  8  G.  Greene,  518. 

This  reason  covers  also  the  second  error  assigned,  that  the 
oourt  disregarded  his  first  plea  in  abatement,  which  was  of 
the  same  nature  and  substance.  The  third  assignment  of 
error  is,  that  the  court  received  the  verdict  and  rendered 
judgment,  without  the  defendant  being  arraigned  and  tried, 
and  without  a  jurv  being  impanneled,  charged,  and  sworn. 


[1]  WfiiOBT,  C.  X|  having  been  of  oounael,  took  no  part  In  the  decision  of 
this  cause. 

Vol.  m.  27 
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The  papers  show  that  the  defendant  was  arraigned ;  that  he 
filed  a  written  plea  of  "  not  guilty ;"  and  that  a  jury  brought 
in  a  yerdict.  We  are  not  aware  that  it  is  essential  to  the 
validity  of  a  verdict,  that  the  record  should  give  the  names 
of  the  jurors.  But  however  this  may  be,  when  what  pro- 
fesses to  be  a  record,  comes  up  in  so  irregular  and  confused 
a  condition  as  this  is,  and  when  nothing  is  shown  to  the  con- 
trary, this  court  will  presume  these  things  to  have  been  done 
regularly ;  and  this  requires  no  violent  presumption,  when 
the  record  shows  a  verdict  to  have  been  rendered.  The 
fourth  assignment  of  error  is,  that  being  indicted  for  an  as- 
sault with  intent  to  murder,  the  jury  could  not  legally  ren- 
der a  verdict  of  guilty  of  an  assault  and  battery.  In  the 
case  of  Gordon  v.  The  State,  AntSy  410,  the  defendant 
was  indicted  for  murder,  and  was  found  guilty  of  man- 
slaughter. This  was  held  to  be  regular.  The  present  cause 
comes  within  the  same  principle.  The  same  was  ruled  in  The 
State  V.  Bmhamj  1  Iowa,  642.  The  judgment  of  the  District 
Court  is  affirmed. 


Pbnlky  v.  Waterhouse. 

Hie  doctrine  that  a  sabfleqnent  promise  will  remore  the  statotoiy  bar,  obtauM^ 

not  because  ftatutes  of  limitatioiiSi  either  in  this  country  or  England,  have 

BO  providedi  but  because  such  promises  have  uniformly  been  held  to  obviate 

the  effect  of  such  statutes. 

^  4i8l  Where  in  an  action  on  a  promissory  note,  the  defendant  pleaded  the  statute  of 

"  '  limitations;  to  which  the  pUuntiiT  replied,  averring  that  since  the  first  day  of 


July,  1861,  and  before  the  commencement  oi  this  suit,  the  said  defendant  ad- 
mitted that  the  cause  of  action  still  justly  subsists,  and  that  the  said  cause  of 
action  does  in  fact  still  justly  subsist,  which  averments  were  denied  by  the 
rejoinder  of  the  defendant;  and  where  it  did  not  appear  affirmatively  fiT>m 
the  answer  of  the  defendant,  or  from  his  testimony  as  a  witness ;  and  wbure 
the  defendant  asked  the  court  to  instruct  the  jury  as  follows:  "That  in  or- 
der to  entitle  the  plaintiff  to  recover  on  the  ground,  that  the  cause  of  actioD 
still  justly  subsists,  the  fact  that  it  does  justly  subsist,  must  appear  from  the 
answer  of  the  defendant,  or  from  his  testimony  as  a  witness,"  which  instmc* 
tion  the  court  refVised  to  give,  but  instructed  the  jury,  "  that  the  issue  formed 
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hj  the  repUoalioa  and  rejoinder,  was  immaterial,"  in  which  inatniotkm  the 
ooonsel  for  the  plaintiff  aoquieaced,  and  claimed  nothing  under  that  issae ; 
MM,  That  nnder  the  drcamstaooea,  the  defendant  conld  not  have  been  pr»> 
Jndioed  by  the  refiiaal  to  give  the  instmotion ;  and  that  it  was  not  error  to 
reftifleit. 

In  order  to  reviire  a  debt  barred  by  the  statute  of  limitationa^  it  is  not  neoeMaiy 
that  the  promise  to  pay,  should  have  been  made  €^tdr  the  debt  was  barred 
by  the  statute. 

An  admission  that  the  debt  is  unpaid,  or  a  promise  to  pay,  made  h^brs  the  debt 
is  barred,  and  while  an  action  might  be  maintained  upon  it^  is  suAcient  to 
remove  the  bar  of  the  statute. 

Where  in  an  action  on  a  promissory  note,  the  statute  of  liiiiitatiens  was  pleaded, 
to  which  the  plaintiff  replied,  a  subsequent  promise,  which  was  denied  by 
the  rejohider ;  and  where  the  defendant  asked  the  court  to  instruct  the  jury 
as  fellows:  '*  That  a  promise  to  pay,  in  order  to  revive  a  debt  barred  by  the 
statute  of  limitations^  must  have  been  made  <0er  the  debt  was  barred ;  and 
that  a  promise  to  pay,  or  an  admission  that  the  debt  is  unpaid,  made  before 
the  debt  was  barred,  and  while  an  action  might  have  been  maintained  on 
the  note,  will  not  be  sufficient  to  revive  the  debt,"  which  instruction  was  re- 
fhsed ;  Held,  That  the  court  did  not  err  in  refiising  the  instruction. 

Section  1670  of  the  Code,  which  provides  that  causes  of  action  founded  on  oon- 
tracti  are  revived  by  an  admission  that  the  debt  is  unpaid,  as  well  as  by  a 
new  promise  to  pay  the  same,  is  but  declaratory  of  the  common  law  rule,  as 
it  stood  before  the  enactment  of  the  Code. 

Where  in  an  action  on  a  promissory  note,  the  statute  of  limitations  was  pleaded, 
to  which  the  plaintiff  replied  a  subsequent  promise,  which  was  denied  by  the 
rejoinder;  and  where  the  defendant  asked  the  court  to  instruct  the  jury  as 
feUows:  **  L  That  under  the  statute  of  limitations  of  1843,  a  mere  admission 
of  indebtedness  did  not  revive  a  debt  barred  by  the  statute ;  and  that  if  plain- 
tiff relies  on  a  mere  admission  that  the  debt  is  unpaid,  such  admission  must 
have  been  made  since  the  Code  took  effect,  viz :  July  1,  1.851,  to  be  binding 
on  defendant,  and  entitle  the  plaintiff  to  recover.  2.  That  any  admission 
contained  in  the  letters  of  the  defendant,  daled'June^  1848,  and  February  10, 
1850,  are  not  evidence  in  this  action  against  tlie  defendant,  to  show  an  ad- 
mission that  the  debt  is  unpaid,  or  that  the  cause  of  action  still  justly  sub- 
sists, for  the  reason  that  they  were  made  prior  to  July  1,  1851,  when  the 
Code  took  effect  and  went  in  force,"  which  instructions  were  reftised ;  Held, 
That  the  instructions  were  properly  refused. 

The  statute  of  limitations  should  not  be  viewed  in  an  un&voraUe  light,  or  as  a 
defence  unjust  and  discreditable^  but  like  all  other  statutes,  should  be  so  con- 
strued as  to  effect  the  intention  of  the  legislature — that  intention  being  to 
Afford  security  against  stale  demands,  after  the  true  state  of  the  transaction 
may  be  either  forgotten,  or  rendered  incapable  of  explanation. 
A  party  may  waive  the  bar  created  by  the  statute,  and  revive  the  caose  of  ac- 

tion,  by  a  subsequent  promise. 
If  this  promise  is  conditional  in  its  character,  the  plaintiff  must  show  that  the 
ocmdition  has  tuy)pened,  else  the  defendant  is  not  liable. 
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The  cause  of  actba  mi^  bereviTod,  <Doi  ^ndy  by  a  promifle  to  pa}r^  but  dao  bj 
an  aoknowledgment  of  the  debt 

If  the  acknowledgment  only  goes  to  the  original  Justice  of  thedebt^  it  is  noCsof- 
ioient;  it  muat  admit  its  present  esjatenoe^  or  that  it  is  dua 

The  terms  of  the  acknowledgment  or  promise,  are  not  material,  if  they  ctewly 
and  unqualifiedly  show  a  subsisting  debt,  for  which  the  defendant  is  liabla 

Where  there  is  an  admowledgment  of  a  present  indebtednesi^  the  law  implies 
a  promise  to  pay. 

flooh  an  acknowledgment,  though  e^erso  olear,  will  notbesulBcient^if  aoeon- 
panied  with  an  expressed  mtention  not  to  pay,  or  with  an  intention  to  itMriat 
upon  the  benefit  of  the  statute.  If  not  aocomponied  by  any  such  espreaaion 
of  intention,  an  acknowledgment  is  sufficient 

The  expression  of  an  inability  to  pay,  coupled  with  an  acknowledgment  of  the 
debt,  does  not  destroy  the  admowledgment,  if  it  isothervnaesuffloientiy  foil 
and  unqualified. 

Where  in  an  action  on  a  promissory  note,  the  defendant  pleaded  the  staliiite  of 
limitations,  to  which  the  plaintiff  replied  a  subsequent  promise^  and  that  tiie 
defendant  had  admitted  that  the  debt  was  unpaid,  which  was  denied  by  the 
rejoinder ;  and  where  it  appeared  fi-om  the  evidence  that  the  de&ndant  had 
used  the  foUowiag  expressions:  "  I  am  di^>oaed  to  pay  my  debta^  if  I  had 
the  meansi"— "  I  Ibimerly  expected  to  pay  what  I  owed,  but  I  have  not  be» 
«o  fortunate,"  Ac^ — *'  I  would  not  go  to  Califomia,  but  for  my  eastern  debta^ 
and  among  others,  I  am  indebted  to  the  plaintiil^"— -**  I  expect  Penley  out^ 
and  am  selling  this  land  to  pay  him;"  and  where  it  was  left  to  ihe  JU17  to 
determine  whether  these  expressions  were  intended  to  reler  to  the  debt  on 
which  suit  was  brought,  who  found  for  the  plaintiff:  Mddi  That  these  expres- 
sions were  a  sufficient  acknowledgment  or  admission  of  the  debt)  to  remove 
the  bar  of  the  statute ;  and  that  it  was  properly  left  to  the  Juiy  todetenmne 
whetbeir  they  aj^ed  to  the  debt  on  which  suit  was  brought 

Where  the  question  to  be  determined  is  one  of  iidaUion,  to  be  gathered  fiom 
the  language  used,  and  from  all  the  circumstances  of  the  case,  it  is  proper  to 
leave  it  to  the  jury,  imder  the  instructions  of  the  court 
When  the  promise  or  acknowledgment  relates  to  a  particular  debt,  Hbe  evidence 
of  which  is  in  writing^  and  is  sufSdent  to  revive  it^  tha«riglnal  «i^ii»^  with 
interest  iaprima/acie,  the  amount  due. 

Appeal  Jram  the  Linn  District  Court 

The  petition  in  this  case,  claims  to  recover  on  a  promis- 
sory note,  made  at  Portland,  Maine,  and  dated  October  8th 
1844,  payable  on  demand,  with  interest    The  suit  was  com- 
menced July  9th,  1855. 

The  defendant,  among  other  defences,  pleads  the  statute 
of  limitations.  To  this  defence,  plaintiil  replied,  ^r^  that 
from  the  month  of  May,  1850,  until  February,  1863,  defend- 


SUPREME  COURT  OASES— 1858.  421 

Peoley  T.  WaterikOQse. 

ant  was  a  non-resident  of  the  state ;  and  second,  that  defend- 
aat  did  within  six  years  next  before  the  first  day  of  July, 
1861,  undertake  and  promise  to  pay  said  note,  and  did  with- 
in that  time  and  afterwards,  and  before  the  commenoement 
of  this  sait,  admit  that  the  said  note  was  unpaid,  and.  thai 
the  cause  of  action  still  justly  subsisted.  To  the  first  part  of 
the  replication,  defendant  rejoined,  admitting  his  absence  for 
the  time  stated,  but  averring  that  it  was  temporary,  on  busi- 
Deas,  and  that  his  fieimily  and  residence  during  all  that  time, 
were  in  this  state ;  to  this  there  was  a  demurrer,  which  wafl 
sustained,  and  from  that  question  defendant  appealed  to  the 
last  term  of  this  court,  when  the  demurrer  was  overruled,^ 
and  cause  remanded.  To  the  second  part  of  the  replication^ 
defendant  rejoined  in  denial  of  the  promise  and  admission 
therein  alleged,  and  upon  this  issue  the  parties  went  to  triaL 

To  sostain  the  issue  on  his  part,  the  plaintifi^  introduced 
the  note  sued  on,  and  also  certain  letters  written  by  defend* 
ant  to  plaintiff,  and  conversations  had  by  defendant  with, 
different  persons,  the  material  parts  of  which  are  aa  fed* 
Ipws: 

In  June,  1848,  defendant  wrote  to  plaintiff  saying,  "  I 
received  your  letters  by  the  hand  of  Captain  Jordan,  and  am 
sorry  to  have  it  to  say^  that  I  have  no  means  to  pay  my  debt 
I  am  disposed  to  pay  my  debts,  if  I  had  means,  but  see  no 
prospect)  for  I  am  quite  infirm,  and  have  hard  work  to  get 
a  living.  I  have  been  dunned  by  some  of  my  eastern  credi- 
tors} previous  to  receiving  your  letter,  for  there  is  a  large 
amount  that  you  did  not  get  up,  viz :  (naming  some  debts), 
and  if  they  were  all  offered  to  me  for  twenty-five  dollars,  I 
oould  not  pay  even  that  small  sum,  without  taking  &om  me 
the  necessaries  of  life.'' 

On  the  10th  of  February,  1850,  he  writes:  "Captain 
Penley,  Sir,  I  received  a  line  from  you  a  few  days  since ;  in 
answer  I  have  to  say,  that  I  cannot  pay  you  anything  at 
present)  for  I  have  been  very  unfortunate,  having  had  much 
ffi/(^>nA«a  in  my  &mily.  You  say  you  can  sell  the  note  there 
ata  great  discount  I  am  not  able  to  purchase  it  at  any  rate^ 
without  depriving  myself  and  family  of  the  necessaries  of 
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life,  and  (that)  of  course,  you  would  not  expect,  and  if  you 
can  sell  it  to  any  one  there  or  here,  you  ifaay.  I  should  like 
to  buy  it,  but  see  no  prospect  of  canceling  my  paper." 

To  the  introduction  of  these  letters,  defendant  objected ; 
because  they  were  dated  and  written  before  the  note  sued  on 
was  barred  by  the  statute,  and  before  the  taking  effect  of  the 
Code,  which  objections  were  overruled  and  defendant  ex- 
cepted. 

On  the  first  of  June,  1854,  defendant  again  writes  as  fol- 
lows :  "  Captain  John  Penley — Sir :  I  received  a  line  from 
you  a  few  days  since,  and  in  answer  will  say,  that  I  formally 
(firmly  or  formerly)  expected  to  pay  what  I  owed,  but  I  have 
not  been  so  fortunate  as  I  anticipated ;  that  I  have  given  up 
all  hopes  of  being  able  to  pay  my  debts.  I  went  to  Califor- 
nia, and  endured  all  the  privations  and  hardships  for  three 
years,  that  I  could ;  was  sick  and  lame,  and  spent  all  I  made. 
You  insinuate  that  you  know  what  I  have,  &c.  I  am  en- 
tirely willing  you  should.  I  know  I  have  not  enough  to 
live  on  comfortable,  and  as  for  adopting  the  bread  and  water 
regimen,  you  recommend,  I  do  not  see  fit,  having  never  re- 
commended it  to  any  one  yet'* 

It  was  also  proved  that  defendant,  in  the  spring  of  1850, 
when  about  starting  for  California,  stated  to  witnesses,  that 
he  would  not  go  but  for  his  eastern  debts,  and  named  the 
plaintiff  among  the  persons  to  whom  he  was  indebted,  and 
that  he  could  not  safely  hold  property  in  his  own  name. 
Another  witness  states,  that  in  November,  1858,  defendant 
acknowledged  a  deed  before  him,  and  said  at  the  time,  that 
he  expected  Penley  out,  and  was  selling  the  land  to  pay  him. 
This  witness  also  testifies,  that  defendant  moved  to  this  state 
in  December,  1844.  And  this  being  all  the  testimony  of- 
fered by  either  party,  the  defendant  asked  the  court  to  in- 
struct the  jury  as  follows : 

First  That  under  the  statute  of  limitations  of  1848,  a  mere 
admission  of  indebtedness  did  not  revive  a  debt  barred  by 
the  statute,  and  that  if  plaintiff  relies  on  a  mere  admission 
that  the  debt  is  unpaid,  such  admission  must  have  been  made 
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fiince  tlie  Code  took  effect,  viz :  July  1, 1861,  to  be  binding 
on  defendant,  and  entitle  the  plaintiff  to  recover. 

Second.  That  in  order  to  entitle  the  plaintiff  to  recover,  on 
the  ground  that  the  cause  of  action  still  justly  subsists,  the 
fact  that  it  does  justly  subsist,  must  appear  from  the  answer 
of  the  defendant,  or  from  his  testimony  as  a  witness. 

Third.  That  any  admissions  contained  in  the  letters  of  the 
defendant,  dated  June,  1848,  and  February  10th,  1850,  are 
not  evidence  in  this  action  against  the  defendant,  to  show  an 
admission  that  the  debt  is  unpaid,  or  that  the  cause  of  action 
still  justly  subsists,  for  the  reason  that  they  were  made  prior 
to  July  1,  1851,  when  the  C!ode  took  effect  and  went  in 
force. 

Fourth.  That  a  promise  to  pay,  in  order  to  revive  a  debt 
barred  by  the  statute  of  limitations,  must  have  been  made 
afier  the  debt  was  barred ;  and  that  a  promise  or  admission 
that  the  debt  is  unpaid,  made  before  the  debt  was  barred, 
and  while  an  action  might  have  beeh  maintained  on  the  note, 
will  not  be  sufficient  to  revive  the  debt. 

All  of  which  instructions  were  revised,  and  defendant  ex- 
cepted. The  ^ill  of  exceptions  shows  that  the  court  had 
previously  instructed  the  jury,  that  the  issue  made  by  the 
pleadings  as  to  the  fact  that  the  cause  of  action  still  justly 
subsists,  was  an  immaterial  one,  and  when  the  second  in- 
struction was  asked  by  defendant  on  that  pointy  plaintiff's 
counsel  acquiesced  in  the  disposition  made  of  that  issue,  and 
claimed  nothing  thereon.  The  jury  having  returned  a*  ver- 
dict for  the  plaintiff,  the  usual  motions  in  arrest  and  for  a  new 
trial,  were  made  and  overruled,  and  judgment  rendered  on 
the  verdict  for  the  amount  of  the  note  and  interest. 

The  defendant  appeals,  assigning  in  this  court  the  follow- 
ing errors : 

1 .  In  admitting  in  evidence,  the  letters  of  defendant,  dated 
June,  1848,  and  February  10th,  1850. 

2.  In  refusing  the  instructions  asked  by  appellant. 

3.  In  overruling  the  motion  for  a  new  trial. 

4.  In  rendering  judgment  against  the  appellant. 
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Clarke  S  Henley,  for  the  appellant 
Three  questions  are  presented  in  this  case,  for  the  consid- 
eration of  tbe  oourt,  as  follows : 

1.  Were  the  two  letters  of  defendant  properly  admitted  in 
evidence  ? 

2.  Were  the  instructions  asked  by  defendant,  properly  r^ 
ftised? 

8.  Is  there  any  evidence  of  a  subsequent  promise  7 
And  we  shall  argue  these  questions  in  the  order  here  pre- 
sented. 

I.  The  letters  were  improperly  admitted  in  evidence.  The 
note  bears  date  the  8th  of  October,  1844,  and  suit  could  have 
been  brought  upon  it  at  any  time  before  the  8th  of  October, 
1850.  The  statute  of  limitations  could  not  have  been 
pleaded  until  that  date.  This  suit  was  commenced  on  the 
19th'of  July,  1855.  The  first  two  letters  offered  in  evidence^ 
lo  prove  a  subsequent  promise,  are  respectively  dated  Jane, 
1848,  and  February  10th,  1850,  before  the  note  was  barred 
by  the  statute  of  limitations,  and  while  an  action  could  yel 
have  been  sustained  upon  it.  In  other  words,  until  October 
8th,  1850,  the  remedy  was  not  suspended;  and  no  promise 
was  necessary,  till  after  that  time,  to  give  life  and  vitality  to 
the  note,  or  set  the  wheels  of  litigation  in  motion.  If  then, 
either  of  these  letters  contain  a  promise  to  pay,  or  an  ac- 
knowledgment of  the  debt,  having  been  written  before  the 
note  was  barred,  they  are  merely  nudum  pactum,  destitute 
of  a  consideration,  and  cannot  be  enforced.  A  promise  to 
pay  a  debt  barred  by  the  statute,  or  an  acknowledgment  oi 
such  a  debt,  is  only  upheld  by  the  moral  obligation  that  ex^ 
ists  to  pay  the  same.  If  the  debt  is  not  barred — ^if  an  action 
may  still  be  sustained  on  the  note-— at  the  time  the  promise 
or  acknowledgment  is  made,  no  such  moral  obligation  exista, 
and  the  promise  fails  for  want  of  a  consideration  to  sustain  it 
If  there  is  a  legal  liability  to  pay,  when  the  prcHnise  is  made, 
that  promise  can  give  no  additional  force  to  that  liability. 
If  there  is  no  legal  liability,  then  the  promise  or  acknowl- 
edgment, is  sustained  on  the  ground  of  moral  obligation. 
Where  there  is  no  mere  moral  obligation  to  give  effect  to 
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lihe  promise,  it  is  no  more  binding  than  any  other  promise^ 
made  without  consideration.  These  views,  we  think,  will 
hef  fofoad  to  be  sustained  by  the  following  authorities :  Dan^ 
/orihr.  Oulver,  11  Johns.  146;  HUl  v.  Henry,  17  Ohio,  9; 
Rvffy.  Ban,  7  Harr.  &  J.  14 ;  Ohitty  on  Cont  821 ;  PeyUyn 
T.  Jtfmor,  11  S.  &  M.  148 ;  Storjr  on  Ovnt.  1118,  1120.  If 
these  yiews  are  correct,  the  letters,  if  they  prove  anything^ 
were  improperly  admitted  in  evidence. 

n.  We  come  now  to  the  consideration  of  the  instructions 
The  first  instruction  which  the  court  refused  to  give,  asserta 
a  proposition  which  we  believe  to  be  legal.  At  common  law, 
no  lapse  of  time  would  bar  the  recovery  of  a  debt.  Limita- 
tions are  purely  statutory.  If  the  statute  provides  that  a 
subsequent  acknowledgment,  or  a  subsequent  promise,  shall 
remove  the  bar,  then  the  courts  possess  the  power  to  enforoe 
the  collection  of  the  debt.  If  the  statute  contains  no  such 
provision^  then  the  courts  possess  no  power  to  enforce  pay- 
ment, even  though  there  may  have  been  a  promise  or  ac- 
knowledgment. The  whole  proceeding  being  statutory^ 
there  is  no  power  anywhere  to  go  behind  the  statute.  The 
old  English  decisions,  by  which  the  courts  in  their  hostility 
to  the  statute,  endeavored  to  abrogate  ity  are  not  law.  Hence 
the  statute  of  21  James  I,  c  16,  was  followed  by  9  Georga 
lY,  c  14,  which  contains  an  express  provision  that  a  writ* 
ten  admission  of  the  debt  within  six  years,  was  sufficient  to 
obviate  the  statute.  Following  this  statute,  which  sought  to 
legalize  the  decisions  of  the  English  courts,  it  is  believed, 
that  the  statutes  of  limitations  of  all  the  states,  except  the 
Iowa  act  of  1848,  contain  provisions  reviving  the  remedy 
by  a  subsequent  promise.  The  Iowa  act  of  1848,  contained 
no  such  provision ;  and  we  hold,  in  the  language  of  the  in- 
struction, that  under  that  statute,  a  mere  admission  of  in- 
debtedness, did  not  revive  a  debt  barred  by  the  statute^  This 
instruction,  we  think,  should  have  been  given. 

The  second  instruction  should  have  been  given.  It  ap- 
plies to  and  explains  an  issue  presented  by  the  pleadingp. 
The  r^lication  alleges,  that  the  defendant  admitted  that  the 
debt,  Ibr  the  recovery  of  which  this  aetion  is  broughti  was 
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unpaid,  and  that  said  cause  of  action  justly  subsists.  This 
is  denied  by  the  rejoinder.  Here  is  the  issue.  The  Code 
provides  that  in  actions  founded  upon  contract,  the  above 
limitations  shall  not  apply,  if  from  the  answer  of  defendant, 
or  from  his  testimony  as  a  witness,  it  appears  affirmatively 
that  the  cause  of  action  justly  subsists.  Code,  246.  Upon 
this  issue,  it  was  our  right  to  have  an  instruction — ^it  was  the 
duty  of  the  court  to  inform  the  jury,  that  this  issue  could 
only  be  found  for  the  plaintiff,  from  the  answer  of  defendant^ 
or  his  testimony  as  a  witness  --that  it  ootdd  be  proved  in  no 
other  way.  This  the  court  refused  to  give ;  but  confused 
the  jury,  and  prejudiced  our  rights,  as  the  exceptions  show, 
by  telling  the  jury  that  this  issue  was  immaterial,  &C.,  which 
was  not  true  by  the  way.  The  issue  was  submitted  to  the 
jury,  and  was  material,  and  if  was  just  as  easy,  and  quite  as 
proper,  for  the  court  to  have  given  the  instruction  asked,  or 
have  refused  it,  on  the  ground  that  it  was  not  law.  The  dis- 
position the  court  made  of  the  instruction,  was  erroneous. 
Our  views  upon  the  other  two  instructions,  are  presented 
above,  and  we  need  not  repeat  here. 

ni.  The  third  interrogatory  propounded  above,  is  most 
material  in  this  case — is  there  any  evidence  of  a  subsequent 
promise^  or  any  admission  of  Hie  dd>t^from  which  such  promise 
can  he  implied  t  This  leads  us  to  a  consideration  of  the  tes- 
timony. Let  us  first,  however,  determine  what  the  law  is 
upon  this  point. 

In  Lockhart  v.  Eaves^  Dudley,  (S.  C.)  821,  it  is  held,  that 
the  acknowledgments  and  promises  must  specify  or  plainly 
refer  to  some  particular  demand  or  cause  of  action  to  be  re- 
vived or  created  by  them.  In  Pray  v.  Garcehn,  5  Shep. 
145,  it  is  held,  that  a  mere  general  admission  by  the  party 
sought  to  be  charged,  that  he  was  owing  something  to  the 
plaintiff,  without  stating  how  much^  or  for  w?iat^  is  not  suffi- 
cient to  take  the  demand  out  of  the  statute.  In  Fellows  v. 
Ouimarin^  Dudley,  (Geo.)  100,  it  is  said,  that  a  promise  suf- 
ficient to  take  a  contract  out  of  the  statute,  must  be  express,  or 
an  acknowledgment  so  direct  and  explicit  as  to  be  equivalent  to 
a  promise.    These  cases  we  find  cited  in  6  U.  S.  Digest,  and 
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it  is  proper  that  we  should  say,  that  we  have  not  been  able 
to  refer  to  the  reports  themselves.  To  the  same  purport  are 
the  following :  Allison  v.  Pennington,  7  Watts  &  Serg.  180 ; 
Allison  V.  James^  9  Watts,  880 ;  Magee v.  Magee,  10  Watts,  172. 
In  Bobbins  v.  Farley,  2  Strobh.  348,  the  law  is  laid  down 
as  follows :  "  Acknowledgments  or  promises,  to  obviate  the 
statute  of  limitations,  are  not  sufficient,  unless  they  specify 
or  plainly  refer  to  some  particular  demand  or  cause  of  action 
to  be  revived  or  created  by  them."  In  Clarke  v.  Dutcher,  9 
Cow.  674,  it  is  held,  that  an  acknowledgment  must  clearly 
refer  to  the  very  debt  in  dispute  between  the  parties.  In 
Story  on  Contracts,  the  law  is  laid  down  thus :  "  Such  an 
acknowledgment  must  contain  an  unqualified  admission  of 
the  debt,  and  a  willingness  to  pay  itP  Story  on  Cont.  1120, 
referring  to  Clementson  v.  Williams,  8  Cranch.  72.  In  Mar- 
tin  V.  Broach,  6  Geo.  21,  it  is  held,  that  an  acknowledgment 
or  promise  to  take  a  case  out  of  the  statute,  must  specify,  or 
plainly  refer  to  the  particular  debt,  or  demand,  or  cause  of  ac- 
tion, sought  to  be  revived.  In  Brailsjbrd  v.  James,  8  Strobh. 
171,  the  acknowledgment  of  the  defendant,  was  as  follows : 
"  Joe  need  not  scruple  about  owing  me  the  amount  necessary 
for  two  courses  of  medical  lectures,  for  I  am  owing  him  mon- 
ey on  the  trust  estate,  with  interest  from  the  day  of  settle- 
ment, and  adding  the  interest,  I  owe  him  $800 ;"  held,  that 
these  words  were  not  sufficient  to  identify  the  debt  sued  on, 
so  as  to  take  the  case  out  of  the  statute.  In  Davis  v.  Steiner^ 
2  Harris,  276,  it  is  held,  that  to  take  a  debt  out  of  the  statute, 
there  must  be  a  distinct  acknowledgment  of  a  particular 
debt,  but  its  amount  need  not  be  stated.  In  this  case,  the 
words  relied  upon  were  these:  Defendant  said  he  owed 
plaintifiT  some  money,  and  his  son  was  in  after  it,  and  he  was 
coming  on  to  Greensburgh,  to  make  arrangements  to  pay  the 
money.  In  Arey  v.  Stephenson,  11  Ired.  86,  it  is  held,  that 
a  debt  will  only  be  taken  out  of  the  operation  of  the  statute, 
on  a  promise  by  the  debtor  to  settle  with  a  creditor,  when  it 
appears  that  the  promise  was  made  in  regard  to  a  particular 
debt.  See  also  Ventris  v.  Shaw,  15  N.  Hamp.  422 ;  Kensing^ 
ion  Bank  v.  PaUon,  2  Harris,  479 ;  Orant  v.  Ashley,  7  Eng. 
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768 ;  Brainard  v.  jBwci,  25  Vermont,  578 ;  Dehach  v.  Twr- 
iwr,  6  Rich.  117 ;  Pool  v.  Jfe(/&,  28  Ala.  701 ;  all  of  which 
suBtain  the  doctrine  that  there  must  be,  not  only  a  specifio 
admission  of  the  debt  sued  on,  but  that  it  must  be  acoompa* 
nied  with  a  willingness  to  pay,  at  at  least  noi  an  unwilling- 
neas  to  pay.  In  Ayrea  y.  Jticharcby  12  lUincHS,  146, 
the  language  relied  upon  waa  as  follows:  The  witnea* 
called  upon  defendant^  and  showed  him  the  account, 
and  read  oyer  to  him  each  item  of  the  account,  and  as  he 
ready  Ayres  admitted  to  the  correctness  of  eyery  item,  and 
of  the  whole  account,  but  as  to  the  items  &t  the  board  of  hia 
son,  he  stated  that  he  thought  that  item,  or  a  portion  of  i^ 
had  been  paid  by  hia  son.  He  further  stated  that  the  ae* 
count  waa  correct,  and  that  he  would  see  Richards  and  s^ 
ik  wiih  him.  Hdd^  to  be  insufficient,  and  the  court  says^ 
that  the  promise  may  be  implied  from  an  unqualified  admia^ 
flion  that  the  debt  ia  due  and  unpaid,  nothing  being  said  or 
done  at  the  time  rAuMing  the  presumption  of  apropiiise  iopaj^ 
These  authorities  might  be  multiplied,  but  it  is  sufficient  to 
say,  that  the  current  of  modem  decisicHis  are  of  the  same 
tenor. 

From  these  authorities,  then,  we  may  lay  it  down  aa  set- 
tled law,  that  an  acknowledgment  to  take  the  cause  out  of 
the  statute,  must  specify  or  plainly  refer  to  the  particular  dAi 
suedon^  and  must  be  accompanied  with  a  willingness  to  pay. 
Both  of  these  things  must  concur — one  is  not  sufficient,  since 
courts  haye  leaned  to,  rather  than  againsi  the  statute.  Let 
ua  then  try  the  eyidence  by  this  rule,  and  see  what  it  amounts 
to.  The  only  language  in  letter  No.  one,  bearing  upon  thia 
point,  ia  the  following : 

"  Mains  Township,  February  10th,  185a 

"  I  haye  to  say  that  I  cannot  pay  you  anything  at  present, 
fcr  I  haye  been  very  unfortunate,  &c,  *  *  You  say  you  caa 
sell  the  note  there  at  a  great  discount  I  am  not  able  to 
purchase  it  at  any  rate,  without  depriyingmyself  and&unily 
of  the  necessaries  of  life.  *  *  *  And  if  you  can  sell  it  to  any 
one  there  or  here,  you  may.  I  should  like  to  buy  it,  but  see 
no  prospect  of  canceling  my  paper."    Now,  in  the  first 
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place,  what  note  is  here  referred  to?  The  note  in  suit? 
There  is  no  evidence  establishing  that  &ct,  nor  ik  there  anj 
specific  admission  of  this  partacular  debt,  as  the  authorities 
require.  Again  ;  the  whole  letter  is  to  be  taken  togetheTi 
and  so  far  from  showing  a  willingness  to  pay,  the  letter  al- 
leges that  defendant  cannot  buy  the  note  at  anyprice^  and 
closes  with  toe  assurance  that  defendant  sees  no  project  of 
canceling  his  paper.  This  certainly  comes  witUin  the  rule 
laid  down  in  Ayres  v.  Richards,  above  <sited  ;  and  fix>m  this 
letter  no  promise  to  pay,  can^  be  inferred  certainly.  In  let- 
ter No.  two,  the  language  is  as  follows: 

"  JuM,  1848. 

'*  I  have  to  say,  that  I  have  no  means  to  pay  my  debts.  I 
am  disposed  to  pay  my  debts,  if  I  had  means,  but  I  see  no 
prospect,  for  I  am  quite  infirm,  &c.  *  *  I  have  been  dunned 
by  some  of  my  eastern  creditors  previous  to  receiving  your 
letter,  for  there  is  a  large  amount  that  you  did  not  get  up, 
viz :  Charles  Bamstead,  Boston,  five  to  six  hundred  dollais^ 
B.  P.  Pierce,  N.  H.,  two  hundred  dollars,  and  several  others, 
and  if  they  were  all  offered  to  me  for  twenty-five  dollars,  I 
could  not  pay  even  tiiat  small  sum,  without  taking  from  noe 
the  necessaries  of  life." 

We  insist  that  there  is  nothing  here  that  comes  within  the 
rule.  There  is  nothing  to  identify  the  debt  of  the  plaintiff — 
to  show  that  it  is  the  one  in  suit — ^and  it  shows  an  utter  in« 
ability  to  pay.  The  defendant  says  in  so  many  words,  that 
I  cannot  pay  my  debts ;  I  could  not  buy  them  all  for  twenty- 
five  dollars,  if  they  were  ofEered  to  me  at  that  price.  If  lan- 
guage like  this,  can  be  tortured  into  a  promise  to  pay — either 
express  or  implied — ^then  is  the  statute  a  farce. 

The  language  of  the  third  letter,  which  is  Jaiesi  in  date,  is 
still  more  explicit.    Its  words  are  these : 

"  JtrNB  1st,  1854. 

"  I  formerly  expected  to  pay  what  I  owed,  but  I  have  not 
been  so  fortunate  as  I  anticipated.  I  have  given  up  all  hopes 
of  being  able  to  pay  my  debts.  I  went  to  California,  and 
endured  all  the  privations  and  hardships  for  three  years  that 
I  could — was  sick  and  lame,  and  spent  all  I  made.  *  *  I 
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know  I  have  not  enough  to  live  on  comfortable."  In  corro^ 
1x)ration  of  this  letter,  is  the  testimony  of  the  witness,  McKin- 
ney,  who  says,  that  defendant  remarked  that  he  would  not 
go  to  California,  but  for  his  eastern  debts.  The  same  wit- 
ness further  testifies,  that  the  defendant  named  Penley  as 
among  his  creditors.  And  Jordan  testifies,  that  defendant 
said  in  1858,  when  acknowledging  a  deed,  that  he  expected 
Penley  out,  and  he  was  selling  the  land  to  pay  him.  This 
is  all  the  testimony.  It  specifies  no  particular  debt--has 
no  reference  to  the  cause  of  action  in  this  suit — ^the  plaintiff 
&ils  to  make  it  apply  to  the  note  in  suit — ^and  even  though 
the  whole  testimony  may  possibly  admit  an  existing  liability 
to  Penley  on  some  account,  or  for  some  amount,  the  whole 
tenor  and  bearing  of  the  evidence,  so  far  from  showing  a 
willingness  to  pay,  shows  both  an  unwillingness  and  inabi- 
lity to  pay.  If  this  suit  can  be  sustained  on  this  evidence, 
then  every  creditor  of  defendant,  upon  these  same  letters  and 
admissions,  can  likewise  obtain  judgment,  for  they  are  broad 
enough  and  wide  enough,  to  apply  to  all.  The  evidence 
being  insufficient  to  sustain  the  verdict,  the  court  should 
have  sustained  the  motion  to  set  the  same  aside,  and  erred 
in  overruling  the  motion. 

Oeorge  i).  Woodin^  for  the  appellee. 

The  first  question  raised  by  appellant  is,  were  the  two  let- 
ters of  defendant,  properly  admitted  in  evidence  ?  It  is  con- 
tended that  a  mere  promise,  made  be/ore  the  cause  of  action 
is  barred  by  the  statute  of  limitation,  is  without  consideration 
and  consequently  void,  and  for  this  reason  it  is  claimed,  that 
the  first  two  letters  written  by  defendant  before  the  statute 
commenced  running,  were  improperly  admitted  in  evi- 
dence. 

This,  I  think,  is  not  the  law.  If  it  be  true  that  an  acknowl- 
edgment of  indebtedness  and  willingness  to  pay,  made  while 
the  legal  liability  existed,  cannot  be  offered  in  evidence  to 
show  a  new  promise  after  the  action  is  barred,  then  can  a 
party  be  permitted  to  take  advantage  of  the  very  forbearance 
by  which  he  obtained  time  on  his  debt    Before  the  six  years 
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expires,  he  acknowledges  the  indebtedness,  says  he  is  unable 
but  willing  to  pay,  and  thereby  induces  the  plaintiff  to  give 
him  time  on  his  demand ;  and  after  that  indulgence  has  been 
given,  in  consideration  of  the  acknowledffment  of  indebiednese, 
we  are  told  that  he  should  be  permitted  to  take  advantage 
of  the  plaintiff's  forbearance  to  sue.  The  contrary,  we  think, 
is  clearly  shown  in  cases  of  Austin  y,  Bostwick,  9  Conn.  496  ; 
Oalliger  v.  IloUingsworth,  3  Har.  &  McHen.  122  ;  and  Coles 
Y.  Kelsey^  2  Texas,  541  r 

But  granting  that  appellant  has  stated  the  law  correctly, 
we  think  there  is  sufficient  evidence  to  show  a  new  prom- 
ise made  after  the  action  was  barred  by  the  statute.  The 
third  letter  offered  in  evidence  by  plaintiff,  was  written  by 
defendant,  on  the  1st  day  of  January,  1856,  in  which  he  ac- 
knowledges his  indebtedness ;  also  says  to  the  witness,  Jor* 
dan,  in  November,  1853^  "  that  he  expected  Penley  out,  and 
he  was  selling  land  to  pay  him."  McKinney  testifies,  that 
in  the  spring  of  1850,  he  heard  defendant  say,  "  that  he 
would  not  go  to  California,  but  for  his  eastern  debts,  and 
that  he  named  the  plaintiff  among  the  persons  to  whom  he 
was  indebted ;  that  defendant  said,  he  could  not  safely  hold 
property  in  his  own  name."  This  must,  at  least,  be  con- 
sidered as  an  acknowledgment  of  indebtedness.  The  ac- 
knowledgment made  to  Jordan  and  McKinney^  not  parties^  is 
sufficient ;  2  Greenleaf  on  Evidence,  441 ;  Story  on  Con- 
tracts, 1014. 

It  is  claimed,  also,  that  it  is  not  sufficiently  certain  to  what 
debt  the  defendant  referred,  when  he  wrote  the  letters  given 
in  evidence,  and  when  he  admitted  his  indebtedness  to  plain- 
tiff, in  the  presence  of  Jordan  and  McElinney.  In  the  let- 
ters he  refers  to  '*  the  note,"  and  if  the  reference  was  made 
to  another  than  "  the  note,"  of  plaintiff,  the  burden  of  proof 
was  on  defendant  to  show  it. 

But  we  think,  a  general  acknowledgment  of  indebtedness 
is  sufficient.  In  the  case  of  Whitney  v.  Bigehw^  4  Pick.  110, 
it  is  held,  that  a  general  acknowledgment  of  indebtedness  is 
prima  facie  sufficient  to  take  a  case  out  oi  the  statute,  and 
iJiat  the  burden  of  proof  rests  on  the  detendant  to  show  that 
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it  referred  to  another  claim.  The  same  principle  is  rwog- 
nized  in  2  Greenleaf  on  Evidence,  441 ;  Chitt j  on  ContraetB| 
719,  and  held  in  Ooles  v.  Kehey^  2  Texas,  541 ;  DinmiGre  r. 
Dinsmore,  21  Maine,  487;  Barley  y,  Orarrtj  21  Pick.  828; 
Ghrey  v.  Laws,  6  Gill,  87 ;  Bartholomew  v.  BartholomeWy  22 
Pick.  291 ;  Bird  v.  Gammon,  8  Bing.  883,  &om  all  of  which. 
authorities,  we  see  plainly,  that  when  a  general  acknowledg- 
ment of  indebtedness  is  made,  the  burden  of  prodf  rests  on 
the  defendant  to  show  that  it  refers  to  different  caiiees  of  ac- 
tion from  the  one  on  which  suit  is  brought  Neither  is  it 
necessary,  as  claimed  in  defendant's  argument,  that  ike  ad- 
mission must  state  the  precise  amount  due.  Story  <m  Conl 
1014. 

In  Chitty  on  Contracts,  719,  referring  to  Davis  v.  Steiner^ 
14  Penn.  275;  Willis  y.  Wildman,  18  Conn.  124;  HadAa- 
her  y.  Reeves,  12  Penn.  264,  we  find  it  laid  down,  that  an 
acknowledgment  of  indebtedness  from  which  a  im>mise  to 
pay  may  be  inferred,  is  sufScient,  although  the  parties  rrwy  dif* 
fer  asio  the  amount  So  also  in  Chitty  on  Contcaets,  719, 
(note),  and  in  Woodbriige  v.  Alien,  12  Metcalf,  470,  we  have 
it  that,  '^  it  is  not  necessary  in  order  to  revive  a  debt  baaed 
by  the  statute  of  limitations,  that  any  specific  sum  should  be 
acknowledged  to  be  due." 

It  is  claimed,  too,  in  the  argument  for  defendant^  that  un- 
der the  statute  of  1848,  an  acknowledgment  of  indebtedneas 
is  not  sufficient,  unless  accompanied  by  sl  promise  to  pay.  We 
think  that  the  jury,  from  the  letters  read  in  evidence,  could 
easily  have  seen  an  acknowledgment  of  the  debt  in  terms  so  dis- 
tinct as  that  a  promise  to  pay  could  be  inferred  Aarefrom. 
Chitty  on  Contracts,  719 ;  Mows  v.  Bank  of  OolumbiOf  % 
Peters,  86,  and  that  an  admission  that  a  debt  is  due,  is  equiv* 
alent  to  a  promise  to  pay  the  same. 

Wbiqht,  C.  J. — ^Brevity  may  be  consulted,  by  considering 
the  errors  assigned  in  this  case,  under  two  heads.  FirsL 
Were  the  instructions  asked,  improperly  refused  7  and  if  not^ 
Second.  Was  the  verdict  warranted  from  the  evidence  7  Be- 
fore coming  to  the  consideration  of  the  first  question,  how* 
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ever,  we  propose  to  dispose  of  some  positions  assumed  by 
appellant,  whicli  can  hardly  be  said  to  be  involved  in  the 
instructions  asked. 

He  claims  that  the  statute  of  1843,  contains  no  provision 
for  reviving  a.  debt  by  a  subsequent  promise,  and  that,  there- 
lore,  such  promise  will  not  bind  the  defendant,  so  as  to  au- 
thorize the  court  to  enforce  the  collection  of  the  debt  We 
are  not  aw^are  of  any  authority  which  will  sustain  this  posi- 
tion. It  has  been  uniformly  held,  that  a  debt  may  be  thus 
revived,  and  yet,  certainly,  none  of  the  earlier  statutes,  either 
in  this  country  or  England,  contained  such  a  provision.  The 
statute  of  21  James  I,  chapter  16,  which  our  statute  of  1843 
followed,  had  no  such  provision;  and  yet  it  was  never 
doubted  but  that  a  subsequent  promise  would,  and  did,  take 
the  debt  out  of  its  operation.  The  subsequent  promise  is,  a 
new  evidence  of  the  debt,  and  being  proved,  will  maintain 
the  action.  It  is  to  be  considered  as  a  new  promise,  founded 
upon  the  previous  debt  as  a  consideration,  and  supports  the 
action,  independent  of  the  original  promise — a  new  agree- 
ment founded  upon  the  original  consideration.  Belly.  Mot- 
rison,  1  Pet  360 ;  4  Bacon  Abrig.  483.  And  another  view 
of  it  is,  that  such  promise  is  a  waiver  of  the  statute,  or  the 
bar  created  by  the  statute,  just  as  a  party  may  waive  any 
other  right,  privilege,  or  defence  he  may  have  under  the  law. 
Bangs  v.  Hall,  2  Pickering,  368.  The  lapse  of  time,  or  the 
statute,  does  not  extinguish  the  debt,  but  bars  the  remedy ; 
and  this  remedy  thus  barred,  may  be  rf^ived  by  the  subse- 
quent promise^  though  the  statute  may  make  no  such  provi- 
sion. 

None  of  the  authorities  cited  by  appellant,  as  &r  as  we 
have  been  able  to  examine  them,  sustain  his  position.  The 
statute  of  9  Geo.  IV,  chapter  14,  referred  to,  certainly  does 
not  aid  him.  That  statute  only  provides,  (so  far  as  material 
to  be  here  considered),  that  the  subsequent  promise  or  ad- 
mission, should  be  in  writing.  It  only  changed  the  manner 
of  proving  the  promise,  but  by  no  means  tends  to  establish 
the  proposition,  that  before  that  statute,  a  verbal  promise 
would  not  have  been  sufficient  to  take  the  debt  out  of  the 
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operation  of  pieyious  statutes  of  limitations;  Cltittj  on  Con* 
tracts,  818 ;  14  Pickering,  888.  In  short,  we  may  say,  that 
the  doctrine  that  a  subsequent  promise  will  rerive  the  stata« 
lory  bar,^  obtains,  not  because  statutes  of  limitattoa^  either  in 
this  country  or  England,  have  so  provided,  but  because 
such  promises  have  uniformly  been  held  to  obviate  theeffact 
of  such  statutes. 

In  considering  the  instructions  asked  by  defendigit,  we  wffl 
first  direct  our  attention  to  the  seeond,  as  that  appears  to 
have  been  refused  for  reasons  tha4^  ^PP^J  to  it  alone.  The 
Code,  (§  1661,)  enacts  that  the  limitations  provided  for  in  the 
previous  section  of  the  chapter,  shall  not  apply  to  actions 
founded  on  contract,  if  from  the  answer  of  the  defendant^  or 
fiom  his  testimony  as  a  witness,  it  appears  affirmatively  that 
the  cause  of  action  still  justly  subsists.  The  plaintifl^  in  his 
replication  to  the  plea  of  the  statutes  of  limiteiions  aversy 
that  since  the  first  day  of  July,  1851,  and  before  the  cooo?- 
mencement  of  this  suit,  the  said  defendant  admitted  that  the 
said  plaintiff's  cause  of  action  still  justly  subsist^,  and  also 
avers,,  that  the  said  cause  of  action  does,  in  fkct,  still  justly 
subsist  These  averments  axe  distiactiy  denied  in  the  re^ 
joinder.  In  view  of  this  section  of  the  Code,  it  appears^  that 
the  court  instructed  the  jury  that  the  issue  so  made  by  tiie 
replication  and  rejoinder^  was  immaterial,  ai^d  plaintifTs 
counsel  acquiesced  in  this  disposition,  and  claimed  nothing 
by  that  issue.  Under  such  circumstances,  was  it  error  to. 
refuse,  the  defendan/|{B  second  instruction  7  We  think  not. 
We  are  unable  to  see  how  he  could  possibly  be  prejudiced 
by  such  refusal.  There  was  no  claim  by  plaintiff,  that.  de«. 
fendant  had,  either  by  his  answer,  or  his  testimony  as  a  wit- 
ness, admitted  that  the  cause  of  action  still  justiy  subsisted* 
Under  the  circumstances,  these  averments  in  the  plaintiff's 
replication,  if  material,  could  avail  nothing;  and  that  issue 
having  been  entirely  withdrawn  from  the  jury,  it  was  un* 
necessary  to  give  any  instruction  on  the  subject 

We  next  inquire,  whether  the  fourth  and  last  instruction, 
was  properly  refused?  The  appellant,  by  his  instruction, 
daims,  that  to  revive  a  debt,  the  promise  to  pay  must  have 
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bueti  made  q/^  the  debt  is  barred  by  the  statute;  and'  that^ 
8'promise  tb  pay,  or  an  admission  that  the  debt  is  unpaid, 
h^e  it  is  barred,  and  while  an  action  might  be  maintained, 
is  not  sufficient  We  think  that  reason,  as  well  as  authority, 
jus^&d  the  court?  in  refusing  this  instruction. 

Let'  us  briefly  consider  the  reasonablenead  of  tliis  instruc- 
tion. Suppose  that  befbie  the  debt  is  barred,  the  creditor  is 
induced  tb  forbear  prosecuting  it,  by  the  continued  promisetr 
of  the  debtor  to  pay.  Thus  influenced,  the  creditor  delays 
until  the  statute  applies,  dating  from  the  maturity  of  the  debt 
or' note.  Aftkr  this,  the  debtor  refuses  to  promise,  and  when 
sited,  claims  that  his  continued  promises  shall  not'avail,  be* 
cttuse  they  were  made  before  the  debt  was  barred,  and  when 
he  might  have  been  sued,  and  but  for  which  he  would  haVe 
beto.  According  to  this  rule,  does  he  not  take  advantage 
of  thai  forbearance,  by  which  he  obtained  time  on  his  debt — 
a  fbrbearlince  too,  extended  in  consideration  of  his  promises 
or  admissions  that' the  debt  was  unpaid.  And  iiis  to  be  re- 
collected, that  if  the  appellant's  position  is  true,  then  it  ap- 
plies to  a  written  promise  or  admission  made  before  the  debt' 
is"  batted,  as  well  as  a  v€9rbal  one.  For  one  argument  used  in 
this  paart  of  the  case  is,'  that  such  a  promise  is  only  applied- 
by  the  moral  obligation  that  exists  to  pay  the  debt,  and  that- 
if  tiie  debt  is  nof  barred  at  the  time  such  promise  is  made, 
no  such  moral  obligation  exists,  and  the  promise  therefor^ 
iSdls,  for  the' want  of  a  consideration  to  sustain  it.  If  this 
aiigunfent  is  sound/  then,*  W0  repeat,  it  could  make  no  differ- 
ence that  the  promise  was  in  writing,  for  it  would  fail  for 
want  of  a  consideration  to  support  it,  as  would  the  verbal 
promise.  But  it 'is  difficult  to  see  the  force  of  sueh  au  argtl- 
menl'  Why  there  is  not  as  much  moral  obligation  to  pay 
the  debt  before,  as  after,  it  is  barred,  we  cannot  pen^eive. 
It  is  stod  there  is  a  legal  obligation  to  pay,  before^it  is  barred, 
and  we  ask  why  is  this  not  sufficient  to  support  the  promise, 
and  especially,  if  we  have  superadded  the  moral  obligation. 
The  new  promise  before  the  debt  is  barred,  may"  not  give  any 
additional  force  to  the  legal  liability  to  pay-r-but  it  may  con- 
tinue'that  liability  longer  than  it  would  have  continued,  but 
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for  such  promise.  There  is  as  much  to  support  the  promisd 
in  one  ca^ie,  as  in  the  other,  and  if  either  promise  has  the  bet- 
ter consideration  to  support  it,  it  is  certainly  not  the  one 
made  after  the  debt  is  barred. 

Neither  do  the  authorities  cited,  sustain  the  appellant's 
position.  In  Ghittj  on  Contracts,  821,  referred  to,  it  is  said, 
that  although  the  statute  of  limitations  bars  the  remedy  after 
six  years,  the  debt  is  not  extinguished ;  it  still  exists,  and 
the  debtor  is  still  under  moral  obligation  to  discharge  it 
He  may,  therefore,  by  a  new  promise  to  pay  the  debt,  revive 
the  original  liability.  So  in  Story  on  Cont,  1st  ed.  §  706, 
it  is  said  that  the  operation  of  this  statute  may  also  be  frus- 
trated, by  an  acknowledgment  of  the  existence  of  the  debt^ 
or  by  a  new  promise  to  pay  it.  This  promise  or  acknowl- 
edgment, is  considered  as  a  new  promise,  founded  upon  the 
previous  debt  as  a  consideration,  and  must  be  sufficient  in 
itself  to  support  an  action  for  the  debty  independent  of  the 
original  promise.  But  neither  of  these  authors  intimate  that 
the  promise  would  not  be  sufficient^  if  made  before  the  debt 
was  barred. 

Nor  can  appellant  claim  to  be  aided  in  this  position  by  the 
cases  of  Danforth  v.  Culver^  11  Johns.  146,  and  HiU  v.  Henry ^ 
17  Ohio,  9.  The  latter  case  turned  for  the  most  part,  upon 
a  peculiar  statute  of  Ohio,  and  that  it  in  no  manner  deter- 
qiines  the  question  now  under  consideration,  is  sufficiently 
shown  by  the  concluding  part  of  the  opinion.  "  Upon 
mature  consideration,"  says  Hitchcock,  J.,  in  delivering 
the  opinion,  ''we  conclude  that  under  the  limitation  laws  of 
this  state,  the  acknowledgment  and  promise  to  pay  a  debt 
which  is  barred  by  the  statute,  does  not  revive  the  original 
cause  .of  action,  but  if  a  creditor  would  enforce  collection,  he 
must  do  it  by  suit  on  the  subsequent  promise."  The  case  in 
11  Johns.  M6,  does  nothing  more  than  recognize  substan- 
tially the  same  doctrine  as  above  quoted  from  Chitty  and 
Story  on  Contracts. 

The  first  and  third  instructions  asked,  present  substan- 
tially the  same  questions,  and  may  appropriately  be  consid- 
ered together.    And  that  question  briefly  stated,  is,  whether 
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the  Code,  by  section  1670,  does  more  tlian  declare  the  law  as 
it  stood  before  its  enactment  ?  We  think  the  determination 
of  this  question,  and  especially,  if  determined  in  the  negative, 
disposes  of  all  the  matters  contained  in  the  two  instructions 
as  asked.  For  it  is  evident,  that  if  the  admissions  in  said 
instructions  referred  to,  wouJd  have  been  sufficient  to  take 
the  debt  out  of  the  bar  of  the  statute,  before  the  taking  effect 
of  the  Code,  then  we  need  not  consider  whether  that  section 
would  or  would  not  have  a  retroactive  effect  This  section 
of  the  Code,  provides  that  causes  of  action  founded  on  con- 
tract, are  revived  by  an  admission  that  the  debt  is  unpaid, 
as  well  as  by  a  new  promise  to  pay  the  same.  Does  this  do 
anything  more  than  to  declare  the  common  law  rule  ?  We 
conclude  not. 

From  the  time  of  the  passage  of  the  first  statute  of  limita- 
tion in  England,  it  has  been  uniformly  held,  that  a  new 
promise  to  pay  the  debt,  would  have  the  effect  of  taking  the 
case  out  of  the  statute.  What  should  be  the  character  of  that 
promise — ^whether  it  should  be  clear,  explicit,  and  express, 
or  whether  the  promise  might  be  inferred  from  slight  cir- 
cumstances— will  be  found  to  be  much  controverted.  When, 
however,  it  was  attempted  to  avoid  the  effect  of  the  statute, 
by  proof  of  the  acknowledgment  of  the  debt,  without  any 
proof  of  a  promise  to  pay,  more  difficulty  and  doubt  arose. 
It  was  at  one  time  held,  that  the  acknowledgment,  without 
a  promise  to  pay,  would  not  be  sufficient.  Afterwards,  we 
learn,  the  acknowledgment  of  a  debt  was  evidence  from 
which  a  jury  would  be  warranted  in  inferring  a  promise  to 
pay,  but  was  not  a  matter,  if  specially  proved,  on  which  a 
court  would  give  judgment  for  plaintiff;  and  afterwards  their 
courts  went  so  &r,  as  to  hold  that  the  slightest  word  of  ac- 
knowledgment would  take  the  case  out  of  the  statute.  See 
11  Johns.  146,  and  the  cases  there  cited.  And  we  may  add, 
that  the  decisions  in  England,  show  that  at  first,  their  courts 
hesitated  in  departing  from  what  was  regarded  as  the  posi- 
tive language  of  the  statute,  in  admitting  that  an  acknowl- 
edgment of  the  debt  should  take  a  case  out  of  its  operation. 
But  that,  having  once  given  such  an  effect  to  an  acknowl- 
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^edgmenty  the^e  courts  went  to  the  other  ^extreme,  andper* 
mitted  the  slighteat  acknowleclgm^skt  to  reyive  the  idebt ;  iax 
effect  holding  that  the  statute  was  entitled  io  no  respect,  iand 
rthat  such  defences  should  ^not  be  encouraged.  Ws  ihavejun 
instance  of  this,  in  the  .<5ase  of  Quasiot^^  aeaignees,  dfc  w. 
England^  5  Burr.  2630,  where  Lord  Maksfzeu)  is  ]»po]!ted  to 
liaye  said,  ^'  that  the  slightest  acknowledgment  is  auffficie«t 
to  take  the  icaae  out  of  the  statute ;"  and  again,  "  that  'm 
iionestj,  a  defendant  ought  not  to  defend  hiznaelf  bj  sui^hiik 
-plea." 

Sonae  of  the  courts  in  this  ooustrj,  hare  followed  tbete 
<eixti:eme  cases,  and  manifested  a  like  disposition  to  deaj  tp 
4he  statute,  anj  force  or  efficacy.  This  disposition  is  not 
general,  however ;  and  indeed  we  may  say,  that  the  tend^m- 
cy  DOW  is,  not  to  explain  away  the  statute,  but  to  give  itthe 
flame  force  and  respect,  which  is  given  to  any  otheor  statute. 
And  the  iSame  is  true  of  the  English  cases,  even  before  thi^ 
passage  of  the  act  of  9  Geo.  lY,  above  refeired  to.  fienoe 
it  may  be  now  said  to  be  well  settled,  that  in  order  to  take 
A  case  out  <^  the  statute,  there  must  (either  be  an  expr^a 
promise^  or  the  acknowledgment  of  a  mbsisimg  d^  firom 
which  a  promise  of  payment  may  be  inferred.  If)  however; 
the  debt  shall  be  acknowledged  ever  so  clearly,  and  the 
debtor  expresses  an  intention  not  to  pay,  ithero  oan  be  no 
recovery.  This  is  the  repeated  and  express  ruling  in  j^^nr 
York.  AUm  v.  WAsUr,  15  Wend.  284;  Smds  v.  (?e«ar,. 
16  Johns.  :611 ;  Danforth  v.  Chdver^  11  lb.  146 ;  and  so  H  is 
ruled  in  Massachusetts.  Rmgs  v.  HaU^  2  Pick.  868 ;  Muw 
ford  V.  Freeman^  7  Mete.  482 ;  Sigoumeyr.  Drury^  14  Piok. 
390 ;  SaiUy  v.  Orane,  21  lb.  828.  This  latter  oafle  refoato 
the  one  in  2  Pick.  868,  and  says  that  the  doctrine  thei«  laid 
down,  has  been  tested  by  experience,  and  is  undoubtedly 
sound  and  wise ;  and  that  it  has  everywhere  been  acknowl- 
edged as  sound  law.  That  case  decided,  that  to  take  a  debt 
out  of  the  statute,  there  must  either  be  an  express  promise 
to  pay,  or  a»  unqwxlified  acknowledgmmt  of  a  present  iur 
debtedness.  In  (he  laiier  case,  ike  law  will  imply  a  promise  ia 
pay  ;  and  so  thejcase  in  14  Pick,  ^upra,  says,  that  pueh  new 
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may  be  expiCBsed  or  implied,  and  a  jury  will  be  au- 
thorised aod  bound  to  infer  Uttcb  promiae,  from  a  clear,  un* 
qualified,  and  unoonditional  admission  of  llie  existence  of 
tbe  debt,  <at  the  time  of  such  admisEdosi,  if  unacoconpamed 
with  any  refiisal  to  pay,  or  dediaration  indicative  of  any  in* 
tention  io  ituost  on  ti»e  static  of  HmitationB. 

« 

And  the  same  rule  would  seem  to  be  recognized  in  the 
Supreme  Coiui  of  the  United  States,  and  in  most  of  tito 
states.  WdMdl  y.  Bustard^  11  Wheat  309 ;  Moore  v.  Bamk 
^f  Oohmbia,  6  Pet  «2 ;  Beli  y.  Morriaan^  1  Pet.  861 ;  Oom* 
toeUy.  Buekman,  7  £laek£  6S7;  Mxxter  Bank  y.  SuUtvan,  6 
K.  H.  132 ;  iVfey  y.  Zi^  S  Qre^eaf;  97.  In  the  case  <rf 
WeizeU  v.  Bussard,  11  WJieat  8S2,  Ch.  J.  Mabshall,  uses 
this  language :  ^*It  is  contended  on  the  part  of  the  plainti^ 
that  he  has  proved  an  acknowledgment  of  the  debt,  and  that 
such  adLnowledgment)  acoordiiij^ito  a  long  series  of  decisLons, 
leyiyes  the  original  promise,  or  Jays  a  foundation  on  which 
the  law  raises  a  new  promise*  The  Bnglish,  as  well  as 
American  books,  are  filled  with  decisions  which  support  l^is 
general  proposition.  An  unqualified  admission  lihat  a  debt 
is  due  at  the  time,  has  always  been  held  to  i^moye  the  bar, 
created  by  the  statute.**  And  in  JSkcq^  v.  Tatton^  16  East, 
420,  Lord  £i1.£HB0B0UOH  says :  '^  Aa  to  the  sufficiency  of 
the  evidence  of  tiie  piomise,  it  was  an  acknowledgment  by 
the  defendant,  thathe  had  not  paid  the  bill,  and  that  he  could 
not  pay  it^  and  as  the  limitation  of  the  statute  is  only  a  pre- 
tamptive  payment,  if  his  own  acknowledgment  that  he  hae 
not  paid  be  shown,  it  does  awaiy  with  the  statute.'*  In  Bead 
V.  Wilkinson^  2  Wash.  O.  €.  £14,  it  is  held,  that  if  the  offer 
of  the  debtor,  on  a  fEorinterpretation,  amounts  either  to  a 
promise  to  pay,  or  to  an  acknowledgment  of  the  debt,  or  some 
debt,  it  is  sufficient  to  remove  the  bar  of  the  statute.  And 
again,  it  has  been  ruled,  that  from  a  general  acknowledg- 
ment, where  nothing  is  said  to  prevent  it,  a  general  promise 
to  pay,  may  and  ou^t  to  be  implied ;  but  where  the  party 
guards  his  acknowledgement,  an  implication  will  not  arise. 
Chitty  on  Contracts,  821  and  notes. 

Leaving  adjudicated  cases  for  the  present^  let  us  see  what 
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is  said  by  the  text  writers,  as  to  the  effect  of  an  acknowledg* 
ment  and  a  promise  to  pay.  And  as  before  remarked,  it  is 
clearly  agreed,  that  if  the  debtor  acknowledges  the  debt^  and 
promises  to  pay,  this  revives  it,  and  brings  it  out  of  the  stat- 
ute. So  also  it  has  been  held,  that  a  bare  acknowledgment 
of  the  debt,  within  six  years  of  the  action,  (under  the  statute 
of  James,)  is  sufficient  to  revive  it,  and  prevent  the  statute, 
though  no  new  promise  was  made.  4  Bacon's  Abrig.  483. 
This  dictum,  it  will  be  observed,  goes  further  than  the  more 
recent  cases  in  this  country,  so  &r  as  the  use  of  the  term 
bare  is  concerned.  But  as  here  used,  we  give  it  but  little 
weight,  the  proposition  being  clear,  that  an  acknowledgment 
is  sufficient  So  in  Angell  on  Limitations,  228,  it  is  said, 
that  it  is  not  necessary  that  the  promise  should  be  express ; 
it  may  be  raised  by  implication  of  law,  from  the  acknowledg- 
ment  of  the  party,  it  being  borne  in  mind,  that  this  acknowl- 
edgment must  not  only  go  to  the  original  justice  of  the  claim, 
but  admit  that  it  is  stiU  due.  See  also  in  this  connection, 
Ckmentson  v.  Williams^  8  Cranch,  72 ;  and  Whitney  v.  Bige- 
low  J  4  Pick.  110,  where  it  is  said,  that  no  set  form  of  words 
is  requisite ;  it  may  be  inferred  from  facts,  without  words. 
Also  see  2  Greenleaf 's  Evidence,  §§  440,  441.  In  Story  on 
Contracts,  §  706,  it  is  said,  as  before  shown,  that  the  opera- 
tion of  the  statute  may  also  be  firustrated  by  an  acknowledg- 
ment of  the  existence  of  the  debt,  or  by  a  new  promise  to 
pay  it.  And  in  section  707,  he  says,  if  there  be  no  express 
promise  to  pay,  a  promise  may  be  raised  by  implication  of 
law,  from  the  acknowledgment  of  the  party.  But  such  an 
acknowledgment,  he  adds,  must  contain  an  unqualified  ad- 
mission of  the  debt,  and  a  willingness  to  pay  it  An  ac- 
knowledgment of  the  original  justice  of  the  claim,  is  not 
sufficient,  unless  accompanied  with  an  admission  of  the 
party's  present  liability.  And  see  on  this  subject  2  Parsons 
on  Contracts,  847. 

We  have  been  thus  full  in  referring  to  the  authorities  at 
this  time,  because  they  will  serve  to  aid  us,  when  we  come 
to  consider  the  second  error  assigned,  as  well  as  show,  by  a 
series  of  decisions,  the  law  a^  applied  to  the  question  now 
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before  ns — and  firom  these  decisions,  we  deduce  the  follow- 
ing, among  other  propositions : 

That  the  statute  of  limitations  should  not  be  viewed  in  an 
unfisivorable  light,  or  as  a  defence  unjust  and  discreditable ; 
but  like  all  other  statutes,  should  be  so  construed  as  to  effect 
the  intention  of  the  legislature,  that  intention  being  to  afford 
security  against  stale  demands,  after  the  true  state  of  the  trans- 
action  may  £x>m  a  variety  of  causes,  be  either  forgotten,  or 
rendered  incapable  of  explanation. 

That  a  party  may  waive  the  bar  created  by  the  statute, 
and  revive  the  cause  of  action,  by  a  promise  to  pay. 

That  if  this  promise  is  conditional  in  its  character,  the 
plaintiff  must  show  that  the  condition  has  happened,  else  the 
defendant  is  not  liable. 

That  th6  cause  of  action  may  be  revived,  not  only  by  a 
promise  to  pay,  but  also  by  an  acknowledgment  of  the 
debt 

That  if  this  acknowledgment  only  goes  to  the  original  jus- 
tice of  the  debt,  it  is  not  sufficient ;  but  it  must  also  admit 
its  present  existence,  or  that  it  is  due*. 

That  the  terms  of  the  acknowledgment  or  promise,  are  not 
material,  if  they  clearly  and  unqualifiedly  show  a  subsisting 
debt,  for  which  the  defendant  is  liable. 

That  when  there  is  an  acknowledgment  of  a  present  in- 
debtedness, the  law  implies  a  promise  to  pay. 

That  such  acknowledgment,  though  ever  so  clear,  will  not 
be  sufficient,  if  accompanied  with  an  express  intention  not  to 
pay,  or  of  an  intention  to  insist  on  the  benefit  of  the  statute. 
But  if  not  accompanied  with  any  such  intention,  an  acknowl- 
edgment is  sufficient 

Let  us  now  apply  these  propositions,  as  far  as  relevant,  to 
the  present  question.  The  section  of  the  Code,  before  cited, 
provides  that  causes  of  actions  founded  on  contract,  are  re- 
vived by  an  admission  that  the  debt  is  unpaid,  as  well  as  by 
a  new  promise  to  pay  the  same.  This  section  must  be  con- 
strued with  reference  to  the  law,  as  it  stood  prior  to  that 
time.  We  do  not  understand  that  the  admission  that  the 
debt  is  unpaid,  would  be  sufficienti  if  accompanied  with  a 
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denial  of  the  origiffid  jasdoe  of  livd  demand,  or  eny  otber 
language  that  indicated  that  there  was  a  valid  defence  to  br-^ 
iheadmiflsionifilhould  notnegatiTe  the  fact  that  tjhe  debt  justly 
•subflifits.  Nor  do  we  wippose,  that  it  would  he  necesnij 
ttiiast  the  ddator  .should  say  in  flo  many  words,  th«t  the  d«bt 
was  vinpaid.  But  if,  when  his  laoguage  is  fiurly  eonstnieS, 
sxkck  an  admission  can  be  satisfitctorily  and  clearly  shown,  it 
will  be  sujBlcient.  And  what  is  t^  adaaiarion,  but  jm  wn- 
knowledgment  of  the  debt?  The  debt,  we  mi»t  bear  im 
inind,  is  not  extinguished  by  ihe  bar  of  the  stfitata  It  still 
exists.  The  prooaoise,  or  acknowledgment,  or  adminoQ, 
does  not  create  the  debt,  but  revives  it  and  oontinues  it,  so 
to  speak,  in  law;  and  when  -die  defendant,  under  the  Ood^ 
admits  that  the  debt  is  unpaid,  he  nttkes  in  efCeet  neither 
imore  nor  leas  than  an  acknowledgment  from  whioh  the  law 
implies  a  promase  to  pay,  supported  by  the  original  oonsid- 
eration.  In  short,  this  was  one  of  the  methods  in  whi<^  a 
-debt  might  have  been  acknowledged,  so  as  to  revive  it  be- 
txe  the  Code  took  effect,  and  yet  not  the  only  method.  Tbe 
defendant  might  say,  ^' I  ^acknowledge  your  olaim;  your 
debt  was  and  is  just,  and  ought  io  be  paid ;  I  acknowledge 
-ihat  payment  has  l)ee(n  delayed  too  long,  and  I  must  pay 
it ;"  or  use  like  language.  And  yet  all  snch-expressiona  are 
-bat  ackuowledgments  or  admissions  of  a  oonlanuing  or  exist- 
ing liability  to  pay ;  bitt  woxQd  not  amount  to  what  is  ta:med 
An  express  promise  to  pay.  And  finally,  how  can  the  debt- 
ct  acknowledge  the  debt,  wKSaout  admitting  it  to  be  unpaid; 
sod  how  can  he  admit  it  to  be  unpaid,  without  acknowledg- 
iaig  it  ?  Does  not  the  teim  acknowledgment  in  this  connec- 
tion, necessarily  include  the  admission  provided  for  in  this 
<3ode,  as  one  of  the  methods  of  adcnowledgrng  the  debt ; 
and  does  not  such  an  admission  amount  to  an  acknowledge 
ment,  and  cam  it  be  fiurly  said  to  be  any  more  or  less  ? 

With  this  view  of  the  low  as  it  stood  before  the  adoption 
0£  the  Code,  we  have  no  hesitation  in  aajring,  that  the  in* 
stniotions  based  npon  the  supposed  change,  were  properly 
refused.  Andwetherefc»reneed  not  discuss  the  other  p^ 
jntions  which  have  been  suggjasted ;  and  these  are :  Fi^A 
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WhetJier,  if  this  section  of  the  Code  did  chaage  the  previow 
fatv,  it  does  not  apply  alone  to  the  remedy,  and  in  no  man* 
ner  to  the  contract,  and  might  not  therefore  have  a  T-etvospeo- 
trve  operation,  and  affect  and  control  admiasionfl  pfrerijoiifily 
made?  And  Second.  Wheth^  the  instmctioiis  were  «ot 
properly  refused,  for  the  reason  that  the  defendant's  admis- 
sions, as  p(roved  since  the  taking  effeet  of  the  Code,  w«i«  siifr 
ficient  to  sustain  the  verdiet,  and  that,  therefi»re,  the  ppeinr 
ous  admissions  were  entirely  immaterial  ?  We  need  aBtimaite 
no  opinion  as  to  the  first  question.  The  •considera^aeA  ^ 
tiie  second,  will  be  necessarily  to  some  extent  iaTolyed  in  d^^ 
termining  the  last  question  in  the  oaae,  to  which  me  m&w 
a>me ;  and  that  is,  whether  the  verdict  and  judgmeurt  yreat 
justified  from  the  evidence  ? 

And  we  acknowledge  that  the  question  is  not  free  fixna 
•difficulty.  Th^re  is  no  pretence  for  claimii^,  that  the  debt 
•was  revived  by  an  express  promise  to  pay.  If  revived,  it  if 
npcm  the  grounds  that  he  has  acknowledged  the  debt,  or 
admitted  it  to  be  unpaid.  Counsel  for  appeUant,  urge  that 
this  aciknowledgment  is  not  sufficient,  for  several  reasons; 
and  we  perhaps,  cannot  better  present  the  view  entertained 
by  us  on  this  part  of  the  case,  than  by  briefly  exazninii^ 
ihese  reasons.  It  is  first  claimed,  that  tiie  evidence  show* 
an  unwillingness  on  the  part  of  the  defendant  to  ;yy  1^ 
debt ;  or  at  least,  does  not  prove  an  expsess  willingneBS  t9 
pay.  Without  referring  to  the  letters  in  detail,  we  think 
they  do  prove  a  willingness  to  pay.  It  is  true,  that  de- 
fendant does  refer  to,  or  speak  of,  an  inability  to  pay,  and 
indeed  his  poverty  would  appear  to  be  that  which  he  most 
strongly  urges  upon  the  plaintiff,  to^  induee  him  to  not  urge 
payment  But  an  expression  of  inability,  can  hardly  be  said 
to  amount  to  an  expression  of  unwillingness,  in  the  sense 
that  this  latter  term  is  used  in  the  books.  UnwiUingnessis 
disinclination,  reluctance  to  do  a  particular  thing ;  and  yet 
there  may  be  an  inclination,  desire,  or  readiness  to  do  'Aot 
which  a  party  is  unable  to  do.  And  so  on  the  other  hand, 
there  may  be  the  ability,  without  the  inclination,  or  indeed 
coupled  with  a  positive  disinclination.    An  unwillingness  to 


444  SUPREME  COURT  CASES— 1866. 

Penlej  t.  Wttterhouae. 

pay,  results  or  rather  arises,  from  mere  objection  to  the  debt, 
founded  either  upon  circumstances  transpiring  at  the  time  of 
the  contract,  or  subsequent ;  and  necessarily  imports  some- 
thing different  from  an  inability  to  pay.  The  expression  of 
unwillinguess,  is  held  to  defeat  the  promise  or  acknowledg- 
ment, upon  the  ground  that  it  negatives  the  just  existence  of 
the  debt.  The  recognition,  as  we  have  seen,  must  be  clear 
and  unqualified,  and  it  is  said  this  cannot  be,  if  an  unwilling- 
ness to  pay  is  manifested.  But  on  the  other  hand,  the  ex- 
pression of  an  inability,  in  no  manner  takes  from  the  ac- 
knowledgment, if  it  is  otherwise  sufficiently  full  and  un- 
qualified. If  it  appeared  that  the  condition  upon  which 
he  promised  was  an  ability  to  pay,  the  question  would  be 
different.  But  as  presented,  we  conclude  that  the  expres- 
sion of  an  inability,  cannot  amount  to  an  unwUlingness.  But 
further,  we  think,  as  already  stated,  that  defendant  does  ex- 
press a  willingness  to  pay — ^among  other  the  following  ex- 
pressions are  used  by  him  in  his  letters  and  conversation : 
"  I  am  disposed  to  pay  my  debts,  if  I  had  the  means ;  I  for- 
merly expected  to  pay  what  I  owed,  but  I  have  not  been  so 
fortunate,  &c. ;  I  would  not  go  to  California,  but  for  my  east- 
em  debts,  and  among  others,  I  am  indebted  to  plaintiff;" 
and  again,  in  December,  1868,  when  acknowledging  a  deed, 
for  a  narcel  of  land,  which  he  had  sold,  he  said  he  expected 
plaintiff  out,  and  was  selling  this  land  to  pay  him.  All  of 
these  expressions  clearly  manifest  a  willingness  to  pay  plain- 
tiff, and  it  would  be  doing  violence  to  language  certainly,  to 
hold  that  they  showed  an  unwillingness.  And  to  our  minds 
the  fair  conclusion  to  be  drawn  from  all  this  testimony  is^ 
that  defendant  was  willing  to  pay,  and  acknowledged  the 
correctness  of  plaintiff's  claim,  but  urges  his  poverty  and  af^ 
flictions  as  reasons  why  he  is  unable. 

Concluding,  therefore,  that  there  is  not  only  the  absence 
of  an  expressed  unwillingness,  but  proof  that  he  expressed 
himself  willing  to  pay ;  and  that  in  this  respect  the  testimony 
was  sufficient,  we  next  consider  the  second  objection  urged. 
And  that  is,  that  there  is  not  sufficient  to  show  that  the  ad- 
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mission  or  acknowledgment  had  reference  to  this  particular 
debt 

We  are  aware  that  on  this  subject  the  authorities  are  £ur 
fix>m  being  uniform.  The  courts  in  Massachusetts,  and  other 
states,  have  held,  that  a  general  acknowledgment  of  being 
indebted  to  the  plaintiff^  is  sufficient  'prima  fo/cit  to  take  the 
demand  sued  on  out  of  the  statute ;  and  that  the  onvA  lies  on 
the^defendant,  to  show  that  his  acknowledgment  had  refer- 
ence to  a  different  demand.  Whiiney  v.  Bigehw^  4  Pick. 
410 ;  Bailey  v.  Cram,  21  lb.  828 ;  Woodhridge  t.  AUm,  12 
Met  470 ;  Oray  y.  Jarvis,  6  3111,  82.  In  other  states,  it  has 
been  held,  that  the  acknowledgment  must  be  so  precise  and 
definite  in  its  terms,  as  to  show  that  the  debt  sued  on,  was 
the  subject  matter  of  it ;  and  that  the  acknowledgment  of  a 
mere  general  indebtedness,  is  not  sufficient  Moore  v.  By- 
man,  13  Ired.  272  ;  HarboldY.  Kuntz,  16  Penn.  210 ;  Clarke 
V.  DutchcTj  9  Cow.  674. 

In  this  case,  it  does  not  appear  that  any  instructions  were 
asked  or  given  on  this  particular  question.  It  would  appear 
to  have  been  left  to  the  jury  to  determine,  whether  the  de- 
fendant intended  to  acknowledge  this  particular  debt  And 
to  this  course,  we  can  see  no  good  objection.  It  does  not 
seem  to  be  entirely  settled  by  the  authorities,  whether  the 
sufficiency  of  the  acknowledgment  in  all  respects,  to  remove 
the  bar  of  the  statute,  is  to  be  determined  by  the  court  or 
jury.  When  the  question  is  one  of  intention,  however,  to 
be  gathered  from  the  words  used,  and  from  all  the  circum- 
stances of  the  case,  we  believe  it  .to  be  proper  to  leave  it  to 
the  jury,  under  the  instructions  of  the  court.  2  Parsons  on 
Contracts,  848;  Angell  on  Limitations,  §  288.  Here  no 
proof  was  made  that  any  other  debt  existed,  that  might  have 
been  referred  to  in  the  letters  and  conversations.  Under  such 
circumstances,  what  objection  can  there  be  to  leaving  it  to 
the  jury  to  determine,  whether  defendant  had  reference  to 
this  debt  ?  Was  it  not  as  legitimate  a  subject  for  their  con- 
sideration and  determination  as  any  other  question  of  fiu^  ? 
Did  the  defendant  refer  to  this  note  in  his  letters  and  con- 
versation 7   was  the  question,  and  this  question,  we  think, 
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W4ifei  prdperlj  submitted  to  the  jurj.  In  suoh  cases,  it  is  tiie 
duty  of  the  court  to  instruct  the  jury  as  to  the  principles  of 
Imt  i^plicable,  and  by  ^hioh  they  must  be  governed  in  their 
det^rminationi.  For  instance,  they  might  be  advised,  thai  if 
Aa  aoknowledgment  was  general,  and  it  appeared  that  two 
ov  more  debts  existed^  the  ontiB  was  thrown  upon  the  plain*' 
tiff  tO'clear4y  and  fully  satisfy  them,  tha^  the  dbbt  sued  on^ 
was  the  one  intendeds  I^  on  the  other  hand,  the  proof  ^ati- 
iafiedi  them  that  the  debt  sued  on,  was  the  only  one  betweeta 
tile  parties,  then  such  acknowledgment  would  be  suffici^tf 
Without  referring^tothe  debt,  by  date,  amount  or  desoriptioni 
And  again,  that  if  there  was  an  absence  of  proof  as  to  any 
other  debt,  they  were  to  judge  from  all  the  oircumstanoeaj 
whether  the  acknowledgment  had  reference  to  the  olatmj 
which  was  the  subject  of  the  suit^  it  being  borne  in  mind^ 
that  the  jury  must  in  all  cases,,  be  satisfied  that  the  defend- 
ant at  the  time  he  made  the  acknowledgment,  intended  ta* 
le&r  to  the  claim  sued,  and  not  another.  And,  finally^  tiiat 
in  all  such  cases,  the  burthen  of  proof  is  on  the  plainti£^  U> 
show  that  the  acknowledgment  had  reference  to  the  claim- 
which  he  sets  up,  and  unless  he  does  clearly  so  satisfy  theis, 
their  yerdiot  should  be  for  defendant 

Believing  that  this  question  was  properly  left  to 'the  de^ 
termination  of  the  jury^  the  remaining  inquiry  is,  whether 
tiiey  were  justified  in  finding  as  they  did  from  tiie  testimony^ 
And  we  certainly  cannot  conclude  that  this  verdict  was  se 
&t  against  the  weight  of  evidence,  as  to  authorize  a  new  triaL 
To  sustain  the  yerdictj  we  have,  first,  the  fieust  that  no  proof 
is  made  of  the  existence  of  any  other  dd^t  In  the  next" 
place,  in  his  letter  of:  February,  1850,  he  distinctly  refers  to 
the  debt  which  he  was  owing,  as  '^  the  note,"  and  when  we 
oensider  further^  that  in  all  the  correspondence  and  de^ 
fendant's  conversations,  he  makes  no  reference  to  plaintiff^s 
having  more  than  one  demand,' but  at  different  times  speaks* 
of  making  efforts  to  pay  plaintiff  we  think  the  jury  might 
reasonably  have  concluded  that  defendant  did  refer,  and  in- 
tMided  to  refer,  to  this  particular  debt 

But  it  is  claimed^  thattbe  acknowledgment  was  indefinite 
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arto  the  smouot  owing;  If,  kowerer;  tile  Bote  sned.  oa,  ?raft 
tfie  one  referred  to,  it  becomes  prima  fiune  evidence  of  the 
amount  of  the  debt  Where  the  promise  or  acknowledg- 
ment relates  to  a  particular  debt,  the  evidence  of  which  is  in 
writing,  as  a  promissory  note,  and  is  sufficient  to  revive  it, 
tba  original  note,  with  interest,  is  prima  facie,  the  amount 
due.  In  short,,  when  thus  ievived,.(the  acknowledgment  or 
promise  not  fixing  a  definite  amount,)  the  note  becomes  the: 
evidence  of  the  amount,  subject  ta  any  o£&ets,  payments,  or 
the  like,  just  as  if  suit  had  been  brought  on  it  before  it  was, 
basred.  We  conclude,  therefore,,  that  tiie.  court  did  not  err 
ia  refiising  the  instructiona  aaked ;  that  the  verdict  was  war- 
ranted  firom  the  evidence;  and  that  the  motion  for  a.  new 
trial,,  was  pix>perlj  oveiculed 

Judgment  affirmed. 


Scott,  fi)r  the  use  of  B(izjB2rBAua&  t?..  GaANGSBi. 

Wliero  in  tn  aotaon  fiv  money  bad  and  reoetTod  bj'tbe  defendant,  fbr  the  use 
of  the  plaintiill  the  petition  alleged,  that  the  money  was  paid  to  the  firm,  of 
which  defendant  was  the  sanrivor,  for  the  purpose  of  entering  a  certain  parcel 
ofreal  estate,  fbr  which  the  plaiatiirobtahxed  theraoeipt  ofthe  firm,  stating  the 
amoont  of  money,  and  dossribitiytiie  land  to  be<enieied ;  that^ttae  firm.  an>' 
dertook  and  agreed  to  enter  the  land,  iv^thont  delay ;  that  they  failed  to  da 
BO,  bnt  kept  and  used  the, money  as  their  own ;  that  raying  on  the  promisee < 
of  the  said  firm,  and  being  assured  by  defendant,  ttiat  the  land  had  been  en- 
tered as  agreed  upon,  the  defendant,  for  plaintiflj  conreyed  said  laud,  by 
deed  in  fee  simple^  in  plaintifr  *s  name^  to  one  B.  for  a-rahiable  oonsideraHoa ; 
and  that  since  that  time,  one  Gk  had  entered  the  land ;.  and  where  the  de* 
fendant  demurred  to  the  petition,  for  the  following  causes :  1.  The  petition 
does  not  show  that  plaintiff  is  a  party  to  the  original  contract,  or  the  assignee 
thereof;  2.  The  petition  shows  that  B.  has  an  adequate  remedy  against  Si 
under  his  deed,  and  no  right  of  action  against  defendant ;  3.  The  plaintiff 
does  not  show  that  he  has  been  dispeanaasdof  the  premises,  or  that  the  oon- 
Yeyanoe  made  him  by  S.  has  been  questioned ;  4.  The  deed  from  S.  to  B.  is 
not  set  forth,  nor  is  it  alleged  to  have  been  a  warranty  deed ;  and  where  the 
demurrer  was  sustained  by  the  court,  and  the  suit  dismissed ;  Held^  1.  That 
the  demurrer  misapprehended  the  nature  of  the  action,  and  the  parties  there- 
to; a.  That  to.  bring  the  suit  ybr<ftsiif0^.&  it  iWas  not  neoe8nr7- to  aM(|gn 
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the  receipt  to  him ;  nor  was  it  material  to  conaider  hia  remedy  against  S. — 
whether  he  had  been  disposseased — ^nor  whether  his  title  had  been  qaea- 
tioned ;  3.  That  the  demurrer  waa  improperly  snatained. 

Appeal  from  (he  Polk  District  Court, 

The  petition  in  this  case,  avers  that  Scott  deposited  with, 
or  paid  to  the  fLrm  of  Granger  &  Beynolds,  (the  defendant 
being  the  survivor),  a  sum  of  money,  for  the  purpose  of  en- 
tering a  certain  parcel  of  real  estate,  for  which  he  obtained 
their  receipt,  stating  the  amount  of  money,  and  the  land  that 
was  to  be  entered ;  that  they  agreed  and  undertook  to  enter 
the  same,  without  delay ;  that  they  fiuled  to  do  so,  however, 
but  with  the  intention  of  defrauding  and  injuring  plaintLG^ 
kept  and  used  said  money  as  their  own.  Plaintiff  also  states, 
'*  that  relying  on  defendant's  promise  as  aforesaid,  and  being 
answered,  (assured  ?^  by  defendant,  that  the  land  had  been 
entered  as  agreed,  tne  said  defendant,  for  plaintiff  did  con- 
vey said  land  by  deed  in  fee  simple,  in  plaintiff's  name,  to 
one  Jacob  Bolenbaugh,  for  a  valuable  consideration ;"  and 
that  since  that  time  one  Griffith  has  entered  said  land.  To 
this  petition  there  was  a  demurrer,  for  the  following  causes : 
First  Petition  does  not  show  that  plaintiff  is  a  party  to  the 
original  written  contract,  or  the  assignee  thereof;  Second. 
The  petition  shows  that  Bolenbaugh  has  an  adequate  re- 
medy against  Scott,  under  his  deed,  and  no  right  of  action 
against  defendant ;  Third,  Plaintiff  does  not  show  that  he 
has  been  dispossessed  of  the  premises,  or  that  the  conveyance 
made  by  Scott  has  been  questioned ;  Fourth.  The  deed  &om 
Scott  to  Bolenbaugh,  is  not  set  forth,  nor  is  it  alleged  to  have 
been  a  warranty  deed.  This  demurrer  was  sustained,  and 
the  plaintiff  not  amending,  the  suit  was  dismissed,  and  he 
Appeals. 

JeweU  &  EuUf  for  the  appellant. 

Barlow  Granger^  pro  se. 

Wright,  C.  J, — ^This'  demurrer  appears  to  have  misap- 
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piiehended  tbe  nature  of  the  action,  as  also  the  parties  there* 
tow    It  afisrames  that  Bolenbaugh  is  the  plaintiff  and  suing 
in  his  own  right    He  does  not  claim  to  be  the  part j  to  the 
original  contract,  or  that  the  same  has  been  assigned  to  him. 
But  Scott,  who  brings  the  suit,  was  the  party  to  whom  the 
xibceipt  was  given,  and  with  whom  the  contract  to  enter  was 
made.    And  though  Bolenbaugh  may  have  an  adequate 
remedy  against  Scott,  that  does  not  reliere  defendant  from 
his  liability  on  his  contract,  nor  is  it  any  reasoa  why  Scott 
may  not  sue  for  the  use  of  Bolenbaugh,  or  any  other  person 
that  he  may  name.    There  is  no  pretence  from  the  petition, 
that  plaintiff  has  ever  been  in  possession  of  the  premises,  or 
that  he  has  ever  held  any  title  to  be  questioned  or  doubted. 
On  the  contrary,  the  gravaman  oi  hia  action  is,,  that  defend- 
ant did  not  enter  the  land,  so  as  to  gire  him  title,  and  the 
consequent  possession,  or  the  right  thereto.    Then  where  the 
necessity  for  his  averring  that  he  had  been  dispossessed,  or 
that  his  title  had  been  questioned,  when  he  makes  neither  of 
these  the  ground  of  his  claim  for  damages  ?    Nor  was  it  ne- 
cessary to  set  out  the  deed  to  Bolenbaugh,.  nor  is  its  charac- 
ter of  any  importance  in  this  suit    As  between  Scott  and  Bo 
le^biuigh,  it  may  be  material,  and  will  measure  their  rights 
asid  liabilities';  but  this  suit  is  not  brought  on  any  covenants 
thevein  contained..    '1  his  action  is  between  Scott  an(>defend- 
ant,  and  is  brought  upon  a  contract  to  whioh  they  ^ve^e 
parties,  and  not  upon:  a  contract  between  Bolenbaugh  and 
defendant^  or  between  Bolenbaugh  and  Scott     To  bring  the 
sail  for  the  use  (/Bolenbaugh,  it  was  not  necessary  to  assign* 
the  receipt,  or  original  contract  to  him ;  nor  is  it  material  to 
CDnaider  his  remedy  against  Scott, — ^whether  he  has  been  dis* 
possessed,  nor  whether  his  title  has  been  questioned.    The 
claim  made,  is  that  defendant  received  Scott's  money,  and 
undertook  to  enter  certain  land ;  that  he  did  not  enter  the 
same,  but  appropriated  the  money  to  his  own  use,  by  which 
plaintiff  has  been  damaged.    How  far  his  damage  may  be 
affected,  by  the  fact  that  he  conveyed  the  premises  to  Bolen- 
baugh, relying  upon  defendant's  representations  that  the 
land  had  been  entered,  is  a  question  not  now  arising.    We 
Vol.  IIL  29 
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only  determine,  that  the  demurrer  was  not  well  takexL 
Whatever  other  questions  there  may  be  in  the  case,  must  re- 
main for  disposition,  until  they  shall  present  themselves  in 
the  further  progress  of  the  case.  See  State,  for  use,  Jkc^  t. 
Butterworth,  2  Iowa,  158. 

Judgment  reversed. 


Wilson  v.  Ralph  and  Van  Shaick. 

The  mdoraer  of  a  promissory  note  not  negotiable,  is  liable  to  a  suit  by  the  hold- 
er thereof  without  demand  upon  the  maker,  and  notice  of  non-payment 

Section  three  of  the  act  entitled  "  An  act  relating  to  evidence^**  approred  Jan- 
uary 24, 1853,  has  not  changed  the  rule  on  this  subject. 

Appeal  from  the  Linn  District  Court 

4 

The  appellants,  Ralph  and  Van  Shaick,  executed  their 
promissory  note  to  Wilson  and  Neely,  for  the  sum  of  $220; 
who  assigned  the  same  to  the  plaintiff.  The  note  not  being 
paid  at  maturity,  Wilson  brought  suit  upon  it  against  the 
makers  and  indorsers.  The  note  was  payable  to  Balph  and 
Van  Shaick,  without  words  of  negotiability.  The  petition 
does  not  allege  any  demand  by  the  plaintiff,  upon  the  makers 
of  the  note,  nor  any  notice  to  assignors  of  its  non-payment. 
The  defendants,  Wilson  and  Neely,  demurred  to  the  petition, 
and  allege  as  ground  of  demurrer,  that  the  petition  does  not 
show  that  the  note  sued  on,  was  ever  presented  for  payment 
to  the  makers,  nor  that  payment  was  refused  by  them.  The 
court  overruled  the  demurrer,  and  the  defendants  failing  to 
answer  further,  judgment  for  plaintiff  was  rendered,  to  which 
defendants  excepted,  and  appeal  to  this  court. 

Oeorge  D.  Woodin,  for  the  appellants. 

/.  M.  Preston,  for  the  appellee. 
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Stockton,  J. — The  only  question  raised  by  the  defendants 
in  this  cause  is,  whether  the  indorser  of  a  promissory  note 
not  negotiable,  is  liable  to  a  suit  by  the  holder,  without  de- 
mand upon  the  makers,  and  notice  of  the  non-payment  ? 

The  same  question  has  been  decided  in  New  York,  by  the 
Supreme  Court  of  that  state,  in  the  case  of  Seymour  v.  Van 
SUck,  8  Wendell,  421.  It  was  there  held,  that  the  indorse- 
ment is  equivalent  to  the  making  of  a  new  note ;  it  is  a  guar- 
anty that  the  note  will  be  paid ;  it  is  a  direct  and  positive 
undertaking  on  the  part  of  the  indorsers,  to  pay  the  note  to 
the  indorsee;  and  not  a  conditional  one  to  pay  if  the  maker 
does  not,  upon  demand,  after  due  notice.  The  court  further 
say,  that  the  indorser  in  such  a  case,  is  not  entitled  to  the 
usual  privilege  of  an  indorser  of  negotiable  paper.  He 
stands  in  the  relation  of  principal,  and  not  surety  to  his  in- 
dorsee, and  has  no  right  to  insist  upon  a  previous  demand  of 
the  maker,  and  notice  of  non-payment. 

Under  the  Code  of  Iowa,  (§  949,)  a  non-negotiable  note  may 
be  assigned,  and  the  assignee  has  a  right  of  action  thereon, 
against  the  maker  in  his  own  name.  Yet  by  section  956,  the 
assignor  of  such  a  note,  is  liable  to  the  action  of  his  assignee, 
without  notice  of  non-payment.  Has  the  statute,  in  dispen- 
sing with  this  notice,  excused  the  holder  also,  from  the  ne- 
cessity of  a  demand  of  payment  of  the  makers  ?  In  Parsons 
on  Contracts,  282,  it  is  said,  '*  when  a  demand  is  requisite,  a 
waiver  of  demand  should  operate  as  a  waiver  of  notice ;  for 
if  demand  of  payment  is  not  made,  because  unnecessary,  a 
notice  can  hardly  be  necessary  or  useful.  But  a  waiver  of 
notice  alone,  is  not  a  waiver  of  demand,  for  though  the.  party 
waiving,  may  not  wish  for  a  notice  of  the  non-payment,  he 
may  still  claim  that  payment  should  be  demanded."  1  Par- 
sons on  Contracts,  232.  This  must  be  taken,  however,  to 
apply  to  negotiable  paper,  where  a  demand  is  necessary  upon 
the  maker  or  acceptor,  and  where  the  contract  on  the  part 
of  the  indorser,  is  that  the  maker  of  the  note  will,  upon  due 
presentment,  pay  it  at  maturity ;  and  that  if  it  be  not  paid  by 
the  maker,  that  he,  the  indorser,  will  upon  due  and  reasona- 
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bla  notice  of  the  dishonor,  pay  the  aaixbe  to  the^holder..   Stoxy 
on  Promissory  Notes,  §  185. 

In  a  note  not  negotiable,  it  will  be  seen,  as  stated  above, 
that  the  undertaking  of  the  indorser  is  entirely  different. 
He  has  no  right  to  insist  upon  a  previous  demand  upon  the 
maker.  The  holder  may  write  an  absolute  guaranty  over 
his  indorsement,  upon  which  a  recovery  maybe  had  against 
him.  12  Johnson,  169.  He  is  liable  to  a  suit  by  the  holder 
without  any  demand* 

Has  this  rule  been  changed  by  section  S  of  the  act  of  1858  ? 
Session  Acts,  188.  By  that  act,  grace  is  allowed  on  biUs  and 
notes  executed  or  payable  within  the  state,  changing  the  law 
as  it  existed  under  the  Code.  Section  957.  We  do  not, 
however,  understand  the  section  of  the  act  referred  to,  a^ 
requiring  notice  of  non  payment  to  be  given  by  the  holder 
of  a  promissory  note,  in  any  case  where  it  was  not  befoi» 
required  by  the  rules  and  principles  of  the  commercial  law« 
According  to  the  views  which  we  have  intimated  above,  as 
to  the  right  of  an  indorser  of  a  non-negotiable  note,  the  in* 
dorser  of  such  a  paper  was  not  before  the  passage  of  the  act| 
entitled  to  notice  of  non-payment,  and  he  is  placed  in  no. 
better  condition  by  the  act  of  1858. 

The  judgment  of  the  District  Court  will,  therefore,  be  af* 
firmed. 

Judgment  affirmed* 
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■124    2gg 

A  court  of  equity  poflSMses  juriadictioa  to  oorrect  a  mistake  in  a  written  oon- 
tract,  and  then  to  decree  a  speolflc  performance  of  the  contract  as  corrected. 

The  admission  of  parol  evidence  to  show  fraud  or  mistake  in  a  written  oontractr 
forma  an  exception  to  the  general  role,  wiuohezdodeBsuoh  oTidenoe  to  coift«> 
trol  or  vaiy  a  written  contract 

While  such  proof  is  admissible,  it  is  equally  true  that  the  mistake  must  be  made 
entirely  clear,  and  established  by  the  most  satis&ctory  proof 

A  complainant  in  chancery,  may  ask  for  the  correction  of  a  mistake  in  a  writ- 
ten oontraoti  and  that  it  be  specifically  enforced,  when  so  corrected. 
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A  pwt^  iMeiaAi^  a  vpecSAo  performanoe  of  a  mritten  agreement^  standfl  in  no  dif- 
ferent position  as  to  his  right  to  hare  a  mistake  in  the  contraot  ooireoted, 
than  a  party  resiaUng  such  speciflc  perfonnance. 

"^ere  In  a  proceeding  to  enforce  the  specific  performanoe  of  a  contract  to  oon- 
tej  real  estate,  it  appeared  that  the  land  was  described  in  the  contract  ais 
ibllaws:  ''fifly^ilBe  87-100  acrsB  of  land,  being  so  much  of  the  west  half  of 
the  northeast  quarter  of  section  twelve^  in  townahip  eighty-one,  north  of 
range  six  of  the  fifth  principal  meridian  f  and  where  it  was  objected  that 
the  contract  was  Toid,  for  nnoertainty  in  the  description  of  the  land;  Edi, 
lliat  the  description  was  not  so  oncertain  as  to  render  the  contract  void. 

Appeal  fi^m  0i^  CKrUon  District  Court. 

This  is  a  bUl  in  chiatidery  by  tke  vendee,  seeking  to  re- 
ibrm,  and  also  to  compel  the  vendor  to  specifically  perform, 
4  written  contract  for  the  conveyance  of  certain  real  estate. 
The  respondents  demurred  to  the  bill,  for  the  following  rea- 
flonst 

1.  That  the  court  had  no  jurisdiction  to  correct  the  mis- 
lake  in  the  contract,  and  then  dt^ci^e  a  specific  performance 
6f  the  contract,  When  so  corrected. 

2i  That  the  description  of  a  part  of  the  land,  was  so  indefi- 
liite,  that  no  particular  tract  of  land  is,  or  can  be,  designated 
by  metes  and  bounds. 

The  demurrer  was  sustained,  tod  th6  complainant  refus- 
ing to  amend  his  bill,  the  same  wad  dismissed.  The  com- 
jplainant  appeals. 

L^ffingrMl  A  Cotton^  for  the  Appellant. 

The  right  of  a  court  of  equity  to  ttorrect  a  mistake  in  a 
contract  for  the  sale  of  land,  and  enfohse  a  specific  perform- 
ance, according  to  the  original  intention  of  the  parties,  is 
fiilly  recognized  by  the  authorities.  Story's  Equity,  §  160 ; 
Adams' Equity,  260,  and  notes;  Brad/brdr.  Union  Bank,  13 
Howard,  U.  S.  57  ;  Wall  v.  Arlington,  13  Geo.  88  ;  Oillespie 
Y.  Moort,  2  John.  Ch.  144 ;  Bellows  v.  Stme,  14  N.  H.  175 ; 
Staplybun  v.  ScoU,  13  Ves.  425.  And  when  by  a  part  per- 
formance, the  contract  has  been  executed,  all  the  authorities 
agree  that  this  right  vests  in  the  court.     WooUam  v.  Heam, 
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2  Leading  Cases  in  Equity,  part  1,  671 ;  Adams'  Equity, 
260,  find  note. 

The  objection  that  one  piece  of  land  is  indefinitely  de- 
scribed, cannot  prevail.  This  59  37-100  acres,  was  the  ven- 
dor's entire  interest  in  the  eighty  acre  tract  of  land  which 
is  accurately  described  according  to  the  government  survey, 
and  if  some  other  person  held  the  balance  of  that  tract  of 
land,  as  tenant  in  common  with  Ash  worth,  is  it  not  proper 
for  Ashworth  to  sell  his  interest  in  that  tract  of  land? 
Again,  if  Ashworth  owned  the  whole  eighty  acre  tract,  could 
he  not  sell  the  complainant  the  undivided  three-fourths  of 
it?    It  seems  to  us  too  obvious  for  argument,  that  he  could. 

The  rule  of  construction  of  deeds,  is  laid  down  in  Board- 
man  et  al  V.  The  Lessees  of  Ford  et  aL,  6  Peters,  846,  as  fol- 
lows :  '^  If  the  lands  granted  be  so  inaccurately  described  as 
to  render  its  identity  wholly  uncertain,  it  is  admitted  that 
the  grant  is  void.  The  meaning  of  the  parties  must  be  as- 
certained by  the  tenor  of  the  writing,  and  not  by  looking  at 
a  part  of  it ;  and  if  a  latent  ambiguity  arise  from  the  lan- 
guage, it  may 'be  explained  by  parol."  K  this  be  the  correct 
rule,  the  plaintiff's  bill  should  not  have  been  dismissed,  but 
the  ambiguity  as  to  the  interest  sought  to  be  conveyed  to 
complainant  in  the  eighty  acre  tract  of  land,  could  have  been 
by  him  shown  by  parol  to  have  been  an  undivided  interest 
of  69  87-100  acres,  in  said  accurately  described  eighty  acres, 
which  said  eighty  acre  tract,  is  the  least  known  legal  subdi- 
vision which  will  answer  the  call  for  59  87-100  acres,  and 
which  is  the  only  fair,  legal  construction,  which  can  be 
placed  upon  the  contract. 

Whitaker  Jk  Q-rant,  for  the  appellees. 

This  was  a  bill  in  equity  to  correct  a  mistake  in  a  written 
contract,  to  convey  certain  pieces  of  land,  and  to  specifically 
enforce  the  contract  as  corrected.  The  defendant  demurred 
to  the  bill  on  two  grounds : 

1.  A  court  of  equity  had  no  jurisdiction  to  correct  a  mis^ 
take  in  a  contract,  and  then  enforce  it,  as  corrected. 
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2.  Because  as  to  one  of  the  tracts  of  land,  there  was  no 
description  definite  enough  to  describe  the  land. 

On  the  first  point,  the  appellants  refer  to  Bradford  v.  Un- 
ion Bank,  13  Howard,  57.  No  such  point  arose  in  the  case. 
WaU  V.  Arlington,  13  Georgia,  88.  This  was  to  correct  a 
mistake  in  a  deed,  CHllaspie  v.  Moore,  2  John.  Ch.  585 ; 
BeUows  V.  Stone,  14  N.  H.  175.  This  was  to  correct  a  mis- 
take in  a  mortgage,  a  deed.  In  fact,  it  was  a  bill  to  redeem 
a  mortgage.  Napoleon  v.  ScoU,  13  Vesey,  425.  This  au- 
thority is  on  our  side  of  the  case.  What  is  said  by  Kent, 
in  OiUespie  v.  Moore,  is  obiter.  The  question  was  not  before 
the  court. 

The  authorities  in  England  show  one  unbroken  stream, 
that  there  is  a  difference  between  a  party  seeking,  and  a 
party  resisting  a  specific  performance.  And  in  the  case  of 
WooUam  v.  Heam,  7  Vesey,  211,  cited  and  commented  upon, 
in  1st  part  2  White  &  Tudor's  Equity  Cases,  510,  it  is  laid 
down,  that  a  plaintiff  cannot  show  a  parol  variation  of  a 
contract  to  convey,  and  then  have  equity  to  enforce  it,  be- 
cause it  is  against  the  statute  of  frauds  for  him  to  do  so. 

"By  theruleof  law,"  (Leading Cases,  514  top,  361  margin,) 
"independent  of  the  statute,  parol  evidence  cannot  be  re- 
ceived to  contradict  a  written  agreement.  To  admit  it  for  the 
purpose  of  proving  that  the  written  agreement  does  not  con- 
tain the  real  agreement,  would  be  to  receive  it  for  every  pur* 
pose.  It  was  to  shut  out  this  inquiry,  that  the  statute  of 
frauds  was  adopted."  To  the  same  point,  are  Higginson  v. 
Chtues,  15  Vesey,  516 ;  Clinan  v.  Cook,  1  Sch.  k  Let  38, 39 ; 
Clowes  V.  Higginson,  1  Vesey  &  B.  524 ;  Winch  v.  Winches- 
ter, 1  lb.  875 ;  Clarke  v.  Orant,  14  Vesey,  519 ;  Bich  v.  Jack* 
son,  6  lb.  335 ;  Brown  v.  Ckmcey,  4  Black.  514 ;  Ogilvie  v. 
Foljambe,  3  Merivale,  53,  63 ;  Townsend  v.  Stangroom,  6 
Vesey,  328 ;  Baker  v.  Paine,  1  lb.  457 ;  Gordon  v.  Uxbridge, 
2  Maddox,  106;  Allyhnd  v.  SitneU,  1  Younge  k  Collyer, 
659,  582 ;  Maurer  v.  Bach,  6  Hare,  443 ;  Nurce  v.  Lord  Ver- 
non, 13  Beavan,  254.  In  Allyland  v.  SitneU,  1  Y.  &  C.  582, 
the  judge  says :  "  I  confess  I  should  have  great  difficulty  in 
holding  tlus  could  be  done,  because  I  cannot  help  feeling, 
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that  in  case  of  an  executory  agreement,  first  to  reform  and 
then  to  decree  an  execution  of  it^  would  be  virtually  to  X€r 
peal  the  statute  of  frauds.'' 

In  all  the  American  cases,  where  the  question  was  prop** 
erly  before  the  court,  the  same  decision,  for  the  same  reaaou, 
has  been  made.  Brooke  y,  Whedockj  11  Piokering,  439 ; 
Osborne  y,  Phelps^  19  Conn.  68 ;  made  after  Judge  Kent's 
obiter  in  CKllespie  y,  MoorCj  and  Story's  approval ;  Westbrook 
y.  Harbem,  2  McCord's  Eq.  112 ;  Miller  v.  CkUwood^  1  Green. 
C.  199 ;  Beat  y.  SUmej  2  Sand.  Ch.  298,  a  recent  decision  in 
New  York ;  Elder  y.  Elder ^  10  Maine,  80,  which  reviews 
Oillaspie  v.  Moore.  The  note  of  Hare  in  Wooh/m,  v.  Heam^ 
is  very  able  and  deserves  examination. 

The  citation  of  the  other  side,  about  part  performance,  is 
erroneous,  both  as  to  page  and  principle ;  the  page  is  518 
top,  366  margin,  right  column  near  the  bottom,  and  is  this: 
**  Where,  however,  a  parol  variation  has  been  pari  perjbrmed^ 
a  specific  perfoimance  of  the  written  agreement,  with  the  va^ 
nation,  will*  be  decreed."  Here  lies  the  reason  of  the  decl* 
sions  of  equity  in  correcting  mistakes  in  deeds — ^because  the 
vendee  has  possession  of  the  land  intended  to  be  conveyed. 
In  the  case  at  bar,  the  part  performance  was  on  the  written 
agreement,  not  the  parol  variation.  We  think  this  question 
would  have  more  properly  arisen  on  an  answer,  but  as  th^ 
plaintiff  knew  the  defendant  would  deny  any  mistake,  W9 
adopted  this  mode  to  hasten  a  decision. 

One  word  as  to  the  demurrer  for  want  of  description.  The 
authority  cited  is  so  strongly  against  the  plaintiff,  that  wis 
shall  not  trouble  the  court  with  others.  Will  the  counsd 
on  the  other  side,  tell  us  what  part  of  eighty  aoies  is  "  68 
37-100,"  acres, — where  does  it  lie  ?  in  the  north  part,  the 
south  part,  the  east,  or  west  ?  Where  does  the  \xmnda17 
begin,  and  where  end  ? 

Wbight,  C.  J. — Two  questions  are  presented  in  this  case. 
Complainant  alleges  in  his  bill,  that  one  parcel  of  the  land 
sold  him  by  respondents,  was  by  mistake  misdescribed  ia 
the  written  contract    He  therefore  prays^  that  this  mistabs 
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may  be  correeted,  and  that  respondents  may  be  decreed  to 
convey  the  parcel  intended  and  designed  to  be  sold,  whiek 
is  specifically  set  out.  In  the  argn|nent,  the  parties  have 
treated  this  averment  as  denied  by  the  answer,  and  the  qnes^ 
tion  made  is,  that  a  court  of  equity  has  no  jurisdiction  to  eoi^ 
rect  a  mistake  in  a  contract,  and  Uien  decree  its  specific  per^ 
formance  as  corrected. 

On  this  question,  the  authorities  are  not  uniform,  but  w« 
think  the  better  reasoning  is  in  favor  of  the  prayer  of  this 
bill,  and  against  the  position  assumed  by  respondents.  The 
general  rule,  that  excludes  parol  evidence  to  vary  or  control 
written  contracts,  is  well  understood.  Wh««,  however,  die 
terms  or  stipidations  of  a  contract  havd  been  procured,  sup* 
pressed,  or  omitted,  by  fraud,  or  imposition,  courts  of  equity- 
have  not  hesitated  to  grant  relief,  notwithstanding  that  to 
admit  parol  proof  of  such  suppression  or  omission,  may  ht 
said  to  violate  the  general  rule  upon  which  parol  evidence 
is  excluded. 

To  allow  the  fraud  and  imposition  to  be  thus  proved,  how- 
ever, is  regarded  as  a  proper  exception  to  the  general  rule ;  for 
the  rule  and  exceptioD  are  alike  founded  upon  that  principle^ 
which  would  '^  suppress  frauds  and  promote  general  good 
fidth  and  confidence,  in  the  formation  of  all  contracts."  To 
reject  such  evidence  entirely,  would  be  to  allow  the  general 
rule,  which  was  designed  to  suppress /-atic^  ''  to  be  the  most 
effectual  promotive  and  encouragement  of  it"  And  upon 
the  same  ground  it  is,  that  equity  interferes  in  cases  of  mis- 
take. 

*'  A  court  of  equity  would  be  of  little  value,  if  it  could 
suppress  only  positive  frauds,  and  leave  mutual  mistakes^ 
innocently  made,  to  work  intolerable  mischief,  contrary  to 
tiie  intention  of  the  parties.  It  would  be  to  allow  an  ac% 
originating  in  innocence,  to  operate  ultimately  as  a  fraud,  by 
enabling  the  party  who  receives  the  benefit  of  the  mistake^ 
to  resist  the  claims  of  justice,  under  the  shelter  of  a  rale 
formed  to  promote  it.  In  a  practical  view,  there  would  be 
as  much  mischief  done  by  refusing  relief  in  such  oases,  as 
there  would  be  introduced  by  allowing  parol  evidence  in  afl 
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cases,  to  vary  written  contracts."  Cases  of  firaud  and  mis* 
take,  then,  properly  form  exceptions  to  the  general  rule, 
which  excludes  parol  evidence  to  control  or  vary  the  written 
contract ;  and  though  exceptions,  they  stand  upon  the  same 
policy  as  the  rule  itself.  But  while  such  proof  is  admissible, 
it  is  equally  true,  that  the  mistake  must  be  made  entirely 
clear,  and  established  by  the  most  satisfactory  proof.  In  the 
Marquis  of  Townsend  v.  Stangroom,  6  Vesey,-328,  Lord 
Eldon  said,  that  he  owned  that  those  who  undertook  to  rec- 
tify an  agreement,  by  showing  a  mistake,  undertook  a  task 
of  great  difficulty,  but  he  could  not  say  that  such  evidence 
was  incompetent  And  in  OiUespie  v.  Moore^  2  Johns.  Ch. 
696,  the  chancellor  says,  that  "  the  cases  concur  in  the  strict- 
ness and  difificulty  of  the  proof,  but  still  they  admit  it  to  be 
competent ;  and  the  only  question  is,  does  it  satisfy  the  mind 
of  the  court  ?"  And  to  the  same  eflfect,  are  the  authorities 
generally.  Story's  Eq.  Jur.  §§  162,  162  and  note  1,  to 
§  161 ;  Keiselbrack  v.  Livingston,  4  Johns.  Ch.  144 ;  Bradford 
v.  Union  Bank,  18  How.  67. 

Assuming  then,  that  parol  proof  is  admissible  to  Rhow  the 
mistake,  is  it  competeilt  for  complainant  to  ask  for  such  cor- 
rection, and  a  specific  performance  of  the  contract  ?  It  is  said 
in  the  argument,  that  the  rule  is  different  where  a  party  is 
seeking,  &om  what  it  is  when  he  is  resisting,  a  specific  perform- 
ance, and  this  distinction  appears  to  be  recognized  by  the 
English  authorities.  And  it  is  therefore  claimed,  that  while 
the  respondent  may  be  allowed  to  show  in  defence  that  there 
was  a  mistake  in  the  written  agreement,  and  thus  resist  the 
specific  performance  as  prayed ;  and  while  equity  might  for 
him,  reform  and  correct  the  contract,  whether  the  alleged 
mistake  was  set  up  by  answer  or  cross  bill,  yet  the  same  re- 
lief will  not  be  extended  to  the  party  who,  as  complainant^ 
seeks  similar  relief.  To  our  minds,  there  is  no  room  for  this 
distinction.  So  &r  as  the  introduction  of  proof  to  show  mis> 
take,  may  be  said  to  violate  the  statute  of  frauds,  it  must  be 
very  evident  that  it  can  make  no  difference,  whether  it  comes 
from  the  complainant  or  respondent  And  the  same  is  true, 
where  the  objection  is  that  it  tends  to  contradict  or  vary  the 
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written  agreement.  There  is  certainly  as  much  good  sense 
and  justice  in  saying,  that  a  complainant  shall  have  the  right 
to  insist  upon  the  specific  performance  of  his  bond  as  written, 
without  change,  by  the  introduction  of  parol  proof,  as  there 
-is  in  giving  to  respondent  such  right,  and  denying  it  to  com- 
plainant.  And  why,  on  the  other  hand,  the  complainant,  if 
a  mistake  has  occurred  to  his  prejudice,  may  not  set  it  up, 
when  seeking  relief,  in  like  manner  as  the  respondent  may 
when  resisting  the  relief  we  cannot  conceive.  As  we  view 
the  mutual  rights  of  the  parties  in  a  court  of  equity,  and  the 
jurisdiction  and  duty  of  the  chancellor,  the  distinction  is  nar- 
row, and  unsupported  by  either  reason  or  justice. 

It  is  said,  that  a  court  of  equity  is  not  like  a  court  of  law,' 
bound  to  enforce  a  written  contract ;  that  it  may  exercise  its 
discretion,  and  where  a  specific  performance  is  sought,  may 
leave  the  party  to  his  legal  remedy ;  and  that,  therefore,  if 
the  respondent  by  his  answer,  insists  upon  a  mistake  in  the 
written  agreement,  the  chancellor  may  correct  it  as  claimed 
by  him,  and  base  his  decree  upon  the  agreement  as  thus  cor- 
rected, rather  than  either  dismiss  the  bill  entirely,  or  grant 
the  strict  prayer  of  the  bUl,  which  appears  by  the  answer 
and  proof  to  be  against  conscience  and  justice.  But,  if 
equity  will  thus  guard  the  respondent,  when  such  decree 
would  be  inequitable,  it  would  seem  but  reasonable,  and  a 
legitimate  part  of  the  same  doctrine,  that  complainant  should 
in  like  manner,  be  relieved  against  any  mistake  in  the  con- 
tract, and  that  relief  granted  him  which  may  seem  just  and 
conscientious.  It  is  not  controverted,  but  that  he  might  be 
relieved,  by  having  a  contract  founded  in  mistake  of  mate- 
rial facts,  set  aside,  canceled,  or  modified.  But  it  is  objected, 
that  he  cannot  reform  and  so  vary  it  by  parol  evidence,  and 
then  have  it  specifically  performed,  as  thus  varied  and  estab- 
lished. We  think  the  doctrine  is  based,  in  most  of  the  cases, 
upon  the  impropriety  of  admitting  parol  evidence  to  contra- 
dict a  written  agreement.  And  it  is  well  said  in  the  note  to 
section  161,  Story's  Eq.  Juris.,  that  "  this  rule  is  not  more 
broken  in  upon  by  the  admission  of  it,  for  the  complainant, 
than  it  is  by  the  admission  of  it  for  the  respondent.    And 
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the  same  is  true,  where  the  obj«ctioii  is,  that  such  proo^  and 
the  granting  of  such  rdief,  is  in  violation  of  the  statute  of 
frauds ;  for  it  requires  no  argument  to  show,  that  it  would 
be  quite  as  iiKsonsistent  to  allow  the  respondent  to  seek  that 
shelter  against  a  complainant  seeking  the  specific  perform- 
ance of  a  contract,  and  the  correction  of  a  misrt;ake,  as  to  en- 
force a  contract  against  a  respondent^  which  embodies  a  mis- 
take to  his  prejudice."  Indeed,  if  the  jurisdiction  of  courts 
of  equity  to  reform  written  conti^acts,  and  to  decree  relief 
thereon,  is  once  acknowledged,  (as  it  is  most  clearly  by  the 
books),  there  is  no  principle  upon  which  the  cases,  which 
make  a  distinction  between  the  rights  of  complainant  and  le- 
spondent,  can  be  supported. 

It  is  also  claimed  by  respondents,  that  the  case  of  Brad^ 
ford  y.  Union  Bank^  18  Howard,  57,  is  not  pertinent  to  the 
question  before  us.  A  brief  reference  to  it,  however,  will 
show  that  it  recognizes  the  rule  contended  for  by  complain- 
ant. Several  of  the  English  authorities  are  there  cited, 
which  are  admitted  to  refer  more  particularly  to  the  right  of 
defendant,  to  have  a  decree  for  a  specific  execution  of  thd 
agreement,  according  to  the  answer,  so  that  he  may  be  saved 
the  expense  of  a  cross  bill,  even  agaii^  the  claim  of  the  com- 
plainant to  have  his  bill  dismissed.  But,  says  the  court, 
'^  the  same  principle  seems  to  be  equally  applicable  to  the 
complainant,  when  he  insists  on  the  decree  for  a  specific  per- 
formance of  the  contract,  as  established  by  the  proo^  al* 
though  different  from  that  set  up  in  the  bill.  Indeed,  tre 
perceive  no  valid  distinction  between  the  two  cases.  In 
both,  the  contract  of  course,  when  ascertained  and  conformed 
to  the  real  understanding  of  the  parties,  must  be  such  a  one 
as  the  court  deems  fit  and  proper  to  be  enforced," — ^refer- 
ring to2  Danl.  Pr.  1001, 1002;  London  and  Birmingham  BaU- 
way  Go,  v.  Trenton^  Craig  k  Phil.  62.  This  ruling  goes  even 
fiirther  than  is  necessary  iijt  this  ease. 

If  a  complainant  may  insist  upon  a  specific  performance 
of  the  contract,  as  established  by  the  proof,  although  differ- 
ent firom  that  set  up  in  his  bill,  much  more  clearly  may  he 
do  so,  when  he  establishes  by  proo^  that  contained  in  tiie 
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lyUf  though  that  may  vary  from  the  one  set  out  in  the  writ* 
ten  agreement.  And  thia  right  of  the  court,  to  reform  the^ 
oontracty  and  decree^  relief^  extends  to  those  which  are  exeou< 
tory,  aa  well  aa  those  executed..  "  Hence^"  says.  Story,  in 
seotiou  159,  Eq.  Juris.,  "  in  preliminary  contracts  for  convey- 
ances, settlements,  and  other  solemn  instruments,  the  court 
a^ta  efficiently  by  reforming  the  preliminary  contract  itself, 
aad  decreeing  a  due  execution  of  it,  aa  reformed,  if  no  con- 
'^yance  or  other  solemn  instrument,  in  pursuance  of  it,  haa 
heen  executed.  And  if  such  Qonyeyance  or  instrument,  haa 
heen  executed,  it  xeforma  the  latter  also,  by  making  it  aueh 
a3i  the  parties  originally  intended."  See  also  Qillespie  v. 
Moore^  supra,  and  the  authoritiea  there  cited;  and  also,  4 
Johns.  Ch.  R.  144;  Story's  Eq.  PL  §  S94;  Warburton  r. 
Zoiuman,  2  G.  Oxeene,  420. 

The  second,  and  only  other  question  in  the  caae  is,,  whe- 
ther the  written  contract,  as  to  one  parcel  of  the  land,  is  void 
for  uncertainty  in  its  description  ?  This  tract  is  described 
aa  follows :  ^^  fifty Hiine  87-100  acres  of  land,  being  so  much 
of  the  west  half  of  the  northeast  quarter  of  section  twelve, 
(12),  in  township  No.  eighty-one,  (81),  north  of  range  six, 
(6),  of  the  5th  P.  M."  Counsel  have  argued  this  question, 
very  briefly,  and*  cite  but  few  authorities.  We  have,  how- 
eveor,  examined  it  with  some  care,  and  condude,  that  for  the. 
purposes  of  this  case,  such  description  is  not  so  uncertain  aa 
to  render  the  contract,  aa  to  it,  void.  If  thia  was  an  actioa 
of  right,. brought  for  a.  specific  portion  of  thia  eighty,  and 
plaintiff,  to  prove  hia  title,  had  introduced  his  deed  contain- 
ing this  description,  the  question,  we  think,  would  have  been 
different.  In  that.oaae,  the  court  could  not  have  aacertained 
ttaax  his  deed,  that  he  had  title,  to  the  identical  portion 
claimed  by  hia  petition.  And  yet,  between  him  and  hiat 
grantor,  the  deed  would  have  been  sufficient  to  pass  that 
amount  of  interest  in  the  eighty  acres.  Under  such  a  deed, 
aabetween  them,  he  would  have  a  known.iniereat  in  said  west 
half  of  the  northeast  quarter,  &c.  It  might  not  be  a  known 
interest,  in  exact  location^  but  definitely  so  as  to  amount.    It 

would  certainly  have  been  as  much  so,  as  if  his  deed  had  said 
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one-third,  one  half,  or  two-thirds,  of  such  eighty.  Under 
such  a  deed,  we  cannot  believe  that  the  grantor  could  claim 
that  his  grantee  had  no  title  as  against  l|im.  And  if  this  be 
true,  how  is  it  different  as  between  them,  whether  the  deed 
describes  the  amount  of  interest  in  acres,  instead  of  by  frac- 
tional parts  ? 

And  when  considered  as  an  agreemerU  to  convey,  between 
the  parties  to  it,  we  think  the  question  presents  even  less  dif- 
ficulty. As  a  starting  point,  we  have  in  the  contract  a  spe- 
cified and  known  eighty  acres,  clearly  described  and  located, 
a  definite  portion  of  which,  in  number  of  acres,  respondents 
sell,  and  undertake  to  convey  to  complainant.  There  is, 
therefore,  no  diJBSiculty  in  ascertaining  where  to  find  the  land, 
for  we  know  it  is  to  be  so  much  of  the  eighty  acres.  But,  it 
is  asked,  &om  what  part  is  this  fifty-nine  87-100  acres  to  be 
taken  ?  where  will  the  boundary  commence,  at  the  east,  west, 
north  or  south  line,  or  at  what  comer  of  the  eighty?  For 
the  purposes  of  this  case,  is  it  material  to  answer  these  inqui- 
ries, or  does  it  necessarily  follow  that  this  amount  is  to  be 
taken  from  any  particular  portion  of  the  tract  ?  Complain- 
ant purchased,  and  respondent  undertook  to  make  him  a 
deed  to,  "  fifty-nine  37-100  acres  of  land,  being  so  much  of 
the  west  half,"  &;c.  For  anything  that  is  shown,  they  may 
have  owned  an  undivided  interest  to  this  amount  in  that 
tract ;  or  they  may  have  title  to  this  extent,  to  a  specific  por- 
tion of  it,  and  in  either  event,  why  should  they  not  be  de- 
creed to  convey  it  as  required  by  their  undertaking? 

By' their  bond,  they  covenant  that  they  have  title  to  this 
number  of  acres  in  that  eighty  acre  tract ;  in  the  same  in- 
strument they  acknowledge  the  receipt  of  a  portion  of  the 
purchase  money ;  and  how  can  they  claim  that  the  contract 
is  void  for  uncertainty,  when  complainant  insists  that  they 
shall  be  required  to  convey  by  the  very  description  used  in 
their  contract?  It  seems  to  us,  that  it  is  not  for  them  to 
avoid  their  undertaking,  on  any  such  ground,  or  that  they 
should  not  object,  while  he  only  asks  that  they  shall  convey 
to  him  that  interest  in  a  certain  tract  of  land,  which  .they 
undertook  to  convey.    After  he  obtains  this  title,  it  may  be- 
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come  a  question  between  him  and  the  person  holding  title 
to  the  remaining  portion  of  the  eighty,  as  to  what  part  or 
portion  each  takes,  ^nd  in  that  case  the  description  used 
may  become  of  more  importance.  He  may  have  to  institute 
further  proceedings,  by  his  suit  for  partition  or  otherwise,  to 
settle  and  definitely  fix  his  rights,  but  these  are  ailer  consid- 
erations, in  which  these  respondents,  as  fiir  as  we  can  see, 
have  now  no  interest.  At  present,  the  complainant  elects 
to  insist  upon  a  conveyance  of  the  land,  by  the  description 
used  in  the  bond.    This,  we  think,  is  his  right. 

Decree  reversed. 


Conger  v.  Deak. 

An  isBae  of  &ct  raised  by  the  pleadings,  cannot  be  acUtidicated  on  a  motion  to 

dismiss  the  cause. 
A  ooort  is  not  bound  to  give  irrelevant  instructions,  and  their  relevancy  must 

be  shown  affirmatively,  by  the  party  complaining. 
By  the  common  law,  parties  may  by  parol,  submit  any  matters  in  controversy 

between  them  to  arbitration ;  and  this  right  has  not  been  taken  away  by  the 

provisions  of  chapter  119  of  the  Code,  which  governs  those  awards  which  axe 

designed  to  be  reported  to  the  court,  for  judgment  and  execution. 
Where  parties  wish  to  ask  the  aid  of  the  courts,  for  judgment  upon  an  award, 

the  submission  to  arbitrators  must  be  in  the  manner  required  by  law. 
But  if  they  do  not  design  to  seek  the  aid  of  the  courts^  to  enforce  the  award,  a 

submission,  without  complying  with  the  regulations  of  the  Gode^  may  be 

made,  by  which  the  parties  will  be  bound. 
Where  there  is  a  submission  to  scrbitrators  by  parol,  or  in  a  manner  different 

from  that  required  by  the  Code^  the  submission  may  be  regarded  as  the  means 

mutually  adopted  by  the  parties  for  an  amicable  settlement  of  their  difficul*^ 

ties;  and  as  such,  should  have  the  force  and  effect  of  a  settlement  made  by 

the  parties  themselves. 
If  there  is  a  failure  to  comply  with  the  agreement  to  submit,  or  with  the  terms 

of  the  award  when  rendered,  the  remedy  would  be  by  action,  either  on  the 

agreement  or  award;  but  such  award  could  not,  like  one  under  the  Code,  be 

returned  to  court,  lor  judgment  and  execution. 
Such  an  award,  may  be  set  up  as  a  defence  to  an  action  brought  or  prosecuted 

for  the  subject  matter  therein  settled. 
Where  ^t  was  brought  before  a  justice  of  the  peace,  for  the  value  of  an  ox, 

which  the  plaintiff  alleged  was  killed  by  the  defendant,  and  after  the  suit 
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WM  oommenoed,  the  parties,  by  agreement  in  writing,  aubmitted  the  m«lr* 
tors  in  controversy  to  the  arbitrament  of  Are  persons  named  therein ;  and 
where  on  the  trial  before  the  jostioe,  this  agreeiAent  was  set  up  as  a  deienoe^ 
with  the  averment,  that  a  minority  of  the  said  arbitrators  had,  by  their  writ- 
ten award,  found  the  defendant  not  guilty,  which  defence  was  denied  b^ 
plaintiff;  and  where  on  the  trial  <^  the  cause  in  the  District  Oourt,  on  appeal, 
the  defendant  offered  in  evidence  the  agreement  and  award  to  sustain  his 
defence,  which  was  rejected  by  the  oourt :  BeH  That  the  testimony  ofSared 
was  pertinent  to  the  issue,  and  should  have  been  admitted. 

Appeal  fiom  the  Wappdh  Distfict  Qmtk 

This  aetion  was  commenced  before  a  justice  of  the  peace. 
Defendant  appealed  to  the  District  Court,  where  he  made  a 
motion  to  dismiss  the  cause ;  offered  to  introduce  certain  tes- 
timony ;  and  asked  instructions,  which  were  rejected  and  re- 
fused bj  the  court,  and  judgment  being  against  him,  he 
appeals  to  this  court,  where  the  following  errors  are  as- 
signed : 

1.  The  court  erred  in  overruling  defendant's  motion  to 
dismiss  the  suit 

2.  In  refusing  to  allow  defendant  to  introduce  the  testi- 
mony offered. 

3.  In  refusing  to  give  the  instructions  asked  tor  by  de- 
fendant 

The  matferial  facts  of  the  case,  will  be  found  stated  in  tha 
opinion  of  the  court 

ChaarlBB  Negus^  for  the  appellanlr. 

S.  TT.  Summers^  for  the  appellee. 

Wbight,  C.  J. — ^The  motion  to  dismiss  the  catise  w«»  cor- 
rectly overruled.  It  was  based  upon  the  fact,  that  the  par- 
ties had  submitted  the  subject  matterof  the  suit  to  arbitration, 
upon  which  there  had  been  an  award  in  favor  of  defendant^ 
as  shown  by  his  answer,  filed  before  the  justice^  This  was 
denied,  however,  by  plaintiff,  as  appears  by  the  justice's  tran- 
script, and  a  written  replication  found  in  the  record.  ,  And 
thus  was  raised  an  issue  of  fact,  which  could  only  be  deter* 
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mined,  like  any  other  fact  in  tlie  case,  and  could  not  be  ad- 
judicated on  a  motion  to  dismiss.  There  is  nothing  to  show 
us,  that  the  instructions  asked  and  refused,  had  any  applica- 
tlon  to  tJie  case.  No  part  of  the  testimony  is  before  us,  and 
tinder  such  circumstances,  we  cannot  say,  that  the  court 
erred  in  refusing  them.  A  court  is  not  bound  to  give  irrel- 
evant instructions,  and  their  relevancy  must  be  shown  afiSrm* 
fttively  by  the  party  complaining.  The  question  as  to  the 
admission  of  the  testimony,  arises  on  the  following  state  of 
&ot8:  The  plaintiff  sues  for  the  value  of  an  ox,  which  he 
charges  was  killed  by  defendant.  After  the  suit  was  com- 
menced before  the  justice,  as  defendant  claims,  the  parties  by 
fteir  agreement  in  writing,  submitted  the  matters  in  contro- 
versy, to  the  arbitrament  of  five  persons,  named  therein.  On 
ihe  trial  before  the  justice,  this  agreement  was  set  up,  with 
the  further  averment,  that  a  majority  of  said  arbitrators  had 
•by  their  written  award,  found  the  defendant  not  guilty. 
These  averments  were  put  in  issue  by  the  plaintiff.  In  the 
District  Court,  defendant  proposed  to  introduce  this  agree- 
ment and  award,  to  sustain  his  defence,  which  being  objected 
to,  was  rejected  by  the  court.  The  grounds  upon  which  the 
court  acted  in  rejecting  this  testimony,  is.  not  shown,  nor 
have  counsel  in  their  argument,  pointed  out  the  objections 
relied  upon.  It  is  probable,  however,  that  the  rejection  was 
based  upon  the  &ct,  that  the  submission  was  not  made  in  the 
manner  required  by  the  Code ;  and  thus  the  question  arises, 
whether  a  submission  and  award  will  be  good  as  between 
the  parties,  though  they  may  not  have  pursued  the  course 
pointed  out  by  the  Code  on  that  subject?  And,  briefly,  we 
understand,  that  if  parties  wish  to  ask  the  aid  of  the  courts 
for  judgment  upon  an  award,  they  must  submit  in  the  man- 
ner required  by  our  law.  But  if  they  do  not,  a  submission, 
without  complying  with  the  regulations  of  the  Code,  may  be 
made,  by  which  the  parties  will  be  bound.  By  the  common 
law  of  the  land,  parties  may  by  parol,  submit  any  matters 
in  controversy  between  them  to  arbitration ;  and  this  right 
has  not  been  taken  away  by  the  provisions  of  the  Code  gov- 
erning those  awards,  wbich  are  designed  to  be  reported  to 
Vol.  IIL  80 
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the  court  for  judgment  and  execution.  There  is  nothing  in 
chapter  119,  taking  awaj  this  right,  either  in  express  words 
or  by  implication.  This  chapter  is  similar  in  its  terms  to 
that  found  in  many  of  the  states,  and  we  understand  it  to 
have  been  frequently,  if  not  imiformly  held,  under  such 
statutes,  that  parties  were  not  necessarily  confined  to  sucIl 
provisions,  in  submitting  matters  in  controversy  to  arbitra- 
tors ;  but  that  they  may  adopt  other  methods,  which  will  be 
equally  obligatory  upon  them.  When  submitted  by  parol, 
p)r  in  a  manner  different  from  that  required  by  the  Code,  it 
may  be  regarded  as  the  means  mutually  adopted  by  the  par- 
ties, for  an  amicable  settlement  of  their  difficulties,  by  the 
aid  and  assistance  of  their  neighbors  and  friends ;  and  as 
such  should  have  the  force  and  effect  of  a  settlement  made 
by  the  parties  themselves.  If  there  is  a  failure  to  comply 
with  the  agreement  to  submit,  or  with  the  terms  of  the  award 
whenL,  Tendered,  the  remedy  would  be  by  action,  either  on- 
the  agreement  or  award,  and  such  award  could  not,  of  coursei 
like  one  UAde^  the  Code,  be  returned,  to  court  for  judgment 
and  execution.  It  may,  however,  be  set  up  as  a  defence  to 
an  action  brought  or  pro&ecuted  for  the  subject  matter  therein 
settled.  In  King  v.  Hampton^  December  term,  1854,  it  ap- 
pears that  to  an  action  to  recover  damages  for  the  fraudulent 
sale  of  lands,  defendant  pleaded  in  bar,  an  arbitration  and 
award.  This  was  demuired  to,  for  the  reason  that  the  arbi- 
tration  was  not  conducted  in  strict  conformity  to  the  Code ; 
that  the  award  by  the  terms  of  the  submission,  was  to  be  re- 
turned to  a  justice  of  the  peace,  instead  of  the  District  Court. 
The  court,  after  disposing  of  other  questions,  add  that  thej 
have  no  doubt  but  that  the  award  was  good,  and  could  be 
enforced  at  common  law,  clearly  indicating,  from  the  whole 
opinion,  that  an  award  would  be  good  as  to  the  partiea, 
though  not  rendered  in  the  manner  required  by  the  Code. 
And  to  the  same  effect,  see  Carpenter  v.  Edwards^  10  Mei- 
calf,  200 ;  WelU  v.  Dane^  15  Wend.  99 ;  Ressequire  v.  Brown- 
ton^  4  Barbour,  541 ;  McMuUer  v.  Mays^  8  S.  &  M.  298 ; 
Norton  v.  Savage^  1  Fairf.  457 ;  Keep  v.  Ooodrich,  12  Johns, 
89.    We  conclude,  therefore,  that  the  testimony  was  improp- 
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erlj  rejected.  The  effect  of  it  when  introduced,  is  another 
question.  There  is  nothing  apparent  on  the  face  of  the  pro- 
ceedings, that  so  &r  vitiates  them,  as  to  justify  their  excla- 
aion.  It  may  be  that  the  award  was  made  without  notice  to 
the  plaintiff;  or  the  agreement  to  submit  may  have  been 
fraudulently  obtained ;  and  that  in  various  methods  plaintiff 
may  avoid  the  effect  of  such  proceeding.  But  prima  facie^ 
the  testimony  offered  was  pertinent  to  the  issue,  and  should 
have  been  received. 

Judgment  reversed. 


Campbell  v.  Thb  County  of  Polk. 

Where  one  of  the  errors  assigned  in  a  cause  was  as  follows :  "  In  oyerruling 
the  motion  of  defendant,  to  quash  the  original  notice,"  and  where  the  bill  of 
exceptions  stated  the  reason  Ibr  the  motion  to  quash,  as  follows:  "  for  the 
reason  that  the  notice  was  not  directed  to  the  defendant  The  notice  reads 
as  follows,  to  wit:  (here  insert;")  and  where  the  motion  was  not  copied 
either  into  the  bill  of  exceptions^  or  the  transcript ;  HeULf  That  this  manner 
of  referring  to  a  paper  in  a  cause  was  bad ;  and  that  the  Supreme  Court  would 
not  consider  the  error  assigned  thereon^ 

The  case  of  Brown  v.  The  Board  of  OommidHanim  of  Johnaon  ComJty^  1  G. 
Greene,  486,  so  £ir  as  it  holds  that  a  count/  warrant,  drawn  payable  '*  out  of 
anj  money  in  the  treasury  not  otherwise  appropriated,"  is  not  due  until  the 
iund  is  created,  and  judgment  cannot  be  rendered  upon  such  warrant,  unless 
that  &ct  is  averred  and  established,  overruled. 

A  warrant  on  a  county  treasurer,  which  provides  that  the  sum  therein  named, 
is  to  be  paid  *'  out  of  any'money  not  otherwise  appropriated,"  is  payable  un- 
conditionally ;  and  if  there  is  no  money  in  the  treasury,  the  county  is  liable. 

Ihe  words  "out  of  any  money  not  otherwise  appropriated,"  in  a  county  war- 
rant, mean  that  the  warrant  is  not  to  be  paid  out  of  the  school  Aind,  road 
fhnd,  or  funds  created  for  a  special  purpofte. 

The  county  judge  is  to  be  regarded  as  possessed  of  two  distinct  characters-^ 
the  one,  as  the  "general  agent,"  of  the  county,  and  the  other  as  judge. 

The  andiUng  a  claim  against  the  county,  by  the  county  judge,  is  a  judicial  act, 
in  so  &r  as  an  appeal  will  lie ;  but  drawing  a  warrant  upon  the  county  trea- 
surer, is  a  ministerial  act 

Where  in  an  action  on  three  county  warrants,  the  county  pleaded  that  the  war- 
rants were  issued  without  consideration,  and  set  out  facts  showing  that  the 
warrants  were  issued  through  mistake,  which  plea  was  demurred  to^  on  the 
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ground  that  nothing  but  frand  oould  be  set  up  against  the  warrant ;  thai  de- 
fendant cannot  go  behind  the  warrants,  and  inqaire  into  the  conBideration, 
and  re-inveetigate  the  subject  matter  then  acted  upon  and  settled  between 
the  parties ;  and  that  when  the  countj  judge  had  once  passed  upon  a  matter 
within  his  jariadiction,  that  action  was  final,  unless  i^pealed  fiom,  or  im* 
peached  for  fraud,  which  demurrer  was  sustained ;  Eeid,  That  the  court  erred 
in  sustaining  the  demurrer. 

Appeal  from  the  Story  District  Court 

This  is  an  action  brought  upon  five  countj  warrants,  each 
of  which  is  of  the  following  tenor :  "  Office  of  County  Judge, 
$800. 

"  Polk  Countt,  Iowa,  June  14th,  1855. 

"  The  treasurer  of  said  county  will  pay  to  James  Camp- 
bell, or  bearer,  the  sum  of  three  hundred  dollars,  out  of  any 
money  not  otherwise  appropriated."  They  are  signed  by 
the  county  judge,  and  sealed  with  the  seal  of  the  county., 
On  each  is  the  following  indorsen^nt:  ''Presented,  and 
refused  to  pay  by  the  treasurer,  June  16th,  1855,"  which  is 
signed  by  the  treasurer. 

The  defendant  pleaded :  1st,  That  the  warrants  were  ob- 
tained by  fraud  and  misrepre^^^tatioQ ;  2d,  That  they  weie 
issued  without  any  consideration  given.  The  answer  states 
the  facts  to  be  (in  substance),  that  the  warrants  were  given 
as  part  of  the  price  of  a  certain  parcel  of  land,  contiguous  to 
the  former  town  of  Fort  Des  Moines,  ipi  Polk  county,  which 
had  formerly  been  laid  out  into  lots  by  the  county  commis* 
sioners,  and  made  a  partof  the  town ;  that,  however,  the  said 
commissioners,  in  or  about  the  year  1848,  purchased  the  land 
of  Campbell  &  McMullen,  and  paid  the  consideration  morwy  ; 
but  that  for  some  reason  no  title  was  then  made,  but  the  ven- 
dors were,  and  remained  liable  to  make  the  title,  and  that 
the  county  judge  (who  is  the  successor  to  the  board  of  eom- 
mi&sioners),  seeking  to  perfect  the  title  in  the  county,  which 
had  treated  the  land  as  its  own  and  sold  lots,  and  being  ig- 
norant of  the  £sM3t  that  the  purchase  money  had  been  paid, 
(the  original  consideration  being  three  hundred  dollars),  is- 
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sued  to  the  two  vendors,  warrants  to  the  amount  of  fifteen 
hundred  dollars  each. 

The  plaintiff  demurred  to  the  second  defence  above-named, 
and  the  court  sustained  the  demurrer.  On  the  first  defence 
— ^that  of  fraud — ^issue  was  joined,  a  trial  had,  and  a  verdict 
Tendered  for  the  plaintiff  for  the  full  amount. 

The  ground  of  demurrer  to  the  defence  of  want  of  consid- 
eration, is  that  nothing  but  fraud  can  be  set  up  against  thd 
warrants ;  that  defendant  cannot  go  behind  the  warrants,  and 
inquire  into  the  consideration,  and  investigate  the  subject 
matter  then  acted  upon  and  settled  between  the  parties ;  and 
that  when  the  county  judge  has  once  passed  upon  a  matter 
within  his  jurisdiction,  that  action  is  final,  unless  appealed 
from,  or  impeached  for  fraud.  The  court  sustained  the  de- 
murrer, and  refrised  to  permit  the  ddfendant  to  enter  into  the 
question  of  want  of  consideration.  The  defendant  appeals, 
and  the  errors  assigned  are : 

1.  In  overruling  the  motion  of  defendant  to  quash  the  ori- 
ginal notice. 

2.  In  sustaining  the  plaintiff's  demurrer  to  the  defendant's 
answer. 

8.  That  plaintiff  sets  forth  no  cause  of  action  in  his  peti- 
tion, and  that  judgment  was  rendered  fbr  the  plaintiff,  when 
by  law  it  should  have  been  for  the  defendant. 

J5L  Changer^  W,  W.  WiUimMon^  and  J.  Pariah,  for  the  ap- 
pellant 

(^rtis  Bales,  for  the  appellee. 

WooDWAKD,  J. — The  first  error  is  upon  overruling  the 
motion  to  quash  the  original  notice.  A  bill  of  exceptions  is 
taken  to  this  matter,  which  says  the  motion  was  "for  the 
reason,  that  the  notice  was  not  directed  to  defendant  The 
notice  reads  as  follows,  to  wit:  (Here  insert),"  but  there  is 
no  such  motion  among  the  papers ;  and  if  there  was,  such  a 
mode  of  referring  to  it,  is  bad.  We  shall  therefore  pass  this 
assignment,  and  we  do  it  the  more  readily,  because  it  appears 
^t  the  defendant  was  represented  by  counsel. 
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The  second  and  third  assignments  must  be  considered  to* 
gether.  The  plaintiff's  demurrer  to  the  defendant's  answer, 
opens  to  the  question  of  the  sufficiency  of  the  plaintiff's  pe- 
tition and  ground  of  action,  and  the  defendant  makes  the 
question. 

First,  he  says,  that  neither  the  commissioners  nor  the 
county  judge,  had  authority  to  buy  land,  to  expend  the 
county  funds  in  such  a  manner.  Sufficient  does  not  appear 
on  the  papers,  under  the  demurrer,  to  raise  this  question 
properly,  for  it  is  stated  only,  that  the  land  was  purchased, 
and  possession  taken ;  and  ^at  it  was  laid  out  inta  town  lots, 
and  a  part  of  them  were  sold.  Now,  it  does  not  appear  that  it 
was  not  purchased  to  provide  for  a  court-house,  a  jail,  or 
other  proper  public  buildings,  or  for  some  other  legitimate 
purpose ;  nor  that  it  may  not,  in  fact,  have  been  taken  in  pay- 
ment of  a  debt  due  from  the  vendors.  And  the  court  will 
not  presume  it  to  have  been  obtained  for  an  unlawful  pur- 
pose, nor  in  an  unlawful  manner.  We  do  not  intend  to  in- 
timate an  opinion  as  to  the  authority,  under  any  other  sup- 
posed circumstances,  but  to  say  only  that  the  point  cannot 
be  well  made  at  present. 

The  second  point  here  made  by  the  defendant  is,  that  the 
action  does  not  lie,  without  an  averment  that  there  are  funds 
in  the  county  treasury  not  otherwise  appropriated.  That  an 
action  may  be  maintained  against  a  county,  on  its  orders, 
drafts,  or  warrants,  drawn  on  the  treasurer,  without  going 
back  to  the  original  consideration,  is  settled  by  the  cases  of 
Brown  v.  Board  of  Commissioners  of  Johnson  County,  1  Gr. 
Greene,  486,  and  Steel  v.  Davis  County,  2  lb.  869.  In  this 
part  of  those  decisions  we  concur,  for  the  practice  is  conve- 
nient, and  whatever  technical  objections  to  it  might  exist,  on 
account  of  the  precise  nature  of  the  instrument,  they  are  ob- 
viated by  our  statutes  relating  to  instruments  and  actiona 
But  the  objection  is  based  upon  the  case  of  Brown  v.  Com- 
missioners of  Johnson  County,  in  which  a  warrant,  drawn  pay- 
able "  out  of  any  money  in  the  county  treasury,  not  others 
wise  appropriated,"  is  assumed  to  be  drawn  upon  an  uncer- 
tain fund,  which  must  be  alleged  and  proven  to  exist.    We 
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are  disposed  to  differ  from  the  opinion  of  the  majority  of  the 
court  in  the  above  case.  Upon  this  question,  that  opinion 
ifl  exceedingly  brief.  There  is  no  argument,  no  reasoning. 
The  point  is  simply  assumed.  Gbeek,  J.,  dissents,  and  in 
his  opinion  expresses  the  truer  reasoning. 

We  are  perfectly  sensible  of  the  importance  of  the  idea  of 
overruling  former  decisions,  but  in  the  present  instance,  this 
responsibility  is  alleviated  by  the  &ct  of  a  dissenting  opinion 
in  the  foregoing  cause,  and  the  brevity,  and  want  of  reason- 
ing and  authority,  in  the  opinion  of  the  majority,  and  by 
the  consideration  that  no  settled  interests  or  titles  will  be 
disturbed  by  the  change. . 

In  a  warrant  payable  like  these,  from  any  money  not  other- 
"wise  appropriated,  what  do  the  words,  "not  otherwise  ap- 
priated,"  mean?  There  is  reason  to  doubt  whether  they 
mean  anything.  There  is  no  mode  in  which  the  county 
judge  appropriates  the  money  of  the  county,  other  than  by 
drawing  warrants  on  the  treasurer.  The  statute,  (Code, 
§  464,)  allows  a  tax  for  schools  and  for  roads  within  certain 
amounts,  and  sometimes  for  special  purposes.  These  funds 
may,  in  some  sense,  be  said  to  be  appropriated.  But  there 
may  be,  and  there  is,  levied  a  tax  for  "  ordinary  county 
revenue."  This,  as  the  terms  imply,  is  to  meet  the  ordinary 
and  miscellaneous  demands  upon  the  county.  The  most  that 
ihe  above  language  in  the  warrants  can  mean,  is  that  they 
are  not  to  be  paid  from  those,  or  similar  special  funds.  It 
might  be  said,  truly  enough,  that  when  payable  fron^  the 
general  resources  of  the  county,  the  warrant  may  be  drawn 
without  such  words  or  qualification.  This  is  true  enough ; 
and  yet  what  effect  has' the  addition  of  those  words,  but  to 
express  the  idea  that  they  are  not  to  be  paid  from  those  spe- 
cial funds  7 

Then  the  only  question  is,  whether  the  creditor  of  the 
county  should  be  held  to  aver  and  show  that  there  is 
money  in  the  treasury ;  and  it  is  as  clear  to  us  as  any  propo- 
sition can  be,  that  he  should  not  be  held  to  this.  He  is 
obliged  to  have  his  claim  settled  by  the  county  judge ;  the 
judge  cannot  pay  the  money,  but  is  obliged  to  draw  a  war- 
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rant  on  the  treasurer  for  it.  Now  k  there  any  reason  or  j  110- 
tice  in  saying,  that  the  creditor  must  allege  and  prove  fimda 
to  be  in  the  treasury,  because  he  took  a  warrant,  or  becauae 
he  took  such  an  one  ?  Upon  a  refusal  to  pay,  he  might  re- 
turn the  warrant  and  sue  on  the  original  consideration,  and 
then  he  would  be  relieved  from  that  responsibility.  la  the 
opinion  of  this  court,  these  warrants  were  payable  uncondi- 
tionally, and  if  there  was  no  money  in  the  treasury,  the 
county  is  answerable.  All  considerations  of  justice  and  oi 
good  law,  require  Uiis  decision. 

The  next  question  is,  whether  the  District  Court  was  cov* 
rect  in  sustaining  the  demurrer  to  that  part  of  the  answer — 
or  to  that  defence — ^which  alleges  a  want  of  consideration, 
and  in  refusing  to  permit  the  defendant  to  show  this  7  The* 
ground  taken  in  the  demurrer  is,  that  the  action  of  the  oountjr 
judge  is  an  adjudication  ;  that  it  is  final,  unless  an  appeal  is 
taken ;  and  that  it  cannot  be  reached  in  this  manner.  The 
argument  is,  that  it  is  the  settling  cf  a  demand,  and  that  it  is 
A  judicial  act,  and  is  to  be  treated  as  such.  This,  also,  is  the 
view — ^and  the  only  one — in  which  it  is  discussed  in  the  ar- 
guments on  both  sides.  Therefore,  we  shall  consider  it  un- 
der the  same  point  of  view,  assuming  that  this  was  the  ground 
upon  which  the  court  decided  the  demurrer. 

We  are  constrained  to  differ  from  the  opinion  of  the  Dis* 
trict  Court  It  seems  impossible  to  avoid  viewing  the  countj- 
judge  as  possessed  of  two  distinct  characters — ^the  one,  as  tfaud 
"  general  agent"  of  the  county,  and  the  other,  as  vl  judge.  It 
may  be  difficult  to  define  the  limits  of  the  two,  and  cases  may 
arise  in  which  it  will  be  difficult  to  discriminate,  but  this  af> 
fords  no  argument  against  the  distinction  in  cases  which  are 
clear.  The  statute  seems  to  give  countenance,  on  its  face,  to 
the  thought  that  the  judge  acts  in  these  two  capacities^  bj 
the  division  of  chapter  15  of  the  Code,  when  at  section  125, 
it  professes  to  treat  of  him  "  as  a  county  court"  But  the 
main  argument  lies  in  the  nature  of  the  case.  It  is  true  thai 
the  character  and  the  duties  may  often  intermingle ;  and  il 
is  true  that  the  county  court  is  to  be  considered  in  law  as  id- 
ways  open.    But  there  are  cases  m  which  we  cannot  coA" 
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aider  him  aa  acting  in  a  judicial  capacity,  but  muBt  view  him 
as  an  agent — as  one  appointed  to  attend  to  the  interests  of  the 
eouuty,  and  to  do  its  business^— -cases  in  which  he  is  merely  ft 
business  man.  Such  will  arise  under  section  105  of  the  Code^ 
by  which  he  is  empowered  to  "  take  the  management  of  all 
eounty  business,  and  the  care  and  custody  of  all  the  county 
property ;"  is  required  to  keep  certain  books;  is  authorized 
to  institute  and  prosecute  actions  for  the  benefit  of  the  coun*' 
ty,  and  to  superintend  its  fiscal  concerns,  Imd  secure  their 
management  in  the  best  manner ;  to  keep  and  publish  istt 
account  of  the  receipts  and  expenditures ;  and  to  providiil 
rooms,  books,  stationery,  and  furniture,  for  the  cou Aty  officefl^ 
&c  Some  of  these  acts  are  purely  ministerial,  whilst  othefii 
are  at  least,  not  judicial 

The  auditing  a  claim  is  judicial,  in  so  far  as  an  appeal  lies, 
but  drawing  a  warrant,  is  ministerial.  And  neither  the  buy- 
ing a  piece  of  land,  nor  the  agreeing  upon  the  price,  is  a  ju- 
dicial act.  In  such  a  transaction,  the  parties  must  stand  to 
equals.  If  the  act  is  judicial  as  against  one  side,  it  must  btf 
against  the  other  also.  The  judge's  refusal  to  purchase,  be- 
comes judicial  decision,  and  as  it  affects  private  interests,  thel 
proposed  vendor  may  appeal ;  and  carrying  out  the  logic,  if 
the  judge  offers  to  give  a  less  sum  than  is  asked,  it  is  a  judi- 
cial decision,  and  the  vendor  is  bound  to  comply,  unless  he 
appeal.  This  seems  strange,  but  is  it  not  the  natural  conse- 
quence of  regarding  aU  acts  of  the  county  judge  as  judicial  ? 
If  he  is  judge  always^  there  can  be  no  such  thing  as  negotia- 
tion. 

In  truth,  it  is  necessary  to  regard  liim  sometimes  as  an 
agent  only,  or  as  we  would  any  other  man  transacting  busi- 
ness. If  a  county  judge  causes  a  fence  to  be  built  about  its 
court-house  grounds,  and  trees  to  be  set  out,  it  is  not  done 
judicially,  nor  is  agreeing  upon  the  price.  But  the  same 
matter  may  assume  a  judicial  eharaoter  partly^  Thus^  if  tke 
judge  refuses  to  pay  the  price  agreed,  or  to  allow  a  feBacm- 
able  compensation,  when  tone  was  agreed  upon,  the  demand 
may  be  presented  in  such  form  and  manner  as  to  allow  an 
appeal.    Contracting  for  the  building  of  a  ooort-housey  or 
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jail,  is  not  a  judicial  act ;  and  if  warrants  are  drawn  in  ad- 
vance of  the  work  contracted  for,  and  then  it  is  not  done, 
would  it  be  contended  that  payment  of  the  warrants  may  not 
be  refused ;  and  if  a  succeeding  judge,  through  ignorance  of 
the  facts,  or  mistake,  issues  new  warrants  for  the  same  work, 
may  it  not  be  shown  that  the  work  had  already  been  paid 
for,  and  that  the  second  warrants  are  without  consideration? 
Itseems  manifestly  necessary  to  discriminate  between  the  acts 
of  this  officer ;  otherwise  many  who  suppose  they  are  nego- 
tiating a  business  transaction  with  him,  may  find  themselves 
bound  up  by  a  judicial  decision.  It  will  not  be  practicable 
to  regard  the  same  transaction  at  one  moment,  or  on  one  side, 
aa  a  business  one ;  and  in  the  next  moment,  or  on  the  other 
side,  as  a  judicial  proceeding. 

It  is  not  made  to  appear  in  what  manner  this  matter  was 
presented  to,  or  came  before  the  county  judge,  and  no  ques- 
tion is  made  upon  this,  in  the  case.  It  is  the  opinion  of  the 
court  that  the  defence  should  have  been  admitted  to  proo^ 
and  that  the  court  erred  in  sustaining  the  demurrer. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 


Taylob,  Shipton  &  Co.  v.  Runyan  k  Brown. 

Where  in  an  action  on  a  transcript  of  a  judgment  rendered  In  the  state  of  Penn- 
qrlvania^  it  appeared  from  the  transcript,  that  a  summons  was  issaed  Jane 
21,  1838,  and  returned  as  follows:  "  Sunmioned  by  oopy  of  original,  left  at 
the  residenoe  of  defendants,  Uaj  13,  1838.*'  BeH  That  the  OYidenoe  of  per- 
sonal service  on  the  defendants,  was  suffldent  in  the  courts  of  this  state. 

And  where  in  suQh  a  case,  it  appeared  from  the  precipe,  statement,  summons, 
and  return  copied  into  the  transcript,  that  on  the  21st  of  May,  1838,  the  plain- 
tifb  filed  the  precipe  and  statement,  claiming  of  defendants  the  sum  of 
(16.396,  in  an  action  of  debt,  on  a  sealed  note;  that  on  the  2  let  of  June, 
1838,  Bunmions  issued,  returnable  "  on  the  first  Monday  of  June  next,"  whidi 
was  returned  with  the  following  indorsement :  "  Summoned  by  copy  of  the 
original,  left  at  the  residenoe  of  defendants,  May  13, 1838.  M.  Allen,  Sheriff;" 
and  where  the  dodcet  entry  was  as  foUows : 
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"HoweD, 
Hexmiker8) 
Attjsfor  tax, 
Pro.  Sloan, 
AXtySL 
ShiftA. 


60 

(2.41 

3.60 

2.63 

$8.44 


StaAemeat 


Tatlob,  Sbiptov  ft  Go. 


Siimmons.-^Debl 
l8BnedMa72l8t  Summoned 
bj  oop7  of  original,  left  at  the 
residence  of  defendants,  Kay 
23d,  1838.— $2.63. 
June  ]4tb,  1838.  Judgment 
see.  reg.  for  want  of  plea. 
Jannaiy  9tb,  1839,  sum  m- 
oertained  at  $165.07.    Inter- 
est from  June  14,  1838. — 

"FL/a,toT  debt,  interest  and  costs,  to  March  term,  1839 ;"  FeW,That  the  tran- 
script, on  its  &ce,  did  not  show  a  judgment  rendered  in  the  courts  of  Penn- 
sylyania. 


EUNTAV  ft  BBOWN. 


Appeal  from  the  Jefferson  District  Court 

Plaintiffs  declare  upon  a  judgment  rendered  in  the 
Court  of  Common  Pleas  of  Fayette  county,  Pennsylvania. 
To  the  declaration  is  attached  what  purports  to  be  a  tran- 
script of  the  judgment,  the  material  facts  of  which  are  as  fol- 
lows :  On  the  21st  of  May,  1838,  plaintiffi  filed  their  precipe 
and  statement,  claiming  of  defendants  the  sum  of  $158.96| 
in  an  action  of  debt  on  a  sealed  note.  On  the  21st  of  June, 
1888,  summons  issued,  returnable  "  on  the  first  Monday  of 
June  next,"  which  was  returned  with  the  following  indorse- 
ment, "  Summoned  by  copy  of  the  original,  left  at  the  reisi- 
dence  of  defendants.  May  18th,  1838.  M,  Allen,  Sheriff." 
These  dates  appear  from  the  precipe,  statement,  summotis, 
and  return,  copied  into  the  transcript.  And  then  follows  a 
*"  Copy  of  the  Docket  Entry,"  as  follows : 


"  Howell, 
Hennikers, 
Attys  for  tax, 
Fro.  Sloan, 
Atty.  St 
Shiif.A. 


0.60 

$2.41 

3.60 

2.5; 


$8.44 


Statement 


Tatlob,  Shipton  ft  Co. 


««. 


RUKTAV  ft  BbOWK. 


Summons.-»Deht 
Issued  May  2)  St  Summoned 
by  oopy  of  original,  left  at  the 
residence  of  the  defendants^ 
May  23d,  1838.^$2.63. 
Jun&  14)  1838.     Judgment 
Mc  reg.  for  want  of  plea. 
January  9th,  1839,  sum  as- 
oertained  at  $166.07.   Inter- 
est from  June  14^  1838. 

"  Fx.fa,^  for  debt,  interest  and  costs,  to  March  term,  1889." 
A  JL  Ja.  was  issued  accordingly,  and  returned  nulla  bona. 
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And  afterwards  an  alias  fi.  Jiu  itHfl  issued  to  the  sheriff  of 
Alleghany  county,  which  was  returned :  "Stayed  by  order 
bf  plaintiff."  The  ^.^'5,,  and  the  returns  thereon,  are  set  out 
in  full  in  the  transcript,  and  the  proper  certificates  are  at- 
taohedf  to  the  effect  that- the  said  transcript  contains  a  fiill 
and  per^t  copy  of  the  re6otd,  and  of  all  the  papers,  and 
docket  entries,  in  any  way  relating  to  said  cause.  To  the 
declaration,  Brown  demurs,  for  the  following  reasons :  FirsL 
That  there  was  no  service  of  process  on  defendants,  as  shoum 
by  said  transcript,  nor  appearanoe  by  them ;  atid  Second, 
Because  said  transcript  does  not  show  that  any  yudl^m^;  was 
ever  rendered  by  any  court.  This  demurrer  was  sustained, 
and  from  this  ruling  plaintiff  appeal. 

C  C.  NbursCj  for  th6  appellatits. 

The  demui'rer  of  defendant,  which  Was  sustained  by  the 
court  belotv,  assigns  four  causes  of  insuflSciency  in  the  peti- 
tion, all  of  which  telate  to  the  transcript  of  the  judgment 

1st.  That  the  |)apers  do  not  show  that  any  judgment  was 
tendered  by  the  court. 

The  transcript  recites,  that  ''*  among  the  pleas  and  records 
toroUedin  the  Court  of  Common  Pleas,  at  Union  town,  in  and 
for  the  county  of  Fayette,  in  the  Commonwealth  of  Penn- 
sylvania, before  the  Hoii.  SaMuel  A.  Gilmore,  Esq.,  Presi- 
dent, and  his  associates,  judges  of  the  same  court,  at  the  term 
of  June,  A.D.  1838,  No.  156,  it  is  contained,"  &c.,  &c.  This 
discloses  the  fact  that  these  af  e  the  proceedings  of  a  court  of 
general  common  law  jari^dictioti,  and  of  original  jurisdiction, 
having  complete  jurisdiction  of  the  subject  maUer  in  contro- 
versy. On  page  4,  we  have  d:ie  docket  entry,  containing  the 
full  adjudication  and  finding  of  the  court.  1st  The  names 
of  the  parties.  2di  The  names  of  the  attorneys,  both  for 
plaintiffs  and  defendants.  The  court  find :  Summons  issued, 
May  21.  Service,  by  copy  of  original,  left  at  the  residence 
of  defendant.  May  23d,  1838 ;  June  14th,  1838.  Judgment 
"5CC.  rcgr.,"  for  want  of  plea;  January  9th,  1839,  sum  ascer- 
tained at  $166.07  ;  Interest  from  June  14th,  1836« 

The  words  sec,  reg.  which  seemed  to  be  a  stumbling  blo<^ 
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in  the  court  belaw,  and  which  coanfiel  for  defendants  insisted 
Inferred  to  another  record,  not  copied  in  the  transcript,  aim* 
ply  nxeans  "  secundum  regulum,^^  Latin  words,  importing  se- 
cundum, according  to,  reffuluiUj  regulation  or  rule.  The 
nUe  not  cmly  of  that,  but  of  all  courts :  "  That  when  the 
djefendant  has  a{>peared  and  &ils  to  plead  to  the  declaratioB 
of  plaintiff  the  plaintiff  may  have  judgment''  The  idea  that 
there  is  a  further  portion  of  this  record,  is  contradicted  by 
tiie  certificate  of  the  clerk.  This  disposes  of  the  first  and 
c^ond  objection  contained  in  the  demurrer. 

The  third  cause  of  demurrer  is,  that  the  transcript  shows 
tto  aervice,  and  no  appearance.  Neither  is  sustained  by  the 
ieoord«  An  appearance  for  Bunyan  &  Brown,  by  Mr.  Hen- 
niker,  is  sufficiently  stated,  not  only  in  the  margin,  but  by 
liie  £act  that  the  judgment  is  not  by  de&ult  for  want  of  ap- 
pearance, but  is  see,  reg,j  for  want  of  a  plea,  which  imports 
absolutely  an  appearance  by  the  defendants ;  and  this  ap- 
pearance cures  all  defects  in  the  service  and  all  irregularities 
in  the  process.  Voorliees  v.  Tfie  Bank  of  United  Slates^  10 
Peters,  469;  Harty,  Obnimui^tf,!  Iowa,  564;  LaUereU'v.  Oookj 
lib.  1. 

The  defects  in  the  matter  of  the  dates  of  service  are  clearly 
derical  errors,  as  they  show  service  before  issue,  &c.  The 
filing  of  the  precipe  and  the  time  of  service  stated  in  the  judg- 
ment of  the  court,  are  consistent.  Any  clerical  errors  or  de- 
fects in  the  manner  or  time  of  service,  or  deject  in  the  return, 
can  only  be  cured  by  writ  of  error,  or  on  appeal.  They  can- 
not affect  the  conclusiveness  of  the  finding  of  the  court  or  of 
&e  judgment,  in  a  collateral  proc^ding,  or  in  a  suit  of  this 
nature.  Thompson  v.  Tolmie^  2  Peters,  162  ;  2  Howard,  819; 
6  lb.  81.  The  fact  is,  there  was  a  service  ;  the  record  shows 
it  As  to  the  <ime  and  discrepancies  in  the  tiTne,  or  contra- 
diction in  the  dates,  they  were  matters  of  adjudication  in  the 
court  of  common  pleas  in  Fayette  county.  If  the  court  erred, 
the  remedy  was  by  aj^eal. 

Charles  Negus,  for  the  appellees. 

The  defendants  claim  the  following  as  grounds  of  defence : 
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1.  That  the  defendants  had  no  legal  notice  of  the  pending 
of  the  suit,  and  that  thej  made  no  appearance  in  court,  and 
consequently  the  judgment,  if  any  there  is,  is  void  and  of 
no  force.  See  2  U.  S.  Digest,  224.  A  judgment  against  de- 
fendant, who  has  had  no  notice  of  the  suit,  either  actual  or 
constructive,  is  a  nullity.  Anderson  v.  Miller^  4  Blackford, 
417  ;  Smith  v.  Boss,  1  Mis.  468 ;  TF<xx&,  ex  parte^  8  Pike, 
582 ;  2  U.  S.  Digest,  244. 

2.  Everything  in  the  transcript  which  shows  that  there 
ever  was  a  judgment,  is  the  following  words :  "June  14th, 
1888.  Judgment  sec,  reg,  for  want  of  a  plea."  And  defend- 
ants claim  that  this  does  not  amount  to  a  judgment,  and 
that  there  is  nothing  in  the  transcript  which  will  authorize 
the  rendering  of  a  judgment  in  &vor  of  plaintiff.  2  U.  S. 
Digest,  228.  The  rendering  of  a  judgment  is  a  judicial  act 
to  be  done  by  the  court  only.  Matthews  v.  Moore,  2  Murph. 
181.  An  entry  by  a  justice  of  the  peace  in  the  record,  that 
the  plaintiff  filed  his  demand  for  thirty  dollars ;  the  defend- 
ant not  appearing,  the  plaintiff  proved  his  demand,  and  I 
gave  judgment  for  the  same,  is  not  a  judgment.  PoUiemus 
V.  Perkins,  3  Green,  485.  There  is  nothing  in  the  transcript 
which  shows  that  the  proceedings  were  had  by  any  compe- 
tent court,  to  adjudicate  the  matter.  And  the  record  is  not 
signed  by  any  person  purporting  to  be  judge. 

Wright,  C.  J. — We  think  the  first  point  in  the  demurrer, 
is  not  well  taken.  A  very  similar  question  was  before  this 
court,  in  the  cases  of  Laliereti  v.  Cook,  1  Iowa,  1,  and  of 
Sart  V.  Cammiiis,  1  lb.  604.  The  evidence  of  personal  .ser- 
vice in  this  case,  is  more  full  than  in  either  of  those,  and 
while  there  are  some  discrepancies  in  dates,  they  are  at  most 
but  irregularities,  into  which  an  appellate  court  in  Pennsyl- 
vania might  inquire,  but  for  which  this  court  would  not  hold 
the  judgment,  if  one  has  been  rendered,  invalid. 

The  second  question  has  not  been  before  this  court,  and  is 
of  more  difficulty.  Our  law  requires  that  where  a  pleading 
is  founded  on  a  written  instrument,  a  copy  of  it  shall  be  an- 
nexed to  the  pleading.     When  so  annexed,  it  becomes  a  part 
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of  the  pleading,  and  it  is  all  to  be  oonneoted  together.  When 
thus  constraed,  if  there  is  not  shown  a  substantial  cause  of 
action,  it  is  a  good  ground  of  demurrer.  In  this  case,  plain- 
tiff seek  to  recover  the  amount  of  a  judgment,  which  they 
claim  to  have  been  rendered  in  the  county  of  Fayette,  state 
of  Pennsylvania.  The  petition  is  in  the  usual  form,  averring 
that  at  such  a  time  the  plaintiff  by  the  consideration  of  the 
court,  &c.,  recovered  a  judgment  for  an  amount,  which  they 
proceed  to  set  forth.  To  this  petition,  they  annex  what  is 
termed  a  transcript  of  the  judgment  and  proceedings,  so  ren- 
dered  and  had  in  the  Pennsylvania  court.  The  question  now 
is,  whether  the  transcript  so  annexed,  taken  in  connection 
with  the  petition,  shows  that  plaintiflf  has  a  substantial  cause 
of  action?  or  whether  there  is  sufficient  to  satisfy  us,  that 
the  judgment  wm  rendered  as  claimed? 

The  constitution  of  the  United  States  provides,  that  full 
faith  and  credit  shall  be  given  in  each  state,  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  state ; 
and  that  the  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records,  and  proceedings  shall 
be  proved,  and  the  efiTect  thereof.  Congress  did  accordingly, 
by  the  act  of  26th  of  May,  1790,  chapter  11,  provide  for  a 
mode  of  authenticating  such  records  and  judicial  proceedings 
of  the  state  courts,  and  then  declared  that  the  *' records  and 
judicial  proceedings,  authenticated  as  aforesaid,  shall  have 
such  faith  and  credit  given  to  them,  in  every  court  within 
the  United  States,  as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  whence  the  said  records  are,  or  shall  be 
taken.  By  this  act,  it  is  now  well  settled,  that  Congress  not 
only  provided  a  means  for  the  admission  of  such  records  as 
evidence,  but  also  declared  the  effect  of  such  evidence,  when 
so  admitted.  This  was  done  by  declaring  what  &ith  and 
credit  should  be  given  to  such  records,  and  that  is  such  as  it 
may  have  by  law  or  usage,  in  the  courts  of  the  state  from 
whence  it  may  be  taken.  The  material  inquiry  in  most  cases, 
where  the  jurisdiction  is  not  denied,  therefore  is,  what  is  the 
effect  of  such  judgment  or  record  in  the  state  where  rendered? 
In  this  case,  however,  the  material  question  is,  whether  a 
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judgment  has  been  rendered  ?  For  if  there  is  not  sufficient 
in  this  record  to  show  the  rendition  of  a  j  jdgment,  all  fur* 
ther  inquiry  ceases.  When  we  speak  of  a  judgment  under 
our  law,  in  its  broadest  sense,  we  mean  all  final  adjudica- 
tions  of  civil  actions.  Code,  §  1814.  At  common  law,  this 
judgment  is  the  sentence  of  the  law,  pronounced  by  the  court, 
upon  the  matters  contained  in  the  record  of  an  action  before 
it.  When  we  speak  of  a  final  j  udgment,  therefore,  we  under- 
stand it  to  be,  the  application  of  the  law  by  the  court,  to  the 
particular  case  before  it,  and  specifically  granting  or  deny- 
ing the  remedy  sought  by  the  action.  3  Black.  Com.  395. 
And  the  same  author  speaks  of  the  judgment  as  ''  the  reme- 
dy prescribed  by  the  law  for  the  redress  of  injuries,  and  the 
suit  or  action  as  the  vehicle  or  means  of  administering  it. 
What  that  remedy  may  be,  is  indeed  the  result  of  delibera- 
tion and  study,  to  point  out,  and  therefore,  the  style  of  the 
judgment  is  not,  that  it  is  decreed,  or  resolved  by  the  courts 
for  then  the  judgment  might  appear  to  be  their  own ;  but,  "  it 
is  considered," — consideraium  est  per  curiam, — that  the  plain- 
tiff do  recover  his  damages,  his  debts,  his  possession,  or  the 
like,  which  implies  that  this  judgment  is  none  of  their  own  ; 
but  the  act  of  the  law  pronounced  and  delivered  by  the  court, 
after  due  deliberation  and  inquiry.  In  general,  the  nature 
of  the  judgment  is  intimated  or  skated  by  the  court,  and  the 
clerk  enters  it  on  the  minutes  in  due  form. 

This  court  has  before  held,  with  reference  to  judgments 
rendered  in  this  state,  that  no  particular  form  of  words  is  ne- 
cessary, and  we  are  not  inclined  to  apply  a  more  stringent 
rule,  to  the  judgments  of  other  states,  when  prosecuted  in 
our  courts.  We  should,  therefore,  not  hesitate  to  enforce  a 
judgment,  because  the  word  decreed  or  resolved,  should  be 
used  instead  of  considered.  But  we  cannot  but  think,  that 
there  should  be  something  more  than  appears  in  this  case,  to 
show  that  a  court  has  acted,  in  applying  the  law  to  a  cause 
or  action  before  it ;  something  to  show  more  clearly,  that 
there  has  been  a  judicial  determination,  decision  or  adjudi- 
cation. While  there  is  no  particular  form  necessary,  yet 
there  must  be  some  form,  something  to  show  that  the  judg- 
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ment  stated  or  indicated  by  the  court,  has  been  entered  by 
the  clerk.  We  feel  satisfied  that,  independent  of  some  par- 
ticular statute,  rule,  or  usage  in  the  state,  from  whence  this 
supposed  judgment  was  taken,  there  is  not  sufficient  to  give 
it  the  force  and  eflfect  of  a  judicial  determination  in  this  state. 
Except  the  language  used  may  be  aided  by  such  statute,  rule, 
or  usage,  it  is  extremely  indefinite.  On  its  face,  there  is 
nothing  to  show  by  whom  the  judgment  was  rendered,  or 
against  whom,  nor  for  what  amount,  if  in  fact  there  is  a  judg- 
ment by  any  court,  or  against  any  person.  "  Judgment  sec, 
reg,  for  want  of  plea,"  appears  to  be  entered,  June  14th, 
1838,  and  then  January,  9th,  1839,  "  Sum  ascertained  at 
$155.07 ;"  and  this  is  the  substance  of  all  we  have  to  show  a 
judgment.  This  appears  to  us  to  be  too  barren  of  every  es- 
■ential  requisite  of  a  judgment  entry,  to  authorize  us  to  dig- 
nify it  with  that  name,  unless  it  has  the  faith  and  credit  due 
to  a  record  or  judicial  proceeding,  by  virtue  of  some  local 
law,  rule,  or  usage,  in  the  state  where  it  purports  to  be  ren- 
dered. It  is  said  by  appellants,  however,  that  this  is  the 
usual  form  of  a  judgment  in  Pennsylvania,  and  that  nothing 
more  is  required  by  the  laws  of  that  state.  No  statute  has 
been  brought  to  our  attention,  however,  to  warrant  this  posi- 
tion. In  our  investigation,  we  have  found  that  the  statutes 
of  that  state,  speak  generally  of  the  rendition  of  judgment — 
of  the  duty  of  prothonotaries  to  make,  prepare,  and  keep  a 
judgment  docket,  into  which  they  are  required  to  copy  the 
entry  of  every  judgment,  after  the  same  shall  have  been  en- 
tered— of  the  duiy  of  the  judges  of  these  courts  of  record,  to 
sign  judgments  when  rendered,  and  the  date  of  such  signing, 
"upon  the  margin  of  the  record  where  the  said  judgment 
shall  be  entered,"  and  other  provi^ons  that  certainly  do  not 
indicate  that  judgments  in  that  state  when  entered,  are  any 
different  in  form  from  those  found  in  our  own  or  other  states. 
See  6th  edition  Parden's  Digest  Law^s  of  Pennsylvania,  604, 
605,  907. 

But  it  is  further  claimed,  that  this  form  is  sufficient,  and 
shown  to  be  so,  under  the  rules  established  by  those  courts. 
No  such  rules  are  before  us,  in  any  way  that  we  could  pos- 
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sibly  notice  them.  The  transcript,  as  already  shown,  oses 
the  words  judgment  sec.  reg.  The  writing  is  not  entirely 
legible,  and  the  appellees  claim,  that  these  abbreviations  are 
see.  reg.,  and  mean,  see  register ;  thereby  referring  to  some 
other  book  for  the  judgment  The  appellants,  on  the  other 
hand,  claim  that  the  true  reading  is  sec,  reg.  meaning  secuti" 
dum  regularrij  or  according  to  rule  or  regulation.  And  the 
latter,  we  are  satisfied,  is  the  true  meaning  of  the  record. 
But  when  thus  understood,  we  construe  it  to  mean  nothing 
more  than  a  note  or  memorandum,  showing  that  judgment 
was  to  be  entered  according  to  rule ;  and  not  that  it  was  ac^ 
cording  to  rule  to  enter  a  judgment  in  that  way.  See  Dig. 
Penn.  cited  above,  47,  240.  Ti  e  defendant,  it  is  said,  £Eiiled 
to  plead,  and  plainuff  was  entitled  to  judgment  for  default 
of  appearance,  "according  to  rule  establi^ed  by  the  court^ 
to  regulate  the  practice  in  this  respect."  This  may  be  true, 
but  the  evidence  that  a  judgment  was  accordingly  entered — 
that  there  was  judicial  action — that  the  law  was  applied  to 
the  case  before  the  court,  "  according  to  rule,"  or  otherwise, 
is  what  is  wanting.  To  be  entitled  to  judgment,  '*  according 
to  rule,"  and  to  have  it  entered  according  to  law  or  rule,  aie 
quite  different  things. 

We  find  one  case,  in  many  respects  similar  to  this,  adjudi- 
cated in  the  Supreme  Court  of  the  United  States.  It  appears 
that  the  United  States  sued  one  Beeside,  in  the  Circuit  Court 
of  the  United  States,  for  the  Eastern  District  of  Pennsylvania^ 
on  certain  post-office  contracts,  to  which  he  pleaded  a  set-ofit 
The  jury  returned  a  verdict  for  defendant,  on  the  several  is- 
sues joined,  for  $188,496.06.  The  secretary  of  the  treasury 
of  the  United  States,  refused  to  allow  this  sum,  or  to  recog- 
nize it  as  due  the  defendant.  Application  was  made  by  his 
executrix  to  the  Circuit  Court  for  the  District  of  Columbia, 
for  a  mandamus  against  that  officer,  directing  him  to  pay  the 
sum  so  found  by  the  jury  to  her.  The  application  set  forth 
all  the  proceedings,  and  averred  that  final  judgment  had 
been  entered  on  the  said  verdict.  The  petition  for  the  writ 
having  been  dismissed  by  the  Circuit  Court,  the  executrix 
appealed  to  the  Supreme  Court,  and  Woodbuby,  J.,  in  de- 
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livering  the  opinion  of  the  court,  says :  "  On  an  examination 
of  the  record,  the  first  objection  to  the  issue  of  a  mandamus 
seems  to  be,  that  no  judgment  appears  to  have  b^n  given, 
such  as  is  set  out  in  the  petition,  in  favor  of  Beeside,  for  the 
amount  of  the  verdict.  Certain  minutes  were  put  in  of  the 
proceedings  in  that  suit,  beginning  with  the  writ  in  1837, 
including  the  verdict,  and  coming  down  to  May  12th,  1842, 
when  it  is  said,  ''  new  trial  refused,  and  judgment  on  the 
verdict."  But  these  seem  to  be  the  mere  waste  docket  min- 
utes, from  which  a  judgment  or  a  record  of  the  whole  case, 
could  afterwards  be  drawn  up.  They  do  not  contain  a  judg- 
ment in  extensOj  nor  are  they  a  copy  of  any  such  judgment. 
Beeside  v.  Walker,  11  How.  272.  And  so  it  appears  to  us  in 
this  case,  that  we  have  before  us  but  minutes,  docket  en- 
tries from  which  a  judgment  could  or  might  be  afterwards 
entered  up.  Or  if  not  this,  it  is  no  more  than  the  brief  en- 
tries frequently  found  in  what,  in  this  state,  we  style  the 
"judgment  docket,"  and  not  the  judgment  entered  in  what 
we  term  the  "  record  book,"  or  book  in  wliich  the  proceed- 
ings of  the  court  are  found. 

Our  attention  has  been  called  to  the  case  of  Slicer  v.  T?ie 
Bank  of  Pittsburgh,  16  How.  671.  That  case  is,  however, 
very  different  from  this,  in  all  of  its  facts  and  circumstances, 
and  we  find  nothing  in  it  indicating  a'  different  view  from 
that  above  taken.  But  it  is  said,  suppose  it  to  be  true,  that 
this  is  the  only  form  used  in  Pennsylvania,  and  all  the  evi- 
dence to  be  had  of  the  entry  or  rendition  of  judgments  by 
their  practice,  is  there  no  way  to  enforce  their  collection  in 
this  or  other  states?  We  answer,  that  if  it  be  true  that  by 
law,  or  usage  in  that  state,  judgments  are  thus  entered,  and 
have  within  that  jurisdiction  full  force  and  credit,  then  a  like 
force  and  credit  will  be  given  to  them  here.  In  the  petition 
before  us,  however,  there  is  no  averment  showing  that  such 
is  the  case.  It  is  simply  averred,  that  the  plaintifl&  obtained 
judgment  against  defendants,  in  a  certain  court  which  is 
named,  and  the  transcript  set  out  in  the  statement  of  the 
case,  is  annexed  as  evidence  of  the  judgment  on  which  they 
declare.    We  simply  determine,  that  taking  it  all  to  be  true, 
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Upon  general  principles,  without  reference  to  any  local  or 
state  law  or  usage,  the  plaintiff  could  not  recover.  Did  the 
petition  ayer,  and  the  proof  on  the  trial  show,  that  hj  the 
laws,  practice,  and  usage  of  the  state  whence  this  transcripi 
was  taken,  it  was  entitled  to  the  faith  and  credit  of  a  judg* 
ment,  we  should  feel  bound  to  give  it  the  same  force  and  ef- 
fect As  the  case  is  now  presented,  however,  we  think  the 
demurrer  was  properly  sustained. 

Judgment  affirmed. 


Cook,  SAROEirr  &  Cook  v.  Sypher. 

The  decision  of  the  Distriet  Ooiut,  granliiig  or  refbfliiig  *  new  trial,  may  be  n* 
Tiewed  in  the  appellate  court. 

Section  1 810  of  the  Code,  which  proyldes  that  on  ^>p]!cation8  for  new  trials^  the 
affidavits  of  jurors  maj  be  taken,  and  used  in  relation  thereto,  was  only  de- 
signed to  declare  the  law  as  more  recently  settled  by  the  acyudications  of  the 
English  and  American  courts,  and  not  to  introduce  the  dangerous  practioe 
of  allowing  jurors  to  impeach  their  own  verdictB  to  any  extent 

Where  on  the  same  day  after  trial  and  yerdict  for  the  defendant,  the  plaintiff 
filed  a  motion  to  set  aside  the  yerdict,  and  for  a  new  trial,  which  was  over^ 
ruled,  and  judgment  rendered  on  the  yerdict ;  and  where  on  the  next  day, 
the  motion  was  renewed,  the  plaintiif  filing  in.8upport  thereof  the  affidayit 
of  one  of  the  jurors,  stating  that  the  yerdict  was  not  yohmtaiy  on  his  part-* 
that  it  was  made  without  his  oonsent-Hind  that  it  was  neyer  his  yerdicly 
which  motion  was  then  sustained,  the  verdict  and  judgment  set  aside,  and  a 
new  trial  ordered;  BeH  That  the  affidavit  of  the  juror  was  improperly  re* 
oeived. 

Appeal  from  the  Polk  Distrtet  Court 

Trial  and  verdict  for  defendant.  On  the  same  daj,  plain* 
tifib  filed  their  motion  to  set  aside  the  verdict,  and  for  a  new 
trial,  which  was  overruled^  and  judgment  on  the  verdict* 
On  the  next  day,  this  motion  was  renewed,  the  plaintifb  fil- 
ing  in  support  thereof,  the  affidavit  of  one  of  the  jurors  who 
tried  the  case,  to  the  effect  that  the  verdict  was  not  volun- 
tary on  his  part ;  that  it  was  made  without  his  consent ;  and 
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that  it  was  never  his  verdict.  The  motion  was  then  sus- 
tained, verdict  and  judgment  set  aside,  new  trial  ordered,  and 
cause  continued.    From  this  order,  defendant  appeals. 

Samud  An  Rice,  and  J.  E.  Jewett,  for  the  appellant,  made 
the  following  points : 

1.  The  granting  a  new  trial,  is  not  a  mere  arbitrary  right 
in  the  court  granting  the  same,  but  a  legal  discretion  is  to  be 
exercised,  which  is  open  to  review.  2  Graham  &  W.  on 
New  Trials,  46 ;  Prest,  <tc^  Brooklyn^  v.  Patchen,  8  Wend. 
47 ;  Hudson  et  aL  v.  Williamson,  1  South  Car.  Const.  860 ; 
Jourdan  v.  Heed,  1  Iowa,  185. 

2.  The  affidavits  of  jurors  to  impeach  their  verdict,  are  not 
allowed.  Bums  v.  Paine,  8  Texas,  159 ;  Bishop  v.  State,  9 
Georgia,  121 ;  Norris  v.  State,  3  Humph.  333;  State  v.  Free- 
man,  5  Conn.  84S  ;  Dana  v.  Tucker,  4  Johns.  487 ;  Cluggage 
V.  Swan,  4  Binney,  150 ;  Cochran  v.  Street,  1  Wash.  78 ;  8 
Graham  &  W.  on  New  Trials,  1428. 

8.  A  new  trial  will  not  be  granted  upon  the  affidavit  of  a 
juror,  that  he  did  not  assenir  to  the  verdict.  LuUrell  v.  Day^ 
1  Murphy,  94 ;  State  v.  Doan,  R.  M.  Charlt.  1 ;  Johnson  v. 
Davenport,  3  J.  J.  Marsh.  890 ;  8  Graham  &  W.  on  New 
Trials,  1441. 

Curtis  Bates,  for  the  appellee. 

Weight,  C.  J. — It  was  held,  in  the  case  of  Stewart  y.  Ew- 
bank^  Ante,  191,  that  the  decision  of  the  District  Court 
in  granting  or  refusing  a  new  trial,  might  be  reviewed  in 
this  court.  In  that  case,  the  order  granting  a  new  trial  by 
the  court  below,  was  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below,  to  enter  judgment  on  the  ver- 
dict. Such  orders,  depending  as  they  do,  in  many  instances, 
upon  the  discretion  of  the  court  trying  the  cause,  should  be 
reviewed  with  great  caution,  but  the  power  to  review  is  fully 
recognized  by  the  foregoing  case,  as  well  as  many  others 
therein  cited.  The  question  in  this  case,  then  is,  whether 
this  discretion  was  properly  exercised  ?    And  this  depends 
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upon  the  further  question,  whether  the  affidavit  of  the  juror 
could  be  received  to  impeach  the  verdict?  The  Code  pro- 
vides, that  in  applications  for  new  trials,  the  affidavits  of  ju- 
rors may  be  taken,  and  used  in  relation  thereto.  Section  1810. 
Under  this  section,  can  a  party  be  allowed  to  use  such  affi- 
davits to  impeach  the  verdict,  for  the  causes  in  this  affidavit 
stated  ?  We  think,  this  provision  was  only  designed  to  de- 
clare the  law  as  more  recently  settled  by  the  adjudications  of 
the  English,  and  many,  and  we  may  say  most,  of  the  courts 
in  this  country ;  but  was  not  designed  to  introduce  the  dan- 
gerous practice  of  allowing  jurors  to  impeach  their  own  ver- 
dicts, to  the  extent  here  attempted.  The  settled  rule,  inde- 
pendent of  the  Code,  we  understand  to  be,  that  such  affida- 
vits may  be  received  in  support  of  the  verdict,  or  for  the 
purpose  of  enforcing  it,  but  not  to  impeach  it.  The  objec- 
tions to  the  use  of  such  affidavits  to  impeach,  are  forcibly 
stated  in  the  case  of  Willing  v.  Swasey,  1  Brown,  128 ;  and 
we  need  do  no  more  than  make  the  following  extract  there- 
from :  "  It  (such  an  affidavit  to  impeach)  ought  to  be  re- 
jected, because  it  tends  to  defeaf  the  juror^s  own  solemn  act 
under  oath,  where  diird  persons  are  interested.  It  ought  to 
be  rejected,  because  its  admission  would  open  a  door  to  tam- 
per with  jurymen,  after  they  had  given  their  verdict;  it  ought 
to  be  rejected,  because  it  might  be  the  means,  in  the  hands  of 
a  dissatisfied  juror,  to  destroy  a  verdict  at  any  time,  after  he 
had  assented  to  it ;  in  fine,  it  ought  to  be  rejected,  because 
it  would  unsettle  all  the  verdicts  in  the  country."  And  this 
same  view  is  sustained  by  the  following  cases,  as  well  as  by 
numerous  others.  Vaire  v.  Delavai,  1  Term  Rep.  11 ;  Owen 
V.  Warburton,  1  New  Rep.  826 ;  Dana  v.  Tucker^  4  Johns. 
487 ;  The  People  v.  Columbia  Common  Pleas,  1  Wend.  297; 
Basley  v.  Chesapeake  Ins.  Co,,  3  Gill  &  Johns.  473 ;  Bhder 
V.  Cockey,  1  Har.  k  McHen.  230 ;  1  Graham  &  Wat.  on  New 
Trials,  111  to  116 ;  Lhyd  v.  Mcaure,  2  G.  Greene,  189. 

The  Code  recognizes  the  right  of  a  party  to  have  the  jury 
polled,  at  the  time  the  verdict  is  rendered.  And  so  any  juror 
might  then  state,  without  inquiry,  that  he  did  not  consent  to 
such  verdict    But  when  he  leaves  the  box,  he  should  no 
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longer  be  allowed  to  aver  that  the  verdict  was  not  volunta- 
rily rendered.  And  the  circumstances  of  this  case,  tend 
strongly  to  show  the  impolicy  of  dlowing  such  affidavits. 
An  application  for  a  new  trial  was  made  and  overruled,  on 
the  day  of  the  rendition  of  the  verdict.  On  the  next  day, 
this  affidavit  is  produced,  and  the  motion  again  urged.  In 
the  meantime,  the  jury  has  separated ;  ample  opportunity 
has  been  afforded  to  appeal  to  the  juror's  feelings  and  pre- 
judices ;  to  work  upon  his  natural  commiseration  for  the  los- 
ing party ;  to  appeal  to  his  desire  in  some  way  to  apologize 
for  the  performance  of  his  unwelcome  duty ;  and,  indeed,  in 
various  methods,  to  induce  him  to  unsettle  the  litigation, 
which  was  in  effect  terminated  by  the  verdict.  If  this  could 
be  allowed  one  hour  or  one  day  after  he  had  left  the  box, 
why  not  within  a  week  or  month,  if  the  term  shall  last  so 
long.  It  appears  to  us,  there  would  be  no  end  to  the  evil 
and  dangerous  consequences  resulting  from  the  rule  adopted 
by  the  court  below.  The  affidavit  was  improperly  received, 
and  the  cause  will  be  reversed,  with  instructions  that  the 
judgment  on  the  verdict  remain  undisturbed.  ^ 


Tifield  v.  Adams. 


Where,  in  an  action  for  servicee  rendered  under  an  agreement  in  writing, 
dated  February  23,  1854,  to  take  effect  on  tlie  2l8t  of  March  ensuing,  and 
to  continue  for  one  year,  in  which  the  plaintiff  undertook  to  perform  the 
duties  of  editor  of  a  weekly  newspaper,  and  those  of  proof  reader,  and 
for  which  the  defendant  was  to  pay  ten  dollare  per  week  for  the  editorial 
duties,  and  an  additional  compensation  for  the  oiher  services,  it  appeared 
'  that,  shortly  alter  making  the  contract,  the  defendant  commtoced  the 
f  publication  of  a  dafly  and  tri-weekly,  in  addition  to  the  weekly  paper, 
and  subsequently  took  in  a  partner,  who  became  part  owner  of  the  con- 
cern; and  where  the  defendant  answered,  admitting  the  execution  of  the 
contract,  but  averred  that  it  was  abandoned  at  the  time  of  commencing  the 
publication  of  the  daily  paper,  and  that  a  verbal  one  was  substituted,  by 
which  the  defendant  was  to  pay  the  phuntiff  twelve  dollars  per  week ;  and 
that  afterwards  the  plaintiff  claimed  fifteen  dollars  per  week,  and  as  they 
oould  not  agree^  this  verbal  oontract  also  was  rescinded ;  which  answer  also 
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denied  any  indebtedneaa  on  the  part  of  the  defendant,  and  to  which  thoBt 
was  a  replication  in  denial  of  the  new  matter;  and  where  the  foUowing 
&cts  appeared  in  eyidenoe:  That  the  matter  of  the  weekly  paper  was  made 
up  principally  from  the  matter  of  the  daily;  that  anch  was  the  usual  mode 
in  offloes  publishing  both  a  daily  and  weekly;  that  In  aoDsequenoe  of  this 
custom,  an  editor  was  not  required  especial^  Ibr  the  weekly,  but  yet  thai 
the  weekly  would  require  some  editorial  care ;  that  the  plaintiff  acted  ae 
editor  of  the  daily,  and  for  some  weeks  receired  twelre  dollars  per  week; 
that  defendant  was  kept  from  the  office  sometimes  by  ilfaieee ;  that  H^  the 

.  partner  subsequently  taken  in,  in  paying  the  plaintiff  twelTe  doUara  te  e 
week's  service,  did  so  under  the  impresBion  that  that  was  the  sum  ttte  plaiBr 
tiff  was  to  have  by  the  contract;  that  plaintiff  did  not  so  understand  the 
contract;  tliat  on  the  last  occasion  when  H.  paid  plaintiff,  he  was  about  to 
pay  him  twelve  dollarSi  when  plaintiff  said  he  was  to  have  fifteen  doUaie— ^ 
that  such  was  the  agreement,  and  his  services  were  wotth  that  sum;  that 
he  and  H.  differed  about  it,  and  the  latter  told  him  that  he  might  leave^  a» 
his  services  were  not  wanted  at  that  price;  that  the  plaintiff  left;  that  in 
about  two  days  afterwards,  plaintiff  met  the  defendant  and  H.  at  the  house 
of  defendant,  and  they  tried  to  come  to  some  understanding,  but  they  oould 
not  agree,  and  separated  without  effecting  anything ;  that  in  that  conveiMp 
tion  the  contract  between  plaintiff  and  defendant  ?ra8  mentioDed  as  subsia^ 
ing;  that  three  or  four  days  afterwards  the  plaintiff  left  "copy"  with  the 
"hands"  of  the  office;  that  H.  was  absent  at  the  time,  and  when  the 
"hands"  asked  him  what  was  to  be  done  with  the  copy,  he  told  them  not 
to  set  it  up ;  that  other  tenders  of  service  were  made  after  that  time^  whio^ 
were  refused ;  that  ihe  defendant  admitted  that  there  had  been  an  agree- 
ment, subsequent  to  the  first  one,  that  five  dollars  per  week  additional 
should  be  paid  for  the  extra  trouble  in  editing  the  daQy,  and  that  the  in- 
creased labor  in  editing  the  daily  was  worth  that  sum ;  and  where  it  was 
admitted  that  the  plaintiff  since  June  27, 1854,  had  held  himself  in  constant 
readiness  to  flUfill  his  part  of  the  contract;  and  where  the  defendant  asked 
the  court  to  instruct  the  juiy  as  follows :  "  That  if  the  plaintiff  quit  the  oflioe^ 
either  because  he  was  not  wanted  or  because  his  wages  were  not  hi^h 
enough,  such  quitting  may  be  regarded  as  an  abandonment  of  the  old  ocm- 
traot;"  "  2.  That  the  fact  that  plaintiff  quit  the  office,  and  did  not  edit  the 
weekly  or  daily  for  several  day^  and  that  the  parties  tried  to  make  a  new 
contract  which  would  have  superseded  the  old  on^  may  he  oonstrued  to  be 
an  abandonment  of  the  old  contract  by  both  of  the  parties,"  which  instnio- 
tions  were  given  by  the  court,  with  the  qualification,  that  if  the  plaintiff 
^^volurUarUy  gud;"  Ac.,  to  which  qualifioatwn  the  defendant  excepted:  JEUd^ 
That  the  court  properly  qualified  the  instructions. 

And  where,  in  such  a  case^  the  defendant  asked  the  followiz^g  instruction: 
"  That  if  plaintiff  did  not  wish  to  abandon  the  first  contract,  he  should  have 
refused  to  quit;  but  if  the  Jury  believe  he  did  qui^  and  that  he  was  absent 
firom  the  office  several  days,  the  defendant  had  a  right  to  refuse  to  leoeivo 
his  copy,"  which  instruction  the  court  refused  to  give:  Meii,  That  the  in- 
■truotioQ  was  properly  refosed. 
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And  where,  in  sooh  a  case,  the  defendant  asked  the  <xmrt  to  invtraot  tiie  jarj 
as  follows:  '^That  if;  after  the  defendant  took  H.  into  partnership,  the  plain- 
tiff performed  work  as  editor  for  defendant  and  H.  and  reoeiyed  paj  from 
them,  this,  bj  operation  of  hiw,  amounts  to  an  extingnSshment  of  the  <Mriginal 
oontract,  and  the  making  of  a  now  one  between  plaintiff  and  the  partnei^ 
ship,"  which  instroction  the  court  refbsed  to  give:  MM,  That  the  oovt  diA 
not  err  in  refVisiog  to  give  the  instruction. 

Although  the  court  maj,  in  its  discretion,  give  instructions,  with  qualifying 
tenns,  jet  it  is  not  the  duty  of  the  court  so  to  correct  or  limit  tlfem.    It  > 
Biaj  reftase  the  instructions  totallj,  and  leave  the  partj  proposing  tliem  t» 
assume  the  luoard  of  their  entire  correctness. 

Where,  by  the  consent  of  the  parties,  the  court  authorised  the  jury  to  aeal  up 
their  verdict,  and  hand  the  same  to  the  court,  by  their  foreman,  and  dia- 
perse,  which  they  did ;  and  where  the  verdict  was  opened  by  the  derk  and 
read  as  follows :  "We,  the  jury,  find  for  the  plaintiff,  aeoording  to  oontraet  ;** 
and  whM«  ihd  verdict,  on  the  motion  of  the  pbintif!^  was  recommitted  t» 
the  jiry  to  be  amended,  to  which  the  defendant  objected,  and  the  court  in^ 
structed  them,  that  they  must  "  assess  the  amount  of  the  plaintiff  ^s  damagefl^ 
allowing  the  defendant  all  credits  to  which  he  is  entitled;"  and  where  the 
Jury  returned  the  verdict  in  the  same  terms^  with  the  addition  of  the  amount 
of  damages  found;  ffdi^  That  ss  it  did  not  appear  that  the  juiy  were  not  r^ 
assembled  before  the  verdict  was  openec^  enror  was  not  apparent  in  the  jpo^ 
ceeding. 

Appeal  Jrom  the  Dubuque  District  (hurt. 

This  is  an  action  brought  to  recover  for  serrioes  rendered  * 
on  a  written  contract,  dated  28d  February,  1854,  to  take 
effect  on  the  21st  March,  and  to  continue  for  one  year,  by 
which  the  plaintiff  undertook  to  perform  the  duties  of  editor 
of  the  Dubuque  Weekly  Tribune,  and  those  of  proof  reader, 
and  the  defendant  was  to  pay  ten  dollars  per  week  for  the 
editorial  duties,  and  an  additional  compensation  for  the 
other  services.  Soon  after  the  making  of  this  contract^ 
Adams  commenced  the  issuance  of  a  daily  and  tri-weekly, 
in  addition  to  the  weekly  paper.  After  a  little  further  time, 
probably  in  May,.  Hackley  became  a  partner  and  part  owner 
in  the  paper,  with  Adams.  The  defendant's  answer  denies 
all  indebtedness  to  the  plaintiff.  He  admits  making  the 
original  contract  set  up  by  the  plaintiff  but  avers  that  this 
was  abandoned  at  the  time  of  commencing  the  daily  paper, 
and  that  a  new  verbal  one  was  substituted,  by  which  he 
was  to  pay  plaintiff  twelve  dollars  per  week;  that  after- 
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wards  plaintiff  claimed  fifteen  dollars,  and,  as  they  could  not 
,  agree,  this  contract  also  was  rescinded.  An  imperfect  sum- 
mary of  the  evidence  is  given,  but  sufficient  probably  is 
embraced  to  show  the  pertinency  of  certain  instructions, 
which  is  its  principal  object  This  summary  states  that 
there  was  evidence,  showing  that  the  matter  of  the  weekly 
paper  was  made  up  principally  of  the  matter  of  the  daily ; 
that  such  was  the  usual  mode  in  offices  publishing  both  a 
daily  and  a  weekly,  and  that  in  consequence  of  this,  an 
editor  was  not  required  especially  for  the  weekly,  but  yet 
that  the  weekly  would  require  some  editorial  care;  that 
Tifield  acted  as  editor  of  the  daily,  and  for  some  weeks  re- 
ceived twelve  dollars  a  week ;  that  Adams  was  kept  from 
the  office  sometimes  by  illness ;  that  Hackley  testified  that, 
in  paying  plaintiff  twelve  dollars  for  a  week's  service,  he 
did  it  under  the  impression  that  that  was  the  sum  which  he 
was  to  have,  (that  is,  by  the  contract,)  but  it  did  not  appear 
that  Tifield  so  understood  it :  that  on  the  last  occasion  when 
Hackley  paid  him,  he  was  about  to  pay  him  twelve  dollars, 
when  Tifield  said  he  was  to  have  fifteen  dollars ;  that  such 
was  the  agreement,  and  that  his  services  were  worth  that; 
that  he  and  Hackley  differed  about  it,  and  the  latter  told 
him  he  might  leave,  as  his  services  were  not  wanted  at  that 
price,  and  that  Tifield  left ;  that  in  about  two  days  after- 
wards, plaintiff  met  the  defendant  and  Hackley  at  Adams' 
dwelling-house,  and  they  tried  to  come  to  some  arrangement 
or  understanding,  but  they  could  not  agree  and  separated 
without  affecting  anything ;  that  the  contract  between  Ti- 
field and  Adams  was  mentioned  as  subsisting;  that  three  or 
four  days  afterwards,  Tifield  left  ** copy"  with  the  ** hands" 
of  the  office ;  that  Hackley  was  absent  at  that  time,  and 
when  the  ^'  hands "  asked  him  what  was  to  be  done  with 
the  copy,  he  told  them  not  to  set  it ;  that  other  tenders  of 
services  were  made  after  that  time,  which  were  refused; 
that  one  witness  testified  that  Adams  admitted  that  there 
had  been  an  agreement  subsequent  to  the  first  one,  that  five 
dollars  additional  should  be  paid  for  the  extra  trouble  in  edit- 
ing the  daily ;  and  that  there  was  testimony,  given  by  editors, 
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that  the  increased  labor  in  editing  the  daily,  was  worth  that 
additional  sum.  By  an  agreement  relating  to  the  matters 
in  controversy,  dated  27th  June,  1854,  it  is  stipulated  "thai 
from  that  time,  the  plaintiff  is  to  be  considered  as  holding 
himself  in  constant  readiness  to  fulfill  his  part  of  the  con* 
tract."  The  jury  found  for  the  plaintiff  The  instructions 
asked  and  given,  and  the  questions  which  arose,  will  be 
given  in  the  opinion  of  the  court. 

Smithy  McKinlay  Jk  Poor^  for  the  appellant. 
We  take  the  grounds : 

1.  That  the  instructions  were  good  law  as  asked  for,  and 
were  applicable  to  the  evidence  and  testimony,  as  will  be 
seen  by  reference  to  the  bill  of  exceptions. 

2.  That  the  qualification  of  the  court  materially  changed 
the  instruction  and  its  efficacy. 

8.  That  even  if  the  qualification  was  immaterial,  still  that 
it  .was  sufficient  to  lead  the  jury  to  believe  that  the  instruc- 
tions as  asked  for  were  bad  law.  That  is  to  say,  we  hold  it 
to  be  error  to  qualify  an  instruction  which,  in  its  original 
form,  is  good  law  and  is  applicable  to  the  case. 

And  FiTSty  One  of  the  points  in  issue  was,  whether  the 
old  contract  had  been  abandoned ;  this  might  be  made  out 
by  acts  as  well  as  by  words;  his  leaving  the  office  and  not 
editing  the  daily  or  weekly  for  several  days,  were  facts  tend- 
ing to  show  that  the  contract  was  abandoned ;  he  should 
have  remained  and  insisted  on  performing  the  contract,  if 
he  intended  to  treat  the  contract  as  of  force,  and  to  hold 
Adams  to  it  also. 

Second,  Tifield's  leaving  might  be  voluntary  in  one  sense, 
and  compulsory  in  another.  He  might  not  wish  to  leave, 
and  yet  he  might  prefer  to  leave  and  not  perform  his  part 
of  the  contract  he  now  alleges  to  have  been  in  force,  rather 
than  stay  at  twelve  dollars  a  week,  or  stay  and  abide  the 
result  of  a  settiement  of  their  differences  in  some  legal  way. 
And  so  far  as  not  wishing  to  leave,  and  not  being  convenient 
for  him  to  leave  then,  his  quitting  may  in  that  sense  have 
been  compulsory  ;  but  in  making  his  election  to  quit,  rather 
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than  stay  as  above  suggested,  he  acted  voluntarily;  neither 
Adams  nor  Hackley  compelled  him  to  qnit.  Hackley 
merely  told  him  that  he  might  leave,  as  his  services  were 
not  wanted  at  $15  a  week ;  and  he  did  leave.  Hackley  did 
not  drive  him  away ;  he  might  have  remained  if  he  chose, 
and.  taken  measures  for  a  proper  settlement  of  their  matters 
of  difference. 

But  the  insertion  of  the  word  voluntary  into  the  instruc- 
tions, led  the  jury  to  believe  that  without  that  word  the 
instructions  were  bad  law,  and  to  believe  that  Tifield's  leav- 
ing must  have  been  purely  voluntary,  in  order  to  warrant 
them  in  regarding  it  as  an  abandonment  of  the  old  contract 
It  led  them  to  think  that  Tifield  had  the  sole  right  to  con- 
strue the  relations  he  held  with  Adams  or  with  Adams  k 
Hackley,  and  that  they,  or  either  of  them,  had  no  right  to 
contradict  him. 

In  support  of  the  third  point,  we  refer  to  Raver  v.  Webster^ 
appealed  from  Jones  county,  (supposed,)  December  term, 
1854 ;  Ivey  v.  Phifer,  11  Ala.  685 ;  Cleafand  v.  Walker,  11 
Ala:  1058 ;  Hinion  v.  Nelm^,  18  Ala.  222 ;  Cble  v.  Spann^ 
18  Ala.  587. 

The  fourth  instruction  asked  for,  and  which  was  refused 
by  the  court,  is :  "  That  if  Tifield  did  not  wish  to  abandon 
the  first  contract,  then  he  should  have  refused  to  quit ;  but 
if  the  jury  believe  that  he  did  quit,  and  that  he  was  absent 
for  several  days  from  the  office,  that  Adams  had  a  right  to 
refuse  to  receive  his  copy  which  he  brought  after  they  failed 
to  make  a  new  contract." 

Tifield  was  told  he  might  quit,  as  his  services  were  not 
wanted  at  $15  a  week — that  is,  his  services  for  the  Daily, 
Tri- Weekly  and  Weekly  Tribune.  If  he  intended  to  hold 
Adams  to  the  original  contract  for  the  weekly,  he  should 
then  have  refused  to  quit.  Having  quit  when  permission 
was  given  him,  and  having  remained  absent  for  several 
days,  while,  in  the  meantime,  the  Daily,  Tri- Weekly  and 
Weekly  Tribune  was  being  edited  by  Hackley,  Tifield  had 
no  right  to  bring  the  contract  again  into  force,  without  the 
consent  of  Adams. 
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The  eighth  instruotion  asked  for,  and  which  was  refused 
by  the  court,  is:  "That  if  the  jury  believe  that,  after  the 
entering  into  the  written  contract,  i^dams  took  Hackley 
into  partnership,  and  that  after  the  formation  of  such  part* 
nership,  Tifield  performed  work  as  editor  of  the  Tribune  for 
Adams  &  Hackley,  and  received  pay  from  them ;  that  such, 
by  operation  of  law,  amounts  to  an  extinguishment  of  the 
contract  between  Adams  and  Tifield,  and  the  making  of  a 
tkew  contract  between  Tifield  on  the  one  part  and  the  part- 
nership of  Adams  and  Hackley  on  the  other." 

In  support  of  this  position,  we  refer  to  Story  on  Partner- 
ship, 8d  edition,  page  263,  note  2  to  section  166 ;  Hart  y. 
AUaxtnder^  2  Meeson  &  Welsby,  484 ;  Story  on  Partnenship, 
§265. 

By  consent  of  parties,  the  jury  were  authorized  by  the 
court  to  seal  up  their  verdict  and  hand  the  same  to  the  clerk, 
by  their  foreman,  and  disperse.  They  did  so.  Their  ver- 
dict was  unsatisfactory  to  the  plaintiff,  and  at  his  instance  the 
jurors  were  re-assembled,  the  defendant  objecting  thereto. 

As  soon  as  the  jury  handed  in  their  verdict  and  dispersed, 
their  mission  was  at  an  end.  See  WkUe  v.  Martin^  2  Scam. 
69 ;  Miller  v.  Uoe,  1  Branch,  189 ;  7  U.  S.  Dig.,  page  480, 
§  19;  SeiiU  v.  Alison,  8  Georg.  201 ;  12  U.  S.  Dig.  687,  §4; 
Sargent  v.  StaU  of  Ohio,  11  Ohio,  472. 

The  court  erred  in  rendering  judgment  on  the  verdict 
The  whole  case  shows  conclusively  that  Tifield,  by  hia 
entering  upon  the  duties  of  the  Daily  and  Tri- Weekly  Tri- 
bune, assented,  if  not  to  an  abrogation  of  the  original  con* 
tract,  at  least  to  such  an  alteration  of  it  as  to  destroy  its 
force,  unless  in  its  altered  shape,  or  unless  Adams  should 
consent  to  discontinue  the  daily  and  tri-weekly.  In  that 
office,  as  is  the  usual  mode  in  offices  where  a  daily  and 
weekly  newspaper  is  published,  the  weekly  was  made  up  of 
the  matter  published  in  the  daily,  with  the  exception  of  a 
few  articles,  and  so  no  editor  was  specially  required  for  the 
weekly.  Tifield  consented  to  the  publication  of  the  daily, 
and  was  its  editor  for  several  weeks,  and  the  weekly  was 
made  up  from  it;  he  had  no  right,  when  he  and  Adams 
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could  not  agree  as  to  what  his  pay  should  be,  to  say  that  he 
would  now  edit  the  weekly  only,  and  thereby  throw  on 
Adams  the  unreasonable  and  unprecedented  expense  of 
having  diflferent  editors  for  different  issues  of  the  paper,  and 
the  necessary  further  expense  of  setting  up  the  different 
matter  for  the  different  issues,  and  make  the  Tribune  virtu- 
ally two  papers  instead  of  being  a  daily  and  weekly  issue  of 
one  paper. 

It  may  be  that  the  original  contract  was  in  force,  but  if 
so,  it  was  not  in  force  in  its  original  form  or  effect,  but  only 
as  a  basis  for  the  further  contract  for  the  daily  and  tri- 
weekly, in  conjunction  with  the  weekly.  If  in  force,  Tifield 
was  entitled  to  ten  dollars  a  week,  and  to  as  much  more  as 
he  might  have  agreed  for,  if  an  agreement  was  made  as  to 
the  compensation  for  the  additional  labor  caused  by  the 
daily  and  tri-weekly,  and  if  no  agreement  were  made  as  to 
the  additional  compensation,  he  was  entitled  to  the  ten 
dollars,  and  as  much  more  as  the  additional  labor  was  really 
worth.  This  is  the  view  we  all  along  contended  for,  and 
we  think  it  is  the  only  reasonable  view  that  can  be  taken  of 
the  case.  It  is  perfectly  unprecedented  to  compel  a  man  to 
pay  for  services  which  are  not  rendered,  and  whic\  if  ren- 
dered^ would  he  of  no  use.  Adams  had  no  use  for  an  editor 
of  the  weekly,  specially  as  editor,  so  long  as  the  daily  should 
be  published.  And  Tifield,  by  his  acts,  having  consented 
that  a  daily  should  be  published,  had  no  right  to  compel 
Adams  to  discontinue  the  daily,  or  to  accept  Tifield's  ser- 
vices as  editor  of  the  weekly,  when  the  daily  furnished 
almost  all  its  matter.  Therefore  we  say  the  court  erred  in 
rendering  judgment  on  the  verdict.  The  record,  instead  of 
showing  a  state  of  facts  that  would  entitle  Tifield  to  recover, 
shows  precisely  an  opposite  state  of  facts. 

WiUse  <k  BlaichleT/y  for  the  appellee. 

The  position  is  taken  for  defendant,  that  the  evidence  did 
not  authorize  the  verdict  of  the  jury,  and  the  judgment  of 
the  court;  that  the  evidence  showed  that  Tifield  himself 
abandoned  the  contract.     When  did  Tifield  abandon  the 
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contract?  Not  at  the  time  of  his  dismission,  for  Adams, 
Hackley,  and  Tifield  had  a  conference  two  or  three  days 
afterwards,  at  which  the  contract  was  treated  as  still  sub- 
sisting. Not  at  the  time  of  this  conference,  for  almost  inmie- 
diately  afterwards  Tifield  tendered  copy.  The  jury  were 
plainly  of  opinion  that  Tifield  at  no  time  intended  to  aban- 
don his  contract,  and  that  the  quarrel  picked  with  him  was 
part  of  the  game  of  Hackley  to  oust  Tifield  and  take  his 
place.  Hackley  succeeded,  and  holds  the  place  to  this  day. 
This  view  is  justified  even  by  the  imperfect  summary  of  the 
evidence  given  in  the  bill  of  exceptions. 

The  question  of  the  abandonment  of  his  contract  by  Ti- 
field, is  one  peculiarly  within  the  province  of  the  jury,  and 
their  decision  of  the  matter  will  certainly  not  be  overruled 
by  this  court,  unless  their  decision  was  manifestly  wrong, 
and  unless  all  the  evidence  which  was  before  the  jury  is 
spread  before  this  court.  This  the  bill  of  exceptions  does 
not  purport  to  do.  It  does  not  even  give  the  names  of  the 
numerous  witnesses  who  testified  in  the  case.  We  under- 
stand the  rule  to  be  thoroughly  established  here,  that  this 
court  will  not  reconsider  a  question  decided  by  a  jury,  unless 
the  bill  of  exceptions  shows  affirmatively  that  it  embraces 
all  the  evidence  on  which  the  jury  formed  their  opinion ; 
and  there  certainly  never  was  a  case  which  came  more 
clearly  within  the  technical  requirements  of  this  rule  than 
the  present,  nor  one  which,  in  its  circumstances,  better  illus- 
trates its  justice  and  necessity. 

Defendant  insists  that  the  court  below  erred  in  qualifying 
and  refusing  certain  instructions.  The  great  point  made  in 
the  case  by  defendant  was,  that  Tifield  himself  abandoned 
the  contract,  left  Adams  of  his  own  accord,  and  the  instruc- 
tions were  intended  to  affect  the  jury  in  this  connection. 
All  that  the  court  did,  was  to  provide  against  any  inference 
which  the  jury  might  draw  from  the  instructions,  that  Tifield 
should  have  stayed  in  the  office  until  he  was  bodily  expelled. 
Hackley,  the  business  manager  of  the  printing  office,  the 
partner  and  agent  of  Adams,  had  told  T.  his  services  were 
not  wanted ;  had  taken  away  the  key  to  the  post-office  box ; 
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had  taken  awaj  the  excbanges.  It  certainly  was  not  neces- 
saiy  after  this  to  stay  in  the  office,  insisting  on  going  on 
with  his  work  under  the  contract,  till  he  was  kicked  down 
staira  The  jury  were  not  to  be  inslructed  that,  because  he 
quit  tbe  office  under  such  circumstances,  be  abandoned  his 
contract  The  propriety  of  the  refusal  of  an  instruction  to 
this  effect,  and  tbe  propriety  of  qualifying  other  instructions 
by  the  word  voluntarily,  is  therefore,  we  think,  apparent 
even  from  the  meagre  account  of  the  testimony  and  trial 
contained  in  the  transcript. 

Defendant  makes  the  point  that  Tifield,  in  editing  the 
paper  after  tbe  formation  of  tbe  partnership  between  Adams 
and  Hackley,  worked,  not  under  the  contract  for  Adams, 
but  under  a  new  contract  for  the  firm ;  that  the  editing  the 
paper  after  the  partnership  was  effected,  destroyed  ^mt  «e  and 
by  operation  of  law,  the  separate  contract  with  Adams,  and 
released  him  from  all  obligations  under  it.  This  is  a  strange 
doctrine,  and  we  cannot  see  that  it  receives  the  slightest  conn* 
tenance  from  the  authorities  cited  to  support  it  Whether 
or  not  Adams  formed  a  partnership,  Tifield  had  no  right  to 
interfere  on  the  ground  of  anything  in  his  contract  if 
Adams  chose  to  have  the  aid  of  a  partner  to  assist  him  in 
carrying  on  the  printing  business,  involving,  among  other 
things,  the  fulfillment  of  his  contract  with  himself,  could 
Tifield  object?  By  the  formation  of  the  partnership,  the 
proprietorship  of  the  Tribune  vested  in  Adams  &  Hackley, 
and  if  Tifield  edited  it  at  all,  he  must  in  one  sense  work  for 
the  firm.  Was,  therefore,  Tifield  authorized  to  claim  that 
he  was  released  from  all  obligations  under  the  contract ;  that 
by  operation  of  law  the  contract  was  dissolved?  If  the 
partnership  was  inconsistent  with  the  contract,  then  Adams 
in  taking  a  partner  violated  the  contract,  and  Tifield  was 
authorised  to  abandon  the  office  immediately,  and  sue  for 
damages.  The  parties  to  it  evidently  regarded  the  contract 
as  still  in  force  under  the  partnership,  and,  as  has  already 
been  said,  even  so  late  as  two  or  three  days  after  Tifield's 
dismission,  it  was  expressly  recognized  as  still  subsisting. 

Defendant  makes  a  point  of  what  occurred  during  the 
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trial.  The  jury,  when  out,  first  returned  a  sealed  verdict 
and  dispersed.  The  verdict  was  simply  for  plaintiff,  "  ae- 
cording  to  the  contract."  The  same  jury  were  assembled 
again,  and  instructed  to  find  the  amount  due.  This,  of 
course,  was  to  be  ascertained  by  multiplying  the  number  of 
weeks  during  the  life  of  the  contract,  after  dismission,  viz : 
forty,  by  ten,  the  number  of  dollars  per  week  due  under  the 
contract  This  was  all  the  jury  had  to  do — a  mere  matter 
of  calculation  and  form,  which  we  submit  might  have  been 
done  by  the  clerk.  There  was  never  any  dispute  between 
the  parties  as  to  how  much  was  due,  provided  anything  was 
due.  The  grand  question  in  dispute,  and  which  a  jury  was 
wanted  to  decide,  was  whether  Tifield  was  entitled  to  any 
damages ;  whether  Tifield  abandoned  the  contract,  or  Adams 
dismissed  him  ?  These,  the  substantial  questions  in  the  case, 
the  jury,  by  their  original  sealed  verdict,  decided  in  fiivor  of 
Tifield.  These  being  decided,  the  whole  case  was  decided. 
If  Tifield  was  entitled  to  a  cent  "  according  to  the  contract," 
nobody  ever  doubted  that  he  was  entitled  to  $10  a  week. 
There  is  no  question  as  to  the  perfect  fairness  and  regularity 
of  tlie  sealed  verdict,  and  that  decided  the  question  whether 
Adams  had  violated  the  contract,  and  Tifield  was  entitled  to 
damages,  and  there  is  therefore  no  reason  for  a  new  jury  to 
decide  that  The  question  how  much — a  mere  question  of 
figures  and  multiplication,  about  which  there  is  no  issue 
and  no  dispute— surely  a  new  jury  is  not  required  to  settle 
this.  It  is  plain  that  defendant  has  suffered  no  harm — the 
grand  issues  which  he  presented  have  been  decided  with 
fairness  and  unexceptionable  regularity.  Why,  then,  should 
he  have  a  new  trial  ? 

The  examination  of  authorities  which  we  have  made,  does 
not  favor  the  idea  that  when  the  amendment  to  the  verdict 
coidd  not  possibly  injure  the  defendant,  and  especially 
when  it  might  be  regarded  rather  as  a  mere  matter  of  form 
than  otherwise,  the  courts  will  decree  a  new  trial.  Vide  18 
Vermont,  180;  2  Vermont,  562. 

Four  or  five  juries  in  the  justice's  court  and  in  the  Dis- 
trict Court,  have  decided  the  grand  questions  involved  in 
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this  case,  as  they  are  decided  by  the  verdict  under  considera- 
tion.   It  would  seem  about  time  to  consider  them  settled. 

As  to  liability  of  defendant  to  pay  plaintiff  while  waiting 
on  him,  vide  2  Greenl.  Ev.,  §  261,  and  note. 

Woodward,  J. — The  defendant  requested  the  court  to 
give  the  following  instructions  to  the  jury :  1.  That  if  Ti- 
field  quit  the  office,  either  because  he  was  not  wanted,  or 
because  his  wages  were  not  high  enough,  such  quitting  may 
be  regarded  as  an  abandonment  of  the  old  contract;  whidi 
the  court  gave,  with  this  qualification:  ''If  Tifield  volunia- 
rtty  quit,"  &c.  To  this  qualification,  the  defendant  excepted. 
He  also  asked  the  following :  ''  2.  That  the  fact  that  Tifield 
quit  the  office,  and  did  not  edit  the  weekly  or  daily  for 
several  days,  and  that  they  tried  to  make  a  new  contract 
which  would  have  superseded  the  old  one,  may  be  construed 
to  be  an  abandonment  of  the  old  contract  by  both  of  the 
parties,"  which  the  court  gave,  with  the  qualification:  "If 
his  quitting  was  voluntary;"  to  which  qualification  the  de- 
fendant excepted,  and  these  are  assigned  as  error. 

We  do  not  think  these  instructions  are  good  law,  in  the 
form  proposed  by  counsel.  In  the  first  one,  the  first  sup- 
posed cause  for  leaving,  "because  he  was  not  wanted/' is 
vague  and  ambiguous.  It  implies  a  failure  (at  least)  of  em- 
ployment under  the  contract,  if  it  does  not  also  imply  a 
delinquency  on  the  part  of  Adams,  in  furnishing  such  em* 
ployment  It  may  also  carry  the  idea,  that  there  was  an 
unwillingness  in  the  latter  to  have  him  remain  employed  in 
the  office.  Under  none  of  these  circumstances,  would  his 
leaving  amount  to  an  abandonment  on  his  part  The  second 
supposed  cause  of  leaving,  because  his  wages  were  not  high 
enough,  may  imply  delinquency  on  the  plaintiff's  side, 
fisdrly  enough,  but  as  the  party  associated  this  with  the 
other  cause,  which  is  bad,  and  could  not  be  given  without 
qualification,  he  must  lose  the  benefit  of  this.  The  second 
of  the  above  instructions  requests  the  court  to  assume  the 
fitct,  that  T.  did  quit  the  office,  and  did  not  edit  the  paper 
for  several  days ;  and  then  to  charge  the  jury  that  £rom  diat 
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&ct,  and  from  the  parties  having  tried  to  make  a  new  con- 
tract which  should  supersede  the  old  one,  they  might  infer 
an  abandonment  The  court  was  certainly  right  in  refusing 
this.  This  court  has  been  called  upon  to  reverse  judgments 
for  the  reason,  that  instructions  to  the  jury  assumed  fi^ts  to 
be  proven,  and  the  District  Court  was  correct  in  declining 
to  do  so.  It  went  full  far  enough,  in  t&voT  of  the  defend- 
ants, in  giving  the  instruction  with  the  qualified  expression. 

The  defendant  requested  the  following  instructions: 
"That  if  Tifield  did  not  wish  to  abandon  the  first  contract, 
he  should  have  refused  to  quit;  but  if  the  jury  believe  he 
did  quit,  and  that  he  was  absent  several  days  from  the 
office,  Adams  had  a  right  to  refuse  to  receive  his  copy, 
which  he  brought  after  they  &iled  to  make  a  new  contract,'' 
which  the  court  refused  to  give,  and  the  defendant  excepted. 
Although  the  court  may,  in  its  discretion,  sometimes  give 
instructions,  with  qualifying  terms,  yet  it  is  not  the  duty  of 
a  court  so  to  correct  or  limit  them.  It  may  refuse  them 
totally,  and  leave  the  party  proposing  them  to  assimie  the 
hazard  of  their  entire  correctness.  Tliis  instruction  com- 
mences with  taking  for  granted  a  fiict,  and  that  too,  one 
which,  if  proved,  would  not  benefit  the  defendant.  That 
part  of  it  also,  which  relates  to  the  party's  quitting,  is  totally 
unqualified  in  reference  to  the  cause  which  may  have  influ- 
enced him  to  leave,  if  in  fiict  he  did  so.  We  think  the 
court  did  right  in  refusing  to  give  this  in  charge.  In  these 
instructions  the  word  ^'quit^^  needs  explanation,  in  order  to 
a  perfect  understanding.  If  it  means  leaving  the  ofiice,  that 
is  an  immaterial  circumstance.  If  it  means  leaving  the  work 
of  editor,  then  the  assumption  is  contradicted  by  the  testi- 
mony, which  says  that  he  continued  to  oii'er  copy,  and  no 
other  refusal  to  quit  was  called  for  than  a  silent  continuance 
in  the  discharge  of  his  duties. 

The  defendant  further  asked  the  court  to  charge  the 
jury,  *Hhat  if,  after  Adams  took  liackley  into  partner- 
ship, Tifield  performed  work  as  editor  for.Adams  &  Hack- 
ley,  and  received  pay  from  them;  this,  by  operation  of  law, 
amounts  to  an  extinguishment  of  the  original  contract,  and 
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the  making  a  new  one  between  Tifield  and  the  partnership. 
The  court  declined  to  give  this  instruction,  and  in  this  it 
did  not  err.  Adams  could  not  release  himself  from  his  con- 
tract, by  entering  into  a  partnership;  nor  does  Tifield's 
continuance  in  the  discharge  of  his  duties,  though  during 
the  existence  of  the  partnership,  imply  a  waiver  of  the  first 
agreement.  The  burden  is  on  Adams  to  show  the  substi- 
tution of  a  new  arrangement. 

A  further  error  assigned,  arises  on  the  following  &ct8 : 
By  the  consent  of  the  parties,  the  court  authorized  the  jury 
to  seal  up  their  verdict,  and  hand  the  same  to  the  court  by 
their  foreman,  and  disperse.  They  did  so  seal  the  verdict 
and  separate.  The  verdict  was  opened  and  read  by  the 
clerk  in  open  court.  It  was  as  follows :  "  We,  the  jury, 
find  for  the  plaintiff,  according  to  contract"  The  plaintiff 
moved  that  the  verdict  should  be  recommitted  to  the  jury 
to  be  amended,  which  was  done,  the  defendant  objecting. 
The  court  instructed  them,  that  they  must  '^  assess  the 
amount  of  the  plaintiff's  damages,  allowing  the  defendant 
all  credits  to  which  he  is  entitled."  The  jury  returned  the 
verdict  in  the  same  terms  as  before,  with  the  addition  of  the 
amount  of  damages  found.  It  does  not  appear  to  us  that 
this  proceeding  is  erroneous.  The  practice  of  permitting  a 
jury  to  separate,  after  agreeing  upon  and  sealing  up  their 
verdict,  is  common  with  us,  and  is  convenient,  especially 
when  the  jury  is  sent  out  at  a  late  hour  in  the  day.  But 
the  practice  should  be  carefully  guarded  against  all  abuse. 
Usually  the  jury  is  assembled  in  their  box  before  the  verdict 
is  opened,  and  this  should  be  the  course.  It  is  possible  that 
in  the  present  case,  the  defendant  intends  that  the  court 
shall  infer,  that  the  jury  were  not  re-assembled  before  the 
verdict  was  opened.  This  is  not  apparent.  K  such  was  the 
fact,  and  if  it  would  change  the  case,  the  defendant's  bill  of 
exceptions  should  have  made  it  clear.  The  inferences  are  to 
be  in  favor  of  the  court.  We  do  not  stop  to  determine 
whether  this  would  make  a  difference,  but  take  the  fisicts  in 
the  present  instance  to  have  been  according  to  the  usual 
practice.    In  all  cases  of  the  rendition  of  a  sealed  verdict^ 
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the  court  should  be  careful  to  have  the  juiy  present  at  the 
opening  of  the  verdict,  if  it  be  at  all  practicable ;  for  this  is 
the  only  opportunity  for  the  correction  of  the  verdict,  when 
it  is  so  informal  that  it  cannot  be  rectified  by  the  court,  as 
in  the  present  cause.  In  Douglass  v.  Tousey^  2  Wend.  352, 
it  was  late  in  the  evening  when  the  cause  was  committed  to 
the  jury.  The  judge,  without  the  express  consent  of  counsel, 
directed  them  to  seal  up  their  verdict,  and  bring  it  in  the 
next  morning.  They  presented  it,  and  when  polled  one  of 
them  refused  to  agree  to  it.  They  were  sent  out  again.  It 
was  held  to  be  no  error.  This  case  is  very  analogous  to  the 
one  at  bar.  See  also  People  v.  Douglas^^  4  Cow.  26 ;  1  Cow. 
221 ;  5  Cow.  288 ;  Bunn  v.  Iloyty  3  Johns.  255 ;  Lawrence 
V.  SteavTis^  11  Pick.  501. 

It  is  further  to  be  remarked,  that  in  the  present  case,  in 
order  to  abbreviate  the  proceedings,  and  to  save  trouble  and 
expense,  the  parties  entered  into  an  agreement,  by  which  it 
is  provided,  tiiat  if  the  verdict  be  in  favor  of  plaintiff,  judg- 
ment shall  be  entered  for  the  whole  amount  which,  under 
such  finding,  would  be  due  under  the  contract  to  the  plain- 
tiff up  to  the  time  of  rendering  j  udgment"  It  would  appear 
from  this  agreement,  that  the  only  real  question  between 
the  parties  was,  whether  the  defendant  was  still  liable  on  his 
original  contract,  and  that  if  he  was,  the  amount  was  deter- 
minable by  the  contract  itself.  Almost  might  the  clerk 
himself  compute  the  damages  on  this  agreement.  There 
was  nothing  to  be  done  by  a  jury,  beyond  what  is  to  be 
done  on  a  promissory  note,  except  the  ascertainment  of  the 
payments  to  which  the  defendant  was  entitled.  "We  recog- 
nize the  thought,  that  the  purity  of  trial  by  jury  is  to  be 
guarded  with  undiminished  jealousy,  but  we  do  not  think  it 
has  been  in  the  least  degree  contaminated  in  the  preseat 
instance.    The  judgment  of  the  District  Court  is  affirmed. 
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Iq  an  action  on  an  attachment  bond,  the  record  and  proceedings  in  the  attach- 
ment case,  is  competent  evidence  on  the  part  of  the  plaintiiC 

Where  in  an  action  on  an  attachment  bond,  ezecated  in  an  action  for  tort^  ibl 
which  the  defendant  was  chaiged  with  wrongfiilly  and  fraudulently  breaking 
open  a  letter  bitrusted  to  him  by  the  plaintiff,  {oid  which  contained  instrao- 
tions  to  the  agents  of  the  plaintiff  in  relation  to  the  entry  of  certain  land^ 
the  petition  alleged  that  the  attachment  was  sued  out  %oQlfvOi^  wrong,  and 
claimed  exemplary  damages ;  and  where  on  the  trial,  the  defendant  oflfored 
a  witness  to  prove  that  the  plaintiff  had  stated  to  him,  that  he  had  opened 
the  letter,  as  alleged  in  the  petition  in  the  attachment  case,  which  evidence 
was  objected  to,  and  rejected  by  the  court;  Hdi^  That  tiie  evidence  offered 
had  a  tendency  to  show,  that  the  defendant  had  reasonable  ground  for  beBer- 
ing  what  he  stated  in  his  affidavit  for  the  attachment,  acid  was  Admissible. 

Where  the  petition  in  an  action  on  an  attachment  bond,  charges  that  the  plain- 
tiff in  the  attachment  acted  tnUfnOy  wrong^  and  seeks  to  recover  exemplary 
damages,  the  true  issue  is,  whether  the  plaintiff  in  the  attachment^  made  the 
affidavit  for  the  writ  in  good  faith,  and  with  full  belief  that  the  allegatioDa 
therein  contained  were  true. 

The  word  "  wrongflilly,"  as  used  in  section  1684  of  the  Gode^  means  unjustly — 
injuriously — ^tortlously — ^in  violation  of  law. 

To  make  the  act  of  the  creditor  in  suing  out  an  attachment,  wQJ(fuXiiy  wroDft 
and  entitle  the  debtor  to  exemplary  damages,  it  must  appear  that  the  credi- 
tor procured  the  attachment,  without  any  reasonable  ground  to  believe  the 
truth  of  the  matters  stated  in  the  affidavit  for  the  writ^  and  with  the  inten- 
tion, design,  or  set  purpose,  of  injuring  the  defendant 

A  court  is  not  required  to  give  the  same  instruction  as  often  as  it  may  be  aisked, 
but  has  a  discretion  to  reAise  it,  after  it  has  been  once  dearly  given. 

Where  in  an  action  on  an  attachment  bond,  the  court  instructed  the  juryas  ibl- 
lows:  "  That  the  advice  of  counsel  wiU  go  to  rebut  the  idea  of  malice,  but 
the  defendant  must  prove  that  he  submitted  his  case  to  an  attorney ;  and 
that  on  the  case  submitted,  he  was  advised  by  such  attorney,  that  he  bad  a 
good  cause  of  action,  and  a  right  to  sue  out  an  attachment  When  proved, 
it  will  save  him  from  exemplary,  but  not  from  actual  damages;"  Haldf  That 
the  instruction  was  substantially  correct 

And  where  in  such  an  action,  the  court  refbaed  to  give  an  instruction  as  fbl- 
lowB :  "  That  if  the  jury  are  satisfied  that  the  defendant  was  advised  by  ooim* 
sel,  practicing  in  this  court,  that  the  fiicts  set  forth  in  his  petition,  did  con- 
stitute a  legal  cause  of  action,  it  will  be  a  sufficient  justification  for  bringing 
the  suit,  notwithstanding  the  attorney  may  have  erred  in  his  advice ;  **  EM^ 
That  the  instruction  was  properly  refbsed. 

In  an  action  not  founded  on  contract,  the  plaintiff  is  not  entitied  to  an  attach- 
ment, on  the  ground,  that  the  defendant  has  property,  goods,  money,  laoda, 


SUPREME  COURT  CASES— 1866.  608 

r 

Rav^r  y.  Webeter  et  aL 

and  teD6ment8|  or  choses  in  action,  not  exempt  fh>m  execution,  which  he 
refhses  to  give  either  in  payment  or  security  of  the  debt 

Tttd  act  entitled  "  An  act  to  amend  section  1848  of  the  Code  of  Iowa,"  a^ 
proved  Januaiy  24^  1863,  i^>plie8  alone  to  actions  founded  on  contract. 

Where  in  an  action  for  tort,  an  attachment  was  sued  out,  for  the  cause  that  the 
defendant  has  property,  goods,  money,  ftc.,  which  he  refuses  to  g^ve  either 
in  payment  or  security  of  said  debt ;  and  where  in  a  subsequent  action  on 
Ihe  attachment  bond,  for  wrongfully  and  willf\illy  suing  out  the  attachment, 
tiie  plaintiff  asked  the  court  to  instruct  the  jury,  "  that  the  affidavit  for  the 
attachment  set  forth  no  sufficient  cause  for  the  attachment,  for  the  reason 
that  the  act  of  1853,  applied  alone  to  actions  founded  on  contracta^"  which 
instruction  was  given ;  Eeli,  That  the  instruction  was  properly  g^ven. 


Appeal  from  ihe  Jones  District  Court 

The  defendant  Webster,  sued  the  plaintiff  Eaver,  for  a 
tort,  and  procured  an  attachment  against  his  property.  The 
affidavit  stated,  ''that  said  Baver  had  money,  goods  and 
chattels,  lands  and  tenements,  which  are  not  exempt  from 
executioi^  which  he  refuses  to  apply  to  the  payment  or  se- 
curity of  said  damages,  though  requested  so  to  do  by  your 
petitioner."  On  the  trial  of  that  action,  there  was  judgment 
for  Baver.  He  now  sues  on  the  attachment  bond,  alleging 
that  the  attachment  was  sued  out  willfully  wrong,  and  claim- 
ing exemplary  damages.  During  the  trial,  certain  testimony 
was  offered  by  defendants,  and  rejected — and  certain  instruc- 
tions given  and  refused — ^to  which  they  excepted.  They  now 
appeal,  and  the  errors  assigned,  as  well  as  the  further  facts 
of  the  case,  will  sufficiently  appear  from  the  opinion  of  the 
court 

Smith,  McKinhy  &  Poor,  and  [V.  J.  Henry,  for  the  appel- 
lants. 

H,  O^Oonnor,  for  the  appellee. 

Wright,  C.  J. — ^The  first  assignment  is,  that  the  court 
eired  in  admitting  the  record  and  proceedings  in  the  orig- 
inal case,  in  evidence  against  the  sureties  in  the  attachment 
bond.    There  can  be  no  question  as  to  the  admissibility  of 
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this  evidence.  Of  its  competency,  there  can  be  no  doubt. 
Among  other  matters  contained  in  this  record,  was  the  bond 
on  which  the  suit  was  brought,  as  also  the  affidavit  and  judg- 
ment. Was  it  not  material  for  plaintiff  to  show  these  mat- 
ters ?  Indeed,  without  the  record  in  the  original  case,  how 
could  any  plaintiff  ever  sustain  an  action  upon  an  attachment 
bond  ?  It  seems  to  us,  to  be  the  most  pertinent  and  neces- 
sary evidence  that  a  party  could  introduce  in  such  cases. 
Its  conclusiveness  raises  another  question,  which  is  made  by 
the  second  assignment  of  error,  which  we  next  proceed  to 
notice. 

In  the  attachment  suit,  Webster  sought  to  recover  dam- 
ages for  the  alleged  wrongful  and  fraudulent  act  of  Eaver, 
in  breaking  open  a  letter  intrusted  to  his  care  by  Webster, 
which  contained  instructions  from  him  to  his  agents,  in  re- 
lation to  the  entry  of  certain  lands.-  On  the  trial  of  this  case, 
as  shown  by  the  bill  of  exceptions,  the  defendants  introduced 
a  witness,  by  whom  they  proposed  to  prove,  that  said  Raver 
had  stated  to  him,  that  he  had  opened  the  letter,  as  alleged 
in  the  petition  of  Webster,  which  testimony  was  objected  to 
by  plaintiff,  and  the  objection  sustained. 

To  determine  this  question,  it  becomes  necessary  to  first 
ascertain  what  is  the  true  issue  in  this  class  of  cases  ?  Ls  it 
that  the  defendant  in  the  attachment  was  not,  in  fact,  indebted 
to  the  plaintiff  in  the  manner  charged  ?  Or,  to  take  a  case 
of  more  frequent  occurrence  in  practice,  is  the  issue  whether 
the  defendant,  at  the  time  of  making  the  affidavit,  was  in  fact 
a  non-resident  of  the  state ;  or,  in  fact,  about  to  dispose  of  his 
property,  with  intent  to  defraud  his  creditors;  or,  in  fact,  about 
to  do,  or  refuse  to  do,  any  one  of  the  things  which  entitle 
the  creditor  to  an  attachment  ?  Or,  on  the  other  hand,  is  the 
true  issue,  whether  the  affiant  as  a  reasonable,  prudent,  and 
cautious  man,  had  good  reason  to  believe,  and  did  believe, 
what  he  stated  as  true  ? 

And  notwithstanding  the  rejection  of  this  testimony,  would 
seem  to  indicate  that  the  court  below  regarded  the  issue  ^r«^ 
stated,  to  be  the  true  one,  yet  the  instructions  given  would 
tend  to  show  that  the  hUer,  was  the  one  submitted  to  the  jury, 


SUPREME  COURT  CASES— 1856.  505 

Bayer  y.  Webster  et  aL 

for  we  find  the  following  instructions  asked  by  defendants, 
and  given  by  the  court : 

"  12.  That  the  petition  in  an  attachment  cause,  and  verdict 
and  judgment  therein,  are  not  in  themselves,  in  all  cases,  suf- 
ficient evidence  that  the  attachment  was  willfully  wrong." 

"  18.  That  it  cannot  be  presumed  against  Webster,  that 
he  willfully  swore  to  an  untruth ;  that  the  verdict  and  judg- 
ment against  him  in  the  other  case,  are  not  of  themselves, 
evidence  that  the  petition  in  that  case,  was  untrue,  but  merely 
that  Webster  failed  to  prove  it  before  the  jury ;  or  that  if 
true,  they  considered  it  no  cause  of  action." 

"  14.  That  the  verdict  and  judgment  in  the  other  case,  are 
not  of  themselves  suflicient  to  rebut  the  presumption,  that 
Webster  made  aflidavit  to  the  petition  in  good  faith,  and  with 
full  belief  that  the  allegations  therein  made  were  true." 

Now,  we  think  it  quite  manifest  that  if  these  instructions 
are  correct,  (and  especially  those  numbered  18  and  14,)  then 
the  testimony  offered  should  have  been  received.  For  to  say 
that  the  former  verdict  and  judgment  were  not  in  themselves 
evidence,  that  the  petition  therein  was  untrue,  and  that  they 
were  not  of  themselves  sufficient  to  rebut  the  presumption 
that  he  made  the  affidavit  in  good  &ith,  and  with  the  full 
belief  that  its  allegations  were  true,  would  seem  to  recognize, 
either  the  necessity  for  further  proof  on  the  part  of  the  plain- 
tiff to  sustain  his  action,  or  that  defendants  might  be  allowed 
to  show,  notwithstanding  said  verdict  and  judgment,  that  the 
affidavit  was  made  in  good  faith.  And  in  either  event,  the 
testimony  offered  would  seem  to  be  pertinent  For  certainly 
if  the  question  of  good  faith  was  subject  to  inquiry,  after  the 
judgment  in  the  original  action,  the  testimony  as  to  what 
Haver  said  in  relation  to  the  breaking  open  the  letter,  as 
charged  in  the  original  petition,  if  brought  home  to  Webster, 
before  making  the  affidavit,  would  be  quite  material  for  the 
consideration  of  the  jury.  But  if,  on  the  other  hand,  the 
true  inquiry  in  such  cases  is,  whether  the  affidavit  is  true  in 
facty  or  in  this  case,  whether  Raver  was  mfact  liable  in  dam- 
ages for  the  matters  stated  in  the  original  petition,  then  it 
seems  to  us  that  the  judgment  would  conclude  the  parties 
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on  that  issue,  and  further,  that  these  instructioTiB  were  incor* 
rect,  and  this  testimony  inadmissible.  Whioh,  then,  is  the 
true  issue? 

Without  now  determining  what  would  be  the  rule,  wbeie 
damages  are  claimed  for  the  wrongful  issuance  of  the  attach- 
ment, we  incline  to  the  opinion,  and  so  hold,  that  in  the  case 
before  U9,  where  the  petition  charges  that  the  plaintiff  in  the 
attachment  acted  wiUfuUy  wrong,  and  seeks  to  recover  exem- 
plary damages,  the  true  issue  is,  that  made  and  presented  by 
the  instructions,  and  that  the  testimony  offered,  was,  ther^ 
fore,  improperly  rejected. 

Our  law  provides  that  the  plaintiff  in  attachment,  shall 
give  bond,  conditioned  that  he  will  pay  all  damages  which 
the  plaintiff  may  sustain  by  reason  of  the  wrongful  suing  out 
of  the  attachment  In  an  action  on  such  bond,  the  plaintiff 
therein  may  recover,  if  he  shows  that  the  attachment  was 
wrongfuUy  sued  out,  and  if  wiUJuUy  wrong^  he  may  recover 
txemphry  damages ;  nor  need  he  wait  until  the  principal 
suit  is  determined  before  he  brings  suit  on  the  bond.  Code^ 
§  1864.  By  '^  wrongfully,"  as  here  used,  we  understand  is 
meant — unjustly^ — injuriously — ^tortiously — ^in  violation  o^ 
light  To  make  the  act  of  the  creditor  willfully  wrong,  and 
entitle  the  debtor  to  exemplary  damages,  something  more  is 
necessary.  It  must  appear  that  he  procured  the  attachment 
without  any  reasonable  ground  to  believe  the  truth  of  the 
matters  stated  in  the  affidavit,  and  with  the  intention,  design, 
or  set  purpose,  of  injuring  the  defendant  And,  therefore, 
the  inquiry  where  exemplary  damages  are  clain^ed,  is,  di4 
ih^  plaintiff  act  willfully,  or  with  the  design  and  intention  of 
injuring  the  defendant  ?  and  as  a  consequence  of  thisi  though 
he  may  fail  in  his  action,  he  is  not,  therefore,  precluded  froqfi 
showing  in  an  action  brought  on  the  attachment  bond,  that 
he  acted  in  good  &ith,  and  at  the  time  he  made  the  affidavit, 
he  had  good  reason  to  believe  that  he  had  a  just  and  yalid 
claim  against  the  defendant  The  judgment  against  him,  it 
is  true,  was  a  judicial  determination  of  the  matters  then  in 
litigation,  and  the  correctness  of  that  finding,  could  not  agaui 
l)e  di«wn  intp  cQutroversy.    \i  may,  therefore}  \^  admitted 
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thai  by  the  judgment^  it  was  authoritativelj  determined,  that 
plaintiff  had  no  such  claim  against  defendant  as  was  set  up 
in  his  petition.  And  yet,  it  would  not  follow  as  a  conse- 
quence,  that  he  had  not  good  reason  to  believe  that  he  had, 
or  that  he  might  not  in  good  &ith,  and  with  no  intention  or 
design  to  injure  defendant,  have  made  the  affidavit,  and  pro- 
coxed  the  attachment  The  issues,  we  think,  are  quite  dia- 
tinct. 

Let  us  by  a  brief  reference  to  what  we  understand  to  be 
some  of  the  drcumstanoes  of  this  case,  farther  illustrate  our 
position.  As  before  stated,  Webster  charged  Raver  with 
having  broken  open  a  letter,  and  thereby  to  have  obtained 
information  which  induced  Raver  to  proceed  at  once  to  en- 
ter the  parcel  of  land,  which  by  the  letter  Webster  had  in- 
structed his  agents  to  enter  for  him,  whereby  he,.  Webster, 
was  injured,'  &c.  From  the  instructions  in  the  case,  it  also 
seems,  that  before  obtaining  his  attachment,  Webster  con- 
sulted an  attorney,  and  probably  acted  under  his  advice  and 
direction.  Now,  the  very  character  of  the  charge  was  such 
as  to  make  the  proof  of  it,  in  most  instances,  quite  and  ev^i 
extremely  difficult.  This  feet  should  perhaps,  have  coun^ 
seled  care  on  the  part  of  the  affiant,  before  making  so  seri- 
ous a  charge  against  defendant.  And  yet  the  circumstances 
within  his  knowledge,  after  the  most  careful  inquiry,  may 
have  been  such  as  to  produce  the  clearest  conviction  on  his 
mind,  of  defendant's  guilt.  Other  circumstances  may  have 
developed  themselves  subsequently ;  the  defendant  may  have 
shown  many  fects  in  his  defence ;  all  of  which,  when  known 
and  proved,  may  have  satisfied  the  plaintiff,  a^  they  did  the 
jury,  that  there  was  no  just  foundation  for  the  charge.  But 
to  make  the  finding  of  the  jury  as  to  the  feot  of  the  indebtr 
edness,  or  as  to  the  truth  or  felsity  of  the  charge  made  in  an 
action  for  a  tort,  conclusive  evidence  of  the  intention  of  th^ 
affiant,  to  injure  the  defendant,  is,  in  our  opinion,  to  disre- 
gard the  consideration  of  those  circumstances  upon  which  he 
acted,  and  to  leave  out  of  view  entirely  the  motive  by  which 
he  was  in  &ct  governed.  Suppose  a  number  of  persons,  of 
whose  veracity  he  had.  no  xen^on  to  doubt,  ha4  told  him  be- 
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fore  making  thia  affidavit,  that  Eaver  had,  in  their  presence, 
broken  open  this  letter ;  or  that  he  had  told  them,  that  he 
had  broken  it  open ;  and  before  the  trial  of  the  original  ac- 
tion, they  had  died,  or  for  some  cause  their  testimony  could 
not  be  obtained,  or  when  called  on  to  the  stand  in  that  trial, 
they  had  denied  all  knowledge  of  anything  of  the  kind, 
would  it  do  to  say,  that  because  plaintiff  under  such  circum- 
stances, had  failed  in  his  action,  he  could  not,  when  sued  on 
the  bond,  in  order  to  show  the  good  faith  with  which  he 
acted,  prove  by  other  persons,  that  these  witnesses  had  stated 
to  him  these  facts  ?  "We  think  most  clearly  not.  And  thus 
we  might,  in  various  ways,  illustrate  the  impropriety  of  mak- 
ing the  judgment  conclusive,  but  these  must  suffice. 

The  judgment  may  be  sufficient  evidence  that  there  was, 
in  fact,  no  ground  for  the  institution  of  the  suit,  but  to  make 
it  conclusive  that  the  plaintiff  had  no  reasonable  grounds  to 
believe  what  he  stated,  and  acted  willfully  wrong,  we  think, 
is  giving  it  too  much  effect.  As  the  testimony  offered,  there- 
fore, had  a  tendency  to  show  that  he  had  reasonable  grounds 
for  believing  what  he  stated  in  his  affidavit,  it  was  admissi- 
ble. We  say  it  had  a  tendency  to  prove  this.  Of  course,  it 
must  be  shown  that  it  was  known  to  the  affiant  at  the  time 
of  making  the  affidavit.  If  not  known  to  him,  he  could  not 
have  acted  upon  it.  No  objection  of  this  kind  was  made  to 
its  introduction,  however,  and  it  was  the  right  of  the  defend- 
ants to  first  prove  the  feet,  and  bring  it  home,  if  they  could, 
to  the  affiant.  If  they  fail  in  thus  bringing  it  to  his  knowl- 
edge, it  should  of  course  be  rejected. 

Tlje  disposition  of  this  question,  must  reverse  the  case. 
Several  other  errors  are  assigned,,  however,  which  we  will 
briefly  notice,  as  they  may  arise  in  a  subsequent  trial. 

It  is  claimed  that  the  sureties,  by  the  terms  of  the  bond, 
are  not  liable  for  the  damages  sustained,  ajier  the  making  of 
it,  but  only  for  those  sustained  before  that  time.  To  this,  we 
answer,  that  no  such  point  was  directly  made  or  determined 
by  the  court  below.  That  court  was  not  called  upon  to  give 
a  construction  to  the  bond  itself.  At  least,  no  construction 
was  given  adverse  to  that  urged  by  appellants.    On  the  con- 
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trary,  the  instructions  on  this  point,  as  &r  as  they  go,  are 
quite  as  favorable  to  them,  as  they  can  reasonably  ask.  They 
have  certainly  no  reason  to  complain. 

It  is  next  objected,  that  an  instruction  numbered  four,  was 
improperly  refused.  We  think,  that  another  instruction 
asked  by  defendants,  and  given,  covers  substantially  and 
sufficiently  the  same  ground,  and  there  was,  therefore,  no 
error  in  refusing  the  fourth.  A  court  is  not  bound  to  give 
the  same  instruction,  as  often  as  it  may  be  asked,  but  has  a 
discretion  to  refuse  it,  after  it  has  been  once  clearly  given. 
And  it  would  be  well,  in  our  opinion,  if  this  discretion  was 
more  fully  exercised. 

During  the  progress  of  the  trial,  the  court,  at  the  request 
of  the  plaintiff,  instructed  the  jury,  that  "  the  advice  of  coun- 
sel will  go  to  rebut  the  idea  of  malice,  but  the  defendant 
must  prove  that  he  submitted  his  case  to  an  attorney,  and 
that  on  the  case  submitted,  he  was  advised  by  said  attorney, 
that  he  had  a  good  cause  of  action,  and  a  right  to  sue  out  an 
attachment  It  is  for  him  to  make  out  this  defence,  and  he 
must  prove  it.  When  proved,  it  will  save  him  from  exem- 
plary, but^ot  from  actual  damages."  The  defendant  then 
asked  the  court  to  instruct  the  jury,  "  that  if  the  jury  are 
satisfied  that  the  defendant,  Webster,  was  advised  by  counsel, 
practicing  in  tlus  court,  that  the  facts  set  forth  in  his  petition, 
did  constitute  a  legal  cause  of  action,  it  will  be  a  sufficient 
justification  for  bringing  the  suit,  notwithstanding  the  attor- 
ney may  have  erred  in  giving  such  advice,"  which  instruc- 
tion the  court  refused  to  give.  In  regard  to  these  instruc- 
tions, we  need  only  say,  that  we  think  the  instruction  given, 
as  asked  by  plaintiff,  is  substantially  correct,  or  at  least,  we 
see  nothing  in  the  circumstances  of  the  case,  which  would 
lead  us  to  believe  it  to  be  incorrect.  The  one  asked  by  de- 
fendant, goes  too  far.  The  fact,  as  there  stated,  might  if 
proved,  be  a  circumstance  to  be  weighed  by  the  jury  in  as- 
sessing damages,  but  the  instruction  assumes  that  it  would 
be  a  sufficient  justificcUion  for  bringing  the  original  suit. 
Without  some  further  qualifications,  the  instruction  was 
properly  refused. 
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Another  point  made,  and  one  of  no  little  praotioal  impoir- 
tance  is,  whether  for  the  cause  set  fortii  in  the  affidavit)  a 
party  is,  or  is  not,  entitled  to  an  attachment  in  an  action  not 
founded  on  contract. 

The  Code,  (§  1846,)  provides  that  in  an  action  for  the  re- 
covery of  money,  the  plaintiff  may  cause  any  property  of 
the  defendant,  which  is  not  exempt  from  execution,  to  be 
attached  on  the  commencement  or  during  the  progress  of 
the  proceedings,  by  pursuing  the  course  hereinafter  pre- 
sented. Section  1848  provides,  that  ''the  petition  which 
asks  an  attachment,  must  in  all  cases  be  sworn  to.  It  must 
state  that,  as  affiant  verily  believes,  the  defendant  is  a  foreign 
corporation,  or  acting  as  such ;  or  that  he  is  a  non-resident 
of  the  state  i  or  that  he  is  in  some  manner  about  to  dispose 
oi^  or  remove  his  property  out  of  the  state,  without  leaving 
sufficient  remaining  for  the  payment  of  his  debts ;  or  that 
he  has  disposed  of  his  property,  (in  whole  or  in  part,)  with 
intent  to  defraud  his  creditors ;  or  that  he  has  absconded,  so 
that  the  ordinary  process  cannot  be  served  upon  him."  And 
then,  by  sections  1849, 1860,  and  1861,  it  is  provided,  that  if 
the  demand  is  founded  on  contract^  the  petitioi^  must  state 
that  something  is  due,  and  as  nearly  as  practicable  Uie  exact 
amount^  which  amount  is  intended  as  a  guide  to  the  sheriff 
in  making  his  levy,  who  is  to  attach  property  fifty  per  cent 
greater  in  value,  than  the  amount  thus  stated.  If  the  de- 
mand is  not  founded  on  contract,  the  petition  must  be  pre- 
sented to  some  judge  of  the  Supreme,  District,  or  County 
Court,  who  is  to  make  an  allowance  thereon,  of  the  amount 
in  value  of  the  property  to  be  attached,  but  this  provision 
applies  only  to  cases  in  the  District  Court 

In  1858,  section  1848  was  amended  as  follows:  ''That  in 
addition  to  the  causes  for  which  an  attachment  may  issue,  as 
prescribed  in  said  section,  said  writ  shall  be  authorized  upon 
the  plaintiff's  statement  in  his  petition,  sworn  to  as  therein 
required,  that  the  defendant  is  about  to  abscond,  to  the  in- 
jury of  his  creditors,  or  that  he  has  property,  goods  or  money, 
or  lands  and  tenements,  or  cboses  in  action,  not  exempt  &om 
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execntioii,  whicli  he  refaaes  to  give  eithe!r  in  payment  or  se- 
curity of  said  debt"    Laws  of  1863,  ch.  84, 143. 

In  this  case,  the  cotrrt  instructed  the  jury  that  the  affidavit 
^t  forth  no  sufficient  cause  for  an  attachment^  for  the  reason 
that  the  provisions  of  this  amendatory  law,  applied  alone  to 
actions  founded  on  contract  And  while  the  question  is  not 
entirely  free  fix)m  doubt,  yet  we  think,  the  spirit,  if  not  the 
strict  letter  of  the  law,  favors  this  ruling. 

To  allow  an  attachment  under  any  circumstances,  in  ac- 
tions for  torts,  is  not  allowed  in  many  of  the  states ;  and 
never,  unless  under  some  other  restrictions  than  those  pro- 
vided in  actions  on  contract ;  and  hence,  under  our  Code,  in 
such  actions,  some  of  the  officers  named,  must  make  an  al- 
lowance of  the  amount  of  property  to  be  attached,  whereas, 
in  actions  on  contract^  the  filing  of  the  affidavit  and  bond 
procures  the  writ  And  while  we  are  not  inclined  to  give 
so  strict  a  construction  to  any  part  of  the  attachment  law,  as 
will  limit  or  restrain  itsfuU  and  legitimate  operation,  we  are 
not  disposed  to  extend  its  provisions  in  actions  for  torts,  be- 
yond what  may  clearly  seem  to  be  its  intention  and  purpose. 
And,  therefore,  we  would  not  recognize  the  right  to  an  at- 
tachment in  such  cases,  unless  such  was  evidently  the  inten- 
tion of  the  legislature.  And  in  consonance  with  this,  is  the 
first  argument  we  would  present  in  favor  of  the  ruling  of  the 
court  below.  To  allow  an  attachment  in  actions  on  con- 
tract, even  for  the  causes  set  forth  in  this  affidavit,  is  an  in- 
novation upon  the  law,  as  it  had  stood  from  the  organization 
of  even  our  territorial  government  This  fiict  alone,  should 
lead  us  to  limit  its  operation  to  that  class  of  cases,  unless  the 
other  is  also  fidrly  included  in  its  provisions.  Again,  this 
amendatory  act,  we  think,  contemplates«that  the  claim  sued 
on  shall  be  liquidated  or  ascertained,  or  one  which  is  suscep- 
tible of  being  rendered  certain,  without  the  judgment  of  a 
court.  It  contemplates  the  right  of  the  creditor  to  demand 
payment  or  security  for  his  debtf  and  a  refusal  on  the  part  of 
the  debtor  to  either  pay  or  secure  the  debt  as  requested.  And 
while  we  would  not  lay  too  great  stress  on  the  word  debt,  as 
here  used,  yet  we  are  not  at  liberty  to  entirely  dist^gard  it. 
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We  cannot  suppose  that  the  legislature  used  the  word  in  any 
other  sense,  than  that  ordinarily  and  appropriately  attached 
to  it.  And  thus  construed,  we  understand  it  to  mean,  to 
owe,  or  that  which  is  contracted — from  debeo,  to  owe — dAi- 
turn,  contracted — ^that  which  is  due  or  owing  from  one  per- 
son to  another;  that  for  which  a  person  is  held,  or  which  he 
is  bound  to  pay.  Now,  if  one  man  assaults  and  beats 
another ;  if  one  shall  slander  his  neighbor,  or  commit  any 
other  act,  amounting  to  a  tort  or  wrong ;  while  he  may  be 
answerable  in  damages,  yet  we  never  speak  of  the  amount 
to  which  the  injured  party  may  be  entitled,  as  a  dAt;  it  is 
not  set  down  by  the  business  man  ordinarily  among  his  as- 
sets or  liabilities,  nor  in  any  way  do  we  regard  it  in  the  na- 
ture of  a  sum  owing  or  due,  as  by  contract. 

But  without  pursuing  this  thought  further,  we  turn  our 
attention  more  particularly,  to  the  other  language  of  the  law. 
To  give  a  party  the  right  to  demand  payment  or  security  for 
the  claim  he  may  hold  against  another,  presupposes  almost 
necessarily,  that  his  claim  or  demand  is  either  in  fact  ascer- 
tained and  settled,  or  that  it  may  be  approximated  at  least, 
by  fixing  a  value  on  those  things,  or  those  services,  which 
in  every  community,  have  some  estimated  or  marketable 
worth.  Else,  on  what  basis  would  he  proceed  in  demand- 
ing payment  or  security  ?  Or  if  payment  or  security  should 
be  offered,  for  what  amount  ?  By  whom  or  how,  is  the 
amoimt  to  be  ascertained  ?  K  the  defendant  is  willing  to 
comply,  where  is  the  data  from  which  the  computation  is  to 
be  made  ?  It  will  be  readily  seen,  that  all  these,  and  many 
other  difficulties,  would  arise  on  the  application  of  this,  law 
to  actions  for  torts.  The  defendant  must  refuse  to  give  his 
money  or  property  in  payment  or  security  for  the  debt. 
There  is  something  for  him  to  do,  or  refuse  to  do,  before  he 
is  liable  to  this  process.  And  why  shall  he  be  liable  for  re- 
fusing to  do  that,  which  in  many  cases,  would  be  almost,  if 
not  quite  impossible,  from  the  fact  that  neither  party  can  tell 
what  the  debt  or  demand  really  is.  A.  breaks  B.'s  arm  or 
leg,  or  as  a  surgeon,  he  treats  some  fracture  in  so  unskillfal 
a  manner,  that  B.  is  deprived  of  the  use  of  his  limb ;  or  he 
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accuses  him  of  a  crime,  and  is  liable  in  an  action  of  slander. 
B.  thereupon  says  to  him,  "  I  demand  that  you  pay  or  se- 
cure me  for  the  damages  I  hare  sustained  by  your  wrongful 
act ;"  to  which  A.  responds,  either  that  he  does  not  owe  hisn 
anything,  or  that  he  is  ready  to  comply.  Has  B.  the  data, 
within  the  meaning  of  this  law,  finom  which  they  can  pro- 
ceed to  estimate  the  amount  to  be  paid  or  secured  7  Or  if 
he  has,  according  to  his  appreciation  of  the  injuries  received 
at  the  hands  of  A.,  is  it  probable  that  A.  will  agree  with 
him  ?  If  experience  in  such  cases  prove  anything,  it  is  that 
parties  would  very  seldom,  if  ever,  agree,  on  the  amount. 
The  consequence  is,  that  you  make  the  defendant  liable  to 
an  attachment,  when  he  may  be  guilty  of  no  wrong ;  when 
he  is  willing  to  do  what  he  conceives  to  be  his  honest  duty ; 
and  when  it  is  the  plaintiff,  perhaps,  smarting  under  his  real 
or  imagined  injuries,  who  over  estimates  what  is  due  from 
the  defendant  Now,  we  suppose,  that  this  law  was  in- 
tended primarily  to  meet  a  class  of  cases  of  the  following 
character:  The  creditor  has  a  known  and  undisputed  debt 
against  his  debtor.  It  is  due,  and  should  be  paid.  His  debt- 
or has  money  or  property,  with  which  he  can,  if  so  disposed, 
either  pay  or  secure  this  debt ;  he  is  appealed  to  for  this  pur- 
pose, and  refuses.  The  law  then  says,  in  effect :  this  debt 
you  are  able  to,  and  ought  to  pay,  or  at  least  secure ;  you  re- 
fuse to  do  either ;  and  your  creditor  upon  making  affidavit 
to  that  effect^  may  secure  himself  by  attachment.  We  say, 
we  think,  this  was  the  primary  intention  of  the  law.  In  its 
application  it  may,  and  we  think,  does  include  those  cases  of 
contract,  where  there  may  be  dispute  as  to  the  amount  due. 
And  so  there  may  be  cases  in  tort,  where  the  amount  to  be 
paid  could  be  ascertained  with  perhaps  less  difficulty,  than 
others  founded  on  contract  But  such  would  be  exceptions — 
the  rule  is  certainly  the  other  way.  And  while  there  may 
be  difficulties  in  applying  the  law  to  all  actions  founded  on 
contract,  which  would  not  arise  in  some  actions  for  torts,  we 
nevertheless  think,  that  as  a  rule,  it  was  intended  to  apply 
to  the  one,  and  not  the  other. 

We  conclude,  therefore,  that  this  instruction  was  properly 
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giveiL  How  far  the  fact  that  such  an  affidavit  did  not  en- 
title the  party  to  his  attachment,  may  affect  his  liability  on 
the  bond,  is  a  question  not  now  before  ns,  and  upon  it  we 
intimate  no  opinion. 

Because  there  was  error  in  excluding  the  testimony  offered 
by  defendants,  the  judgment  is  reversed,  and  cause  re- 
manded. 


Saum  ei  al  v.  SrixaLEY  et  dL 

On  a  bill  to  review  a  deoree  in  chanoeiy,  on  the  ground  that  error  is  apparent 
on  the  face  of  the  decree,  the  deoree  is  to  be  treated  as  including  the  biU, 
answer,  and  other  proceedings,  (except  the  evidence  at  large,)  and  tiiej 
may  be  looked  into,  fbr  the  purpose  of  ascertaining  whether  the  alleged 
error  exists. 

Ih  such  a  case,  it  is  not  permitted  to  go  into  the  evidence  at  large^  either  to 
support  the  decree,  or  to  sustain  an  objection  to  it 

Where,  in  March,  1 865,  certain  heirs  filed  their  bill  for  the  specific  perfbm- 
anoe  of  a  parol  contract  for  the  sale  of  certain  real  'estate,  made  with  their 
anoestor,  which  bill  alleged  that  the  ancestor  died  in  Febroacy,  1863 ;  that 
the  contract  was  made  aJboui  two  years  and  ten  months  previous;  that  the 
land  was  paid  for  by  the  ancestor,  and  he  took  possession  of  the  same  belbre 
his  death;  that  the  land  was  to  be  paid  for  in  labor;  that  the  labor  bad 
been  performed;  that  respondent  had  declared  sbce  said  purchase,  thai  he 
was  about  paid  for  the  land,  and  would  have  to  make  a  deed ;  and  that  the 
anoestor  was  in  possession  at  the  time  of  his  death;  and  where  the  respond- 
ents answered,  denying  the  allegations  of  the  bill,  and  after  a  hearings  the 
respondents  were  required  to  specifically  perform  the  contract;  and  where 
the  respondents  filed  a  bill  to  review  the  decree,  on  the  ground  of  emr 
apparent  on  its  fiioe,  which  bill  was  dismissed  for  the  want  of  equity;  AU^ 
that  the  bill  was  properly  dismissed. 

After  a  final  decree,  defective  averments  in  the  bill  as  to  time  and  circum- 
stances, are  not  of  such  a  substantial  character,  that  they  can  be  reached  by 
a  l^  of  review. 

Appeal  from  the  Jones  District  GowrU 

In  March,  1855,  the  defendants,  as  the  children  and 
heirs  of  Andrew  Stingley,  deceased,  filed  their  bill  in  chan* 
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eery  against  complainants,  seeking  the  specific  perfonnance 
of  *a  parol  contract  for  the  sale  of  certain  real  estate  therein 
named.  To  this  bill,  respondents  appeared  and  answered, 
denying  specifically  the  allegations  of  said  petition.  The 
cause  was  heard  at  the  September  term,  1855,  on  the  plead- 
ings and  evidence,  (as  appears  from  the  decree,)  and  the 
respondents  required  to  specifically  perfo/m  the  said  con- 
tract. Previous  to  the  September  term,  1856,  (but  what 
date  is  not  shown,)  respondents  (now  complainants  and  ap- 
pellants) filed  this,  their  bill  of  review,  (fully  stating  the 
previous  proceedings,)  to  set  aside  said  decree.  At  that 
term  a  motion  was  made  to  dismiss  the  bill,  for  want  of 
jurisdiction  and  want  of  equity,  which  was  sustained,  and 
complainants  appeal. 

W.  J.  Henry ^  for  the  appellants. 

Whitaker  A  Chanty  for  the  appellees. 

Wright,  C.  J. — The  basis,  of  this  bill  is  an  alleged  error 
in  law,  apparent  on  the  face  of  the  original  decree,  and  not 
from  any  new  fact  or  facts  which  have  arisen  sifl^  the  ren- 
dition thereof  And  this  error  is  claimed  to  be  shown  in 
this :  that  from  the  decree,  the  contract  was  manifestly  void 
by  the  statute  of  frauds.  In  determining  this  question,  are 
we  confined  in  our  examination  to  the  decree  itseli^  or  may 
we  look  into  the  entire  proceedings,  including  the  bill 
answer,  and  other  proceedings  constituting  the  record  ?  In 
England,  the  decree  recites  the  substance  of  the  bill  and 
pleadings,  and  the  f^cts  on  which  the  court  found  its  decree. 
In  this  country,  however,  decrees  in  chancery  are  usually 
general,  without  any  such  particular  reference  or  statement 
of  fects.  And  yet,  as  we  understand  it,  under  our  practice 
on  a  bill  of  review,  the  bill,  answer,  and  other  proceedings, 
are  as  much  a  part  of  the  record  as  the  decree  itself.  It  is 
not  permitted  to  go  into  the  evidence  at  large,  either  to  sup- 
port the  decree  or  to  sustain  an  objection  to  it,  under  either 
practice;  for  this  would  permit  the  inquiry,  whether  the 
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deductions  of  the  court  were  right  or  wrong  fiom  the  evi- 
dence, whereas  the  true  inquiry  is,  whether  the  decree  is 
right  or  wrong  on  the  face  of  it  Whiting  v.  Bank  of  Untied 
States,  18  Peters,  6 ;  Perry  v.  Philips,  18  Ves.  178.  It  will 
be  seen,  therefore,  that  the  practice  in  both  countries  is  sub- 
stantiallj  the  same.  In  the  one,  the  decree  recites  thoae 
matters  which,  in  the  other,  constitute  the  record,  and  vir- 
tually become  a  part  of  the  decree;. and  therefore,  when 
under  our  practice  we  speak  of  such  a  bill,  as  being  brought 
to  correct  an  error  apparent  on  the  &ce  of  the  decree,  the 
decree  is  to  be  treated  as  including  the  bill,  answer,  and 
other  proceedings,  (not  including  the  evidence  at  large;) 
for  it  is  only  by  a  comparison  with  such  proceedings,  that 
the  correctness  of  the  decree  itself  can  be  ascertained. 
Story  Eq.  Pleadings,  §  407,  citing  the  following:  Tamlinson 
V.  McKaig,  5  Gill,  268 ;  Dexier  v.  Arnold,  5  Mason,  811 ; 
Webb  V.  PeU,  8  Paige,  868 ;  HolUngsworih  v.  McDmald,  2 
Harr.  k  John.  280.  In  the  case  before  us,  the  original  bill 
charges  a  parol  contract  for  the  conveyance  of  the  land ; 
that  it  was  paid  for  by  the  ancestor,  and  that  he  took  poB- 
session  of  the  same  before  his  death.  The  answer  denies  all 
the  allegations  of  the  bill,  but  does  not  set  up  the  statute  of 
frauds.  Without  stopping  to  inquire,  whether  such  specific 
denial  of  the  bill  would  give  the  respondents  the  right  to 
insist  upon  such  statute,  without  pleading  the  same,  we 
conclude,  for  another  reason,  that  there  is  no  such  error  in 
law,  apparent  on  the  £ace  of  the  decree  or  proceedings,  as 
will  justify  this  bill,  and  that  it  was  correctly  dismissed  by 
the  court  below.  The  bill  avers  payment  and  possession  of 
the  premises  by  the  ancestor.  It  is  not  so  specific  in  its 
averments,  as  to  the  time  and  circumstances  of  possession,  as 
the  most  strict  rules  of  pleading  would  require.  But  such 
defects  are  not  of  such  a  substantial  character,  as  can  be 
reached  after  final  decree,  in  a  proceeding  of  this  kind. 
Assuming,  then,  as  we  do,  from  the  record,  that  there  was 
payment  of  the  purchase  money  and  possession,  the  case 
was  taken  out  of  the  operation  of  the  statute. 

Appellant's  counsel  insist^  however,  that  this  contract  was 
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made  before  the  first  of  July,  1851,  and  that,  independent  of 
the  Code,  such  payment  and  possession  would  not  give  the 
party  a  right  to  relie£  On  this  subject,  we  need  only  say,  that 
the  record  does  not  condusiyely  show  that  such  contract  and 
possession  was  made  and  taken  before  the  Code  took  effect, 
and  this  should  appear  before  the  objection  could  avail,  if 
available  even  uiider  the  law  as  it  stood  before  that  time. 
The  bill  alleges  that  Andrew  Stingley  died  in  February, 
1853,  and  that  the  contract  was  made  about  two  years  and 
ten  months  previous;  that  it  was  to  be  paid  for  in  labor; 
that  the  labor  was  performed ;  and  that  Saum  has  declared, 
since  said  purchase,  that  he  was  about  paid  for  the  land,  and 
would  have  to  make  a  deed;  that  possession  was  taken; 
and  that  their  father  was  in  possession  at  the  time  of  his 
death.  The  averment  as  to  the  time  of  the  contract,  would 
not  preclude  proof  that  it  was  made  at  another  and  different 
date.  The  decree  itself  is  silent  on  this  subject,  and  the 
subsequent  admission  of  Saum,  as  to  payment,  and  his  lia- 
bility to  make  the  deed,  as  well  as  the  possession  of  the 
ancestor,  which  we  can  well  assume  were  subsequent  to  the 
taking  effect  of  the  Code,  we  think  relieve  the  proceedings 
of  any  supposed  error  in  this  respect,  apparent  on  their  &ce. 
Code,  §2411. 

There  are  other  considerations  quite  as  conclusive,  which 
might  be  referred  to  in  support  of  the  ruling  of  the  court 
below,  in  dismissing  the  bill  for  want  of  equity.  But  as 
the  foregoing  are,  to  our  minds,  entirely  satisfactory,  and 
dispose  of  the  case,  we  need  not  place  the  opinion  upon 
other  grounds. 

Judgment  affirmed. 
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Where  the  maker  of  a  promisBory  note,  payable  in  personal  property  at  tiie 
option  of  the  maker,  indicates  to  the  payee  his  election  to  deliver  the  prop- 
erty according  to  the  tenor  of  the  note,  and  the  payee  reftises  to  reoeire  the 
property,  the  maker  of  the  note  is  so  &r  relieved  from  the  dnty  of  tenderii^ 
the  property,  or  setting  it  apart  for  the  payee,  that  the  obligation  cannot  be 
converted  into  a  money  demand,  nor  its  payment  as  such  enforced,  withoat 
a  further  demand  for  the  property  upon  the  maker. 

Where  once  the  election  is  made  by  the  maker,  to  pay  in  spedflc  articlea,  and' 
notice  given  by  him  to  the  payee  or  holder  of  the  note,  of  his  readiaeas  to 
deliver  them,  a  reftisal  to  receive  them  discharges  the  maker,  until  a  aabso- 
quent  demand  shall  revive  his  liability. 

Where  soit  was  brought  on  a  promissory  note,  payable  <xi  or  before  a  given 
day,  and  which  contained  the  following  provision:  '* which  may  be  dis- 
charged in  good  merchantable  brick,  delivered  in  the  city  of  Keokuk,  at 
cash  price ;"  and  where  the  defendant  answered,  adndtting  the  execution  of 
the  note,  and  averring,  that  he  has  all  the  time  been  ready  to  deliver  said 
brick ;  that  he  was  ready  to  pay  the  note^  at  the  time  it  was  due,  in  good 
merchantable  brick,  delivered  in  the  city  of  Keokuk,  at  the  cash  price;  and 
that  he  so  informed  the  plaintiff  at  the  time  ttie  note  was  due,  and  plaintiir 
refused  to  accept  the  same,  which  answer  was  demurred  to;  and  where  ttie 
oourt  sustcuned  the  demurrer,  and  rendered  judgment  for  the  plaintiff  for  the 
amount  of  the  note ;  Blelldf  That  the  demurrer  was  improperly  sustained. 

Appeal  from  the  Lee  District  (hurt 

This  was  a  suit  on  the  following  note :  "  $250.00.  Keo- 
kuk, February  25tb,  1856.  On  or  before  the  first  day  of 
May  next,  I  promise  to  pay  to  the  order  of  William  0. 
WUliams,  two  hundred  and  fifty  dollars,  and  interest  thereon 
at  the  rate  of  ten  per  cent,  per  annum ;  which  may  be  dis- 
charged in  good  merchantable  brick,  delivered  in  the  city 
of  Keokuk,  at  cash  price.  John  Triplett."  The  defendant, 
by  his  answer,  admits  the  making  of  the  note  sued  on,  and 
avers  that  he  has  all  the  time  been  ready  to  deliver  said 
brick ;  that  he  was  ready  to  pay  the  note  at  the  time  it  was 
due,  in  good  merchantable  brick,  delivered  in  the  city  of 
Keokuk,  at  the  cash  price;  and  that  he  so  informed  the 
plaintiff  at  the  time  the  note  was  due,  and  plaintiff  refused 
to  accept  the  same.    A  demurrer  to  the  answer  was  sus- 
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tained  l^  the  oourty  and  judgment  given  for  tlie  plaintiff 
for  $268.82.  T.o  the  decision  of  the  court,  in.  sustaining  th€^ 
d^Burrer,  defendant,  excepted,  and  the  same  i&  assigned  for, 
error. 

George  W.  ifcOrary^  for  the  appellant. 
In  the  argum^Gtt  of  this  case,  I  shall  endeavor  to  establish 
two  propositions,  viz: 

1.  That  the.  amended  answer  sets  out  a  sufficient  legal 
tender  of  the  brick. 

2.  The  refusal  of  the  plaintiff  to  receive  the  brick  when 
so  tendered,  released  the  defendant  from  all  liability  on 
account  of  said  note,  and  vested  the  title  to  the  bhck  im 
plaintiff 

As  to  the  first  proposition :  The  Code  of  Iowa  does  not. 
designate  th&  acts  which  are  necessary  to  be  performed,  iui 
order  that  a  tender  may  amount  to  a  bar  to*  a  subsequent 
action,  henee  we  must  resort  to  the  common  law  upon,  the: 
aubject^  and  the  deciMon.  of  the  courts  heretofore. 

The  first  deciajion  to  which  I  wish  to  call  the  attention  of 
1beoo«xt,M  tbedecision  of  the  Supreme  Court  of  our  ow« 
state,  in.  the  case  of  Oamee  v.  Monmng^  2  Gree&e,  251-3. 
This  was  a  suit  on  a  promissory  note  made  by  Games,  for 
$300,  ^'  payaible  in  leather,  on  or  before  January  1st,  1844, 
aA  his  tan  yard."  The  court  will  perceive  tiuub  this  waS' 
precisely  such  a  note  as  the  one  sued  on  in  the  case  at  bar.. 
In  delivering  the  opinion  in  the  case,  the  court  said :  "  The 
obvious  ioiterpretatioiL  of  the  promise  made  by  the  note  i& 
lids  case  is^  that  the  specifijc  kinds  and  qu^itity  oi  leathes 
should  be  ready  fbj  the  plaintiff,  at  the  place  and  on  tkei 
day  specified."  And  again  the  court. says:  "If  the  defend- 
ant had  shown  that  he  was  ready  to  ddiver  the  specifio 
articles,  according  to  the  tenor  and  effect  of  the  note,  but  did 
not  designak  or  s^  them  apart^  it  would  have  been  incumbenl^ 
on  the  plaintiff  to  prove  a  subsequent  demagad,  or  a#«fusa], 
by  the  plaintiff  to  maJke  the  payment."  Now,  according  ta 
this  decision,  the  defendant  (Tripletl)  in  the  case  at  bar,  didi 
even  more  than  was  aot^^y  necessary,  for  he  was  nc4i  only 
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"  ready  to  deliver  the  specific  articles  mentioned  in  the  note, 
according  to  the  tenor  and  effect  of  the  note,''  at  the  time  it 
was  due,  but  ''  he  so  imfyrmed  the  ptaintiffj  and pbinUjg^  recused 
to  accept  the  same,^^  What  more  could  he  have  done?  He 
had  the  specific  property.  He  had  it  at  the  time  and  at  the 
place,  and  he  notified  plaintiff  and  asked  him  to  receive  it^ 
which  he  refused  to  do,  saying  he  did  not  need  them.  (See 
Answer.) 

The  case  of  Johnson  v.  Baird,  8  Blackford,  168,  was  an 
action  on  a  promissory  note,  payable  in  hats,  at  a  certain 
time  and  place.  The  defence  set  up  was,  that  "  at  the  tim.e 
and  place  the  note  became  due,  the  defendant  was  ready  with 
the  hats  to  pay  and  discharge  the  notes,  but  that  no  person 
attended  to  receive  them,  and  that  he  had  always  been  ready, 
and  still  was,  to  deliver  them  at  the  place  sippointed,  if  the 
plaintiff  would  attend  to  receive  them."  This  was  held  to 
be  a  good  defence  to  the  action.  By  an  examination  of  the  an- 
swer, and  amended  answer,  the  court  will  perceive  that  the 
defence  set  up  in  the  case  at  bar,  and  in  the  one  first  cited, 
are  in  substance,  precisely  the  same,  and  almost  the  same  in 
words.  And  I  submit  to  the  court,  whether  in  view  of  the 
doctrine  here  laid  down,  the  court  below  should  not  have 
overruled  the  demurrer  of  plaintiff. 

The  next  decision  I  wish  the  court  to  notice,  is  in  the  case 
of  Miichell  et  cd.  v.  Merritt,  2  Blackford,  89.  In  deciding  this 
case,  the  court  says :  '^  If  the  defendants  had  been  ready  at 
the  time  and  place  to  deliver,  and  found  no  person  there  to 
receive,  they  could  have  pleaded  that  fact  in  bar,  with  as 
much  effect  and  with  as  little  inconvenience,  as  they  could 
an  actual  delivery,  if  there  had  been  one." 

In  Chitty  on  Contracts,  7th  Am.  edition,  p.  727,  note,  the 
court  will  see  the  law  fully  laid  down,  and  it  is  there  declared 
that  if  the  defendant  shows,  that  he  "  was  at  the  place  ap- 
pointed at  the  proper  time,  ready  to  deliver  the  goods,"  the 
defence  is  good.  In  view  of  these  decisions,  and  the  other 
authorities  cited,  in  the  opinions  to  which  I  have  referred,  I 
think  the  court  cannot  for  a  moment  doubt,  that  if  the  de- 
fendant in  this  case,  was  ready  at  the  proper  time  and  in  the 
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proper  place,  to  deliver  the  brick,  according  to  the  tenor  and 
effect  of  the  note,  and  he  so  informed  the  plaintiff,  and  plain- 
tiff refused  to  receive  the  same,  he  is  discharged  from  ius 
contract 

But  there  is  another  view  of  this  question,  which  I  wish 
to  notice  briefly.  The  court  will  observe,  that  I  have  thus 
&r  in  my  argument,  assumed  that  there  was  a  particular  place 
specified  in  the  note  where  the  brick  was  to  be  delivered. 
The  language  of  the  note  is,  "  in  the  city  of  Keokuk."  It 
seems  to  me  very  clear,  that  defendant  brings  himself  within 
the  meaning  and  intent  of  his  contract,  by  delivering  or  ten- 
dering the  brick  anywhere  in  the  city  of  Keokuk.  But  I 
will  not  stop  to  argue  that  question,  because  it  certainly 
makes  no  difference  to  us,  whether  this  be  so  or  not. 

I  proceed  now  to  discuss  the  question,  supposing  and  as- 
suming that  this  note  is  a  ^^  note  for  the  payment  of  specific 
property,  where  noplace  of  payment  is  designated," — grant- 
ing even  that  to  be  the  case — still,  I  think,  there  can  be  no 
question  but  that  the  amended  answer  in  this  case,  sets  out 
a  good  and  sufficient  tender  to  bar  the  action.  The  question 
here  arises,  where  is  a  tender  to  be  made,  when  no  place  is 
designated  ?  I  answer,  in  the  language  of  Bouvier, ''  at  such 
reasonable  place  <is  the  creditor  shall  appoinV^  Bouvier'sin- 
stitutes,  8d  vol.  18. 

We  show  in  our  answer,  that  we  were  ready  to  deliver  the 
brick,  offered  to  do  so,  and  the  plaintiff,  instead  of  designating 
according  to  law,  the  place  where  lie  would  receive  them,  refused 
to  accept  them  at  aU.  Our  duty  was  then  at  an  end;  we  had 
done  all  we  could  do.  We  hi^  complied  with  the  law,  and 
more  than  that.  And  we  had  given  him  notice,  so  that  he 
oould  have  no  excuse  whatever,  for  refusing  to  designate  a 
place,  and  receive  the  brick.  The  court  will  observe  that 
there  is  a  distinction  made  in  the  books,  between  ponderous 
articles,  and  those  which  are  not  ponderous.  K  the  article 
is  not  ponderous  or  cumbersome,  (seeChitty  on  Cont.  727,  n.,) 
then  it  is  proper,  when  no  other  inference  can  be  drawn  from 
the  contract,  for  tender  to  be  made,  at  the  plaintiff's  place  of 
residence ;  but  if  the  article  be  cumberous,  (such  as  brick^) 
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then  the  plaintiff  or  vendee,  must  appoint  a  place  to  reoeiye: 
them.    Hotvard  y.  Miner,  20  Maine,  825. 

Theoourt  will  also  observe,  by  an  examination  of  the  note^ 
referred  to  above,  (Chitty's  Con.  p.  727,)  that,  "  if  the  cied* 
itor,  being  notified,  re/uses  or  neglects  to  appomty  or  avoids 
and  prevents  the  notice,  the  debtor  may  appoini;  a  place  and 
deliver  the  articles  there."  Such  is  precisely  what  the  debts^ 
or  did  in  this  case.  Plaintiff  having  refused  to  receive  them: 
atall,  much  less  appoint'a  place  to  receive  them,  he  did  all' 
that  remained  for  him  to  do.  He  complied  with  the  require^ 
ments  of  his  contract,  as  nearly  as  possible.  He  procured 
the  brick  and  had  them  ready  ''  in  the  city  of  Keokuk,"  and 
has  since  at  "  all  times,"  kept  them  ready.  It  is  clear,  that- 
he  could  have  done  no  more ;  that  it  was  necessary  to  do  no 
more ;  and  that  unless  the  law  is  unreasonable  and  unjust  in 
its  demands^  (and  it  is  not,)  he  is  discharged  from  iur&er 
liability.  As  to  my  second  proposition,  there  can  certainly-' 
be  no  controversy,  as  the  authorities  are  uniform  on  the  point. 
Bouvier  lays  down  the  law  in  this  very  clear  language :  ^  A 
peoper  tender  of  the  goodjs  will  pass  the  title  to  the  creditor,, 
a&d  the  debtor  will  be  absolved  from  obligation."  BouvierVr 
Inst  voll  3^  page  18.  Our  own  Supreme  Court,  in  the  caae 
before  referred  to,  ((?ame5  v.  Moffinmg,)  decided  the  question 
in  the  same  way.  The  court  say,  that  if  a  proper  tender  0 
made,  ^'the  debt  is  thereby  discharged,  and  the  prop^iy 
posses  to  the  creditor."  See  also  Chitty  on  Contracts,  same 
note  above  refi^Ted  to.  In  the  case  of  MUchdl  v.  Msrritij  % 
Blackford,  89,  the  Supreme  Court  of  Indiana  says :  "  By 
the  tender  and  reftisal,  or  that  which  is  equivodent,  the  prop- 
erty becomes  vested  in  the  creditor,  and  his  right  to  sue  upoit 
the  contract  is  at  an  end."*  I  have  fbuod  no  decisions  ad- 
viBise  to  these,  and  I  presume  the  doetrine  will  not  be  que»- 
tioDed  by  the  opposite  Goansel. 

B.  H,  Biarrison,  for  the  appellee; 

I  snbmit  to  the  court  that  in  order  to  a  sufficient  legal 
tender  of  specific  articles,  something  more  l^an  readiness  to 
d^rer,  even  ^ea  that  readiness  is  made  known  to  the 
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payee,  is  necessary.  This  is  a  note  given  for  $260  in 
money,  with  interest,  but  whicih  might  have  been  discharged' 
up  to  the  day  it  was  due,  and  not  an  hour  beyond  that  day, 
in  good,  merchantable  brick.    See  Transcript,  page  1. 

This  is  alternative,  and  "until  ^  day  of  payment,  the 
debtor  may  have  his  election,  but  after  the  day  of  payment* 
is  past,  his  right  of  election  is  gone,  and  the  payee's  right  to- 
demand  money,  is  absolute."  See  Church  v.  Peterson^  Penri. 
R  801,  and  also,  Chitty  on  Contract  page  624,  note.  Did 
fliis  defendant  take  the  steps  necessary  to  avail  himself  of 
this'  privilege  of  election,  taking  his  answer  as  true,  which 
is  otily  done  for  the  purpose  of  this  demurrer?  Most  cer- 
taiiily  not.  These  were  ponderous  articles,  and  there  was 
no  specified  place  of  delivery,  except  the  very  general  one 
of  the  "  city  of  Keokuk."  His  first  duty,  then,  was,  to  ascer- 
tain firom  Williams,  at  what  place  in  the  "  city  of  Keokuk," 
he  desired  them  to  be  delivered.  If  Williams  refused  to  ap- 
point a  place,  then  Triplett  might  have  appointed  a  conve- 
nient place  and  notified  Williams,  that  he  might  attend  and 
receive  his  property,  if  he  saw  proper  to  do  so.  This  is  so 
plainly  the  law,  that  counsel  will  hardly  deny  it,  and  the* 
court  most  certainly  will  not  need  to  be  referred  to  authori- 
ties. And  yet  it  is  not  averred  in  this  answer,  that  such 
flfeps  were  taken. 

A  place  of  delivery  is  specified.  This  defendant,  if  he' 
wished  to  have  the  benefit  of  his  election,  should  on  the 
day  this  note  waajiue  (not  later),  havie  at  the  place  specified, 
delivered  the  brick  by  setting  apart  and  designating  them  as 
the  property  of  the  plaintiff.  "  Where  there  is  a  contract  fot 
the  delivery  of  specific  articles  at  a  time  and  place  specified, 
the  absence  of  the  promisee  at  such  time  and  place,  does  not 
dispense  with  such  acts,  on  the  part  of  the  promissor,  as  atiei 
netessary  to  vest  the  property  in  the  promisee."  Smith  V. 
Loamis^  7  Conn.  110,  and  also  Chitty  on  Contracts,  8th  Amef. 
ed.  623,  note. 

In  2  G.  Greene,  264,  the  court  say :  "  If  the  debtor' 
makes'  a  tender  of  the  specific  property  he  hAs  promised,  and 
properly  designate  and  set  them  apari  at  the  time  and  place 
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stipulated,  and  the  creditor  is  not  there  to  receive,  or  refuses 
to  accept  the  property,  the  debt  ia  thereby  discharged,  and 
the  right  of  property  in  the  articles  thus  designated  and  set 
apart  at  the  time  and  place  stipulated,  passes  to  the  creditor." 
On  page  255 — same  case,  Oames  v.  ifonniw^— they  say,  in  com- 
menting on  the  decision  found  in  8  Blackford :  the  reason- 
ing of  the  court  clearly  shows,  that  something  more  than  a 
mere  readiness  to  deliver  must  be  proved,  in  order  to  dis- 
charge the  defendant  from  all  liability  on  the  contract.  In 
order  to  keep  those  articles  safe  for  the  creditor,  they  mnst 
have  been  set  apart  or  designated  as  the  property  of  the  cred- 
itor, and  not  remain  indiscriminately  commingled  with  like 
articles  retained  by  the  debtor,  or  owned  by  others."  See 
also  2  Kent's  Com.  507,  508 ;  4  Wend.  528,  and  13  lb.  95, 
97 ;  7  Conn.  110 ;  4  K  H.  46,  and  14  Vt  457. 

But  it  is  useless  to  multiply  authorities.  The  rule  is  firmly 
established,  and  has  been  so  held  by  this  court  in  the  case  of 
Oames  v.  Manning,  referred  to.  Not  a  step  has  been  taken 
by  Triplett  to  bring  himself  within  the  rule.  He  did  not 
seek  Williams  to  have  a  place  specified.  He  did  not  at  any 
place  within  the  "  city  of  Keokuk,"  proceed  to  set  apart  or 
designate  any  brick  as  tendered  to  pay  the  plaintiff  this  debt 
Indeed,  so  deficient  is  this  answer,  that  if  it  had  been  of 
money  instead  of  specific  articles,  it  would  not  have  availed. 
A  bare  refusal  to  receive  the  sum  due^  and  a  demand  of  a 
larger  sum,  is  not  enough  to  excuse  the  actual  tender  of  the 
money.  See  Dunham  v.  Jackson,  6  Wend.  22,  and  authori- 
ties there  cited.  How  much  less  then,  would  a  mere  refusal, 
for  reasons  given,  doubtless  at  the  time,  excuse  in  this  case, 
a  tender  of  specific  articles? 

Again ;  it  was  necessary  to  prove  on  trial,  and  conse- 
quently necessary  to  aver  in  the  answer,  in  order  to  avail  in 
bar,  that  these  brick  were  counted ;  and  the  number  should 
have  been  stated,  that  the  plaintiff  could  have  disproved  the 
amount,  if  untrue.  The  number  is  not  set  out  in  the  answer, 
and  the  error  is  fatal  on  demurrer. 

Dorman  v.  Elder,  8  Blackford,  490,  was  an  action  for  the 
non-delivery  of  hogs,  worth  a  certain  sum,  and  it  was  pleaded 
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in  bar,  that  the  hogs  were  set  apart  at  the  time  stipulated, 
and  that  the  plaintiff  failed  to  attend.  It  was  held  by  the 
court,  "  that  the  plea  should  have  stated  the  number  of  hogs 
so  set  apart^  and  that  they  were  kept  at  the  place  for  the 
plaintiff  or  that  they  were  and  always  had  been  ready  to  be 
deliyered." 

For  these  reasons,  I  submit  that  the  answer  sets  up  nothing 
that  can  avail  in  bar  of  this  action,  and  that  the  demurrer  is 
well  taken. 

1.  He  did  not  seek  Williams  to  ask  a  place  of  delivery, 
and  as  there  was  no  specific  place,  this  should  have  been 
done. 

2.  He  does  not  aver  that  he  ever  even  offered  to  pay  the 
brick,  but  a  bare  readiness. 

8.  He  does  not  aver  that  the  brick  were  set  apart  at  the 
time,  and  thus  legally  tendered  to  plaintiff. 

4.  He  does  not  aver  that  the  brick  were  counted  out,  that 
the  plaintiff  might  know  whether  they  were  enough  to  meet 
the  demand,  and  this  was  necessary  before  any  tender  could 
be  made. 

There  has  been  no  tender,  actual  or  constructive,  and  not 
even  an  offer  to  pay  is  averred,  but  only  a  readiness.  I  will 
pursue  this  argument  no  farther,  but  rest  firm  in  the  convic* 
tion  that  this  court  will  not  unsettle  a  doctrine  so  fully  estab- 
lished for  many  years,  and  re-affirmed  by  our  own  su- 
preme bench. 

Stockton,  J. — The  demurrer  to  defendant's  answer,  which 
was  sustained  by  the  District  Court,  presents  only  one  ques- 
tion for  our  consideration,  viz :  was  the  plaintiff's  right  ot 
action  defeated,  by  his  refusal  to  receive  the  brick,  when  no- 
tified by  defendant,  at  the  time  the  note  was  due,  he  was 
ready  to  deliver  them  according  to  his  agreement  ?  It  is 
claimed  for  plaintiff,  that  something  more  than  readiness  to 
pay,  is  necessary  to  be  offered  by  defendant,  even  when  that 
readiness  is  made  known  to  payee,  and  he  refuses  to  receive 
the  property ;  that  it  was  defendant's  duty  to  ascertain  at 
what  place  in  the  city  of  Keokuk,  the  payee  would  have  the 
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articles  delivered ;  and  when  the  place,  is  specified,  that  de^ 
fendant  should  deliver  the. articles  at  the  place,  by  settiog 
them  apart  and  designating  them  as  the  property  of  payee ; 
that  if  payee  refused  to  designate  the  place,  that  then  de- 
fendant may  appoint  the  same,  and  notify  payee  to  attend 
and  receive  the  property ;  and  that  even  the  absence  of  the 
payee,  does  not  dispense  with  such  acts  on  the  part  of  the 
defendant,  as  are  necessary  to  vest  the  property  in  the 
plaintiff. 

We  readily  concede  that  something  more  than  an  offer  to 
perform  by  defendant,  and  refusal  to  receive  on  the  part  of 
the  payee,  is  necessary,  to  discharge  the  defendant  from  all 
liability  on  the  promissory  note.  But  there  is  a  elf  ax  distinc- 
tion between  the  averment  of  sufficient  &cts  on  the  part  of 
defendant,  to  release  him  entirely  from  the  obligations  of  his 
contract,  as  amounting  to  full  payment  or  performance,  and 
the  averment  of  such  &cts  only,  as  may  defeat  the  present 
actioD,  and  excuse  the  defendant  from  the  payment  of  the 
note,  until  plaintiff  shall  demand  the  delivery  of  the  prop- 
erty, or  notify  defendant  that  he  was  willing  to  receive  it. 
The  defendant,  by  tendering  the  brick  to  the  plaintiff,  and 
properly  designating  and  setting  them  apart  for  him,  at  the 
time  and  place  stipulated,  although  plaintiff  may  not  be  pre- 
sent to  receive  them,  cr  refuses  to  accept  them,  is  discharged 
of  his  debt,  and  the  right  of  property  in  the  brick,  thus  des- 
ignated and  set  apart,  rests  in  the  plaintiff  See  Code, 
§§  961,  968 ;  Games  v.  Manning,  2  G.  Greene,  254. 

But  it  is  not  claimed,  in  ihe  present  case,  on  the  part  of 
the  defendant,  that  he  is  discharged  wholly  from  his  obliga- 
tion. He  can  only  be  so  discharged  by  payment,  or  by  tender, 
in  the  manner  indicated  above.  Where,  however,  the  debt- 
or has  notified  the  payee  of  his  readiness  to  pay  the  note,  by 
delivering  the  brick,  and  the  payee  reftises  to  receive  them, 
we  think  the  debtor  is  relieved  from  the  ftirther  duty  of 
tendering  the  property,  or  paying  the  note,  imtil  the  creditor 
by  subsequent  demand,  informs  him  of  his  willingness  to  re- 
ceive it.  In  the  present  case,  the  defendant  has  indicated  to 
the  plaintiff  his  election  to  deliver  the  brick,  according  to  the 
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tenor  of  the  note.  A  refusal  to  recelTerthem,  bo  far  i^lioves 
him  from  the  duty  of  tendering  the  brick,  or  setting  them 
apart  for  the  plaintiff  that  the  obligation  cannot  be  oonvertad 
into  a  money  demand,  or  its  payment  as  such  enforced,  with- 
out a  further  demand  upon  defendant.  When  once  the  elec- 
tion is  made  to  pay  in  the  specific  articles,  and  notice  given 
by  defendant  of  his  readiness  to  deliver  them,  a  refusal  to  re* 
ceive  them,  discharges  the  defendant,  imtil  a  subsequent  de- 
mand shall  revive  his  liability. 

At  the  election  of  defendant^  his  obligation  was.  to  deliver 
to  plaintiff,  on  a  day  certain,  at  the  n^rket  price,  good,  mer- 
ehantable  bricks,  in  the  city  of  Keokuk,  to  the  amount  of 
'$260.  On  the  day  appointed,  he  had  the  brick  ready  to 
deliver,  and  so  informed  the  plaintiff,  who  refused,  to  receive 
them.  This  notice .  to  plaintiff,  we  think^  amounted  to  a*  re- 
quest to  him  to  appoint  the  place  where  the  brick  should  be 
delivered  by  defendant.  This  was  enough  for  the  defendant 
to  discharge  him  of  this  action.  It  was ,  then  not  necessary 
for  him  to  tender  or  deliver  the  brick.  It  is  well  aettled, 
that  a  tender  or  delivery,  may  be  dispensed  with  by  the  pos- 
itive acts  or  declarations  of  the  payee.  Oage  v.  Kendall^  15 
Wendell,  639 :  Bellinger  v.  KeUs,  6  Barbour,  281;  SUme  v. 
Spraguey  20  lb.  609 ;.  tSUfigerlmid  v.  Morse,  8  Johnson,  478 ; 
Tibb8(k  Clarke  y,  Ttmherldke^  4  Littell,  12 ;  Barker  v.  Par- 
kenham,  2  Washington  Circt.  142. 

If  we  are  correct  in  this  view  of  the  subject,  then  defend- 
ant is  relieved  of  the  necessity  of  ascertaining  at  what  place 
in  the  city  of  Keokuk,  plaintiff  required  the  bricks  to  be  de- 
livered. After  a  refusal  to  receive  them,  he  might  well  con- 
clude that  such  an  inquiry  was  dispensed  with.  The  con- 
troversy between  the  parties  is  not^  as  we  understand  it,  as 
to  the  place  of  delivery.  It  is,  whether  defendant  may  dis- 
charge his  obligation  in  money,  or  in  good,  merchantable 
brick,  at  the  market  piice.  If  he  shows  no  excuse  for  his  non- 
performance, the  plaintiff  is  entitled  to  be  paid  in  money. 
This  excuse,  we  think,  he  has  shown  in  the  refusal  of  plain- 
tiff to  receive  the  brick.    And  such  being  our  conclusion, 
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we  think  the  demurrer  to  defendaat's  answer,  was  improp- 
er! j  sustained.  The  judgment  of  the  District  Court  is,  there- 
fore, reversed. 


104  ml  Zeigleb  t;.  Yancb. 


127  aS  Where  one  of  the  judges  of  the  Supreme  Court,  la  disqualified  fi*om  taking  part 

in  the  determination  of  a  cause,  ftom  interest,  oonsanguinity,  or  otherwise^ 
and  the  decision  of  the  court  below  stands  aiBrmed,  hj  reason  of  a  diriaioii 
of  opinion  between  the  other  two  judges,  the  judgment  does  not  differ  fitxn 
that  pronounced  in  an  j  other  oase^  or  in  those  cases  in  which  there  ia  a  con- 
corrence  of  the  tribunal  in  granting  or  refusing  the  remedy  sought. 

Whether  the  judgment  pronounced,  shall  be  the  result  of  concurrence^  or  non- 
concurrence,  the  sentence  which  follows  is  that  of  the  law,  and  is  alike  un- 
der the  control  of  the  court  during  the  term  at  which  it  is  rendered. 

The  Supreme  Court  possesses  the  power  to  grant  a  rehearing  in  a  case,  whidi 
has  been  affirmed,  in  consequence  of  one  of  the  judges  of  the  court  being  dis- 
qualified trom  acting,  and  a  diviabn  of  opinion  between  the  other  two 
judges. 

And  where  in  such  a  case^  after  a  rehearing  had  been  ordered,  a  motion  was 
made  to  set  aside  the  order  granting  a  rehearing,  on  the  ground  that  the 
court  had  no  authority  to  set  aside  the  judgment  of  affirmance,  the  motion 
was  overruled. 

Under  the  rules  of  the  Supreme  Court,  on  applications  for  a  rehearing^  the  op- 
posite party  has  no  hearing;  and  after  a  rehearing  is  granted,  such  party  is 
entitled  to  a  reasonable  time  in  which  to  prepare  for  the  re-aigument,  after 
being  notified  of  the  rehearing. 

AppecUfrom  the  MtAscatine  District  Court. 

This  cause  was  heard  at  the  December  term,  1855. 
Woodward,  J.,  having  been  of  counsel,  took  no  part  in  its 
determination.  It  was  continued  under  advisement,  until 
the  June  term,  1856,  at  which  time  the  judges  hearing  the 
same,  being  divided  in  opinion,  an  order  was  entered  affirm- 
ing the  judgment  of  the  District  Court,  as  contemplated  bj 
section  1552  of  the  Code.  At  the  same  time,  a  petition  for  a 
rehearing  was  filed,  the  consideration  of  which  was  con- 
tinued to  the  present  term,  and  an  order  entered  during  the 
first  week  thereof,  that  the  cause  be  reheard.    The  defend- 
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ant  now  moves  for  a  reconsideratioD  of  the  order  granting 
tibe  rehearing ;  that  the  same  be  set  aside ;  and  that  the  judg- 
ment of  aJBSrmance  stand  as  the  final  adjudication  of  the 
cause  in  this  court,  for  the  following  reasons: 

1.  There  was  no  authority  in  the  court,  to  set  aside  the 
judgment  which  the  defendant  obtained  by  operation  of 
law. 

2.  The  affirmance  of  the  judgment  was  a  legal  right  of  the 
defendant,  and  the  court  had  no  power  to  interpose  to  defeat 
that  right. 

8.  Whenever  the  state  of  facts  contemplated  in  sections 
1551  and  1552  of  the  Code,  exists  in  relation  to  any  case, 
that  moment  the  case  is  beyond  the  reach  of  the  court,  and 
it  is  decided  by  the  law,  and  not  by  the  court. 

4.  The  defendant's  right,  being  a  legal  one,  does  not  de- 
pend upon  the  opinion  of  the  courts  nor  upon  the  merits  of 
the  cause,  but  upon  the  state  ofihejacts. 

6.  Such  a  case  is  out  of  the  ordinary  track ;  the  judgment 
does  not  depend  upon  the  concurrence  of  the  court,  but  upon 
the  non-concurrence.  It  is  tJie  law  stepping  in,  to  restore  or- 
der out  of  confusion. 

J,  Scott  Richman^  for  the  motion. 

WhiUiker  Jc  Orant,  contra. 

Wbight,  0.  J. — ^The  determination  of  this  question,  in- 
volves the  construction  of  section  1552  of  the  Code,  which 
reads  as  follows :  "  Where  the  court  is  equally  divided  in 
opinion,  the  cause  must  stand  for  a  re-argument,  unless  the 
the  third  judge  is  legally  disqualified  from  serving.  In  such 
cases,  the  judgment  of  the  District  Court  shall  stand  affirmed, 
but  the  decision  is  of  no  further  force  or  authority."  This 
section  contemplates:  First.  A  state  of  case,  where  one  of  the 
judges  shall  be  absent,  but  who  is  not  disqualified  from  tak- 
ing part  in  the  determination  of  the  particular  cause.  In 
such  a  case,  if  a  division  of  opinion  occurs,  the  cause  is  to 
stand  for  re-argument     I^  however,  as  in  the  case  before 

Vol.  m.  84 
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U8)  a  diyision  occimi,  and  such  tbijrd  judge  is  legally  disquali- 
fied from  serving,  firom  interest^  QCHuaapguinity,  or  otlierwiae^ 
the  judgment  appealed  from,  is  to  stand  afiJurmed.  And  the 
argument  is,  that  the  judgment  in  such  an  events  is  not  the 
result  of  a  concurrence  of  opinion,  but  is,  that  judgment 
which  follows  as  a  legal  and  neoessary  sequence  firom  the 
non-concurrence  of  those  members  of  the  court  who  alone 
can  take  part  in  the  decision ;  that  when  such  an  affiimance 
takes  place,  the  cause  is  beyond  the  reach  of  the  court ;  that 
the  rights  of  the  parties  are  settled  by  the  law,  and  not  by 
the  court;  that  on  such  non-concurrence,  the  defendant  had 
a  legcU  right  to  have  the  judgment  of  the  court  below  stand ; 
and  that  there  is  no  power  to  afterward  >  disturb  or  interfere 
with  the  right  so  acquired.  Let  us  ask,  wba);  is  a  judgment  ? 
We  answer,  that  in  the  broadest  sense,  under  our  law,  it  is 
the  -final  adjudication  of  a  civil  action.  Such  fiqal  adj  udica- 
tion  is  not  the  resolve  or  decree  of  the  court,  but  the  senienee 
of  the  law  pronounced  by  tlie  court^  in  the  action  or  question 
before  it.  The  judgment  is  the  ac<  of  the  law^  delivered  by 
the  court;  or,  as  it  is  in  some  instances  defined,  the  remedy 
prescribed  by  the  law,  for  the  redress  of  injuries,  the  suit  or  ac- 
tion being  the  vehicle  or  means  of  administering  such  reme^ 
dy.  With  this  definition  in  view,  we  are  unable  to  see  in 
what  the  judgment  in  this  case,  difi;er8  from  that  pronounced 
in  any  other  case,  or  in  those  cases  in  which  there  is  a  con- 
currence of  the  tribunal  in  granting  or  refusing  the  remedy 
sought  If  this  court  concludes  that  the  judgment  of  the 
court  below  should  be  afiinned,  this  is  but  the  sentence  of 
the  law,  and  the  afiirmance  follows.  If  the  conclusion  is,  that 
the  action  of  the  District  Court  has  been  erroneous,  then  the 
like  sentence  reverses  the  case,  and  the  parties  are,  so  long 
as  such  judgment  shall  stand,  entitled  and  subject  to  all  the 
rights  and  liabilities  resulting  &om  such  an  order.  In  either 
event,  the  rights  of  the  parties  are  settled  by  the  law,  the 
court  hftving  only  applied  the  law  to  the  questions  presented. 
So,  in  this  case,  the  law  contemplate  the  same  deliberation ; 
the  same  applications  of  the  law ;  and  if  after  such  delibera- 
tion, it  is  considered — consideratum  est  per  curiam — ^that  the 
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two  minds  cannot  concur,  the  law  says,  there  shall  be  an  affirm- 
ance. But  suppose  the  two  minds,  upon  more  mature  and 
further  consideration,  do  concur  in  the  application  of  the  law, 
why  may  not  the  court  act  upon  the  question  further,  and 
pronounce  what,  after  due  deliberation,  is  believed  to  be  the 
sentence  of  the  law  ?  Where  there  is  concurrence  in  the 
first  instance,  the  judgment  is  regarded  as  settling  the  rights 
of  the  parties.  If,  however,  on  application  afterwards  prop- 
erly made,  it  should  be  considered,  that  the  judgment  pro- 
nounced was  not  the  legal  sentence  which  ought  to  follow, 
the  question  may  be  again  considered,  and  the  rights  of  the 
belligerents  be  again  adjudicated ;  and  whether  the  judgment 
pronounced,  shall  be  the  result  of  concurrence  or  non-con- 
currence, the  sentence  which  follows  is  that  of  the  law,  and 
is  alike  under  the  control  of  the  court  during  the  term  at 
which  it  is  rendered.  We  can  see  no  reason,  in  practice  or 
theory,  why  the  rights  of  a  party  in  case  of  non-concurrence, 
are  or  should  be  more  fixed  or  vested,  or  less  liable  to  be  dis- 
turbed or  defeated,  than  when  such  rights  are  settled  as  the 
result  of  concurrence.  We  think  the  motion  should  be  over- 
ruled. 

Applications  for  rehearing  are  presented  under  the  rules 
of  this  court,  by  the  unsuccessful  party.  The  opposite  party 
has,  on  such  applications,  no  hearing.  In  this  case,  the  de- 
fendant states,  that  be  had  no  notice  of  the  order  granting 
the  rehearing,  until  yesterday ;  and  that  it  will  be  impossi- 
ble for  him  to  prepare  for  argument  at  this  term.  We  think 
that  under  such  circumstances,  he  is  entitied  to  a  continuance. 
After  the  order  affirming  the  case,  he  would  not  be  bound  to 
take  notice  of  any  subsequent  steps  taken  by  his  adversary, 
or  any  action  of  the  court,  until  notified  thereof  and  after 
such  notice,  was  entitied  to  a  reasonable  time  to  prepare  for 
the  re-argument.    Cause  continued. 
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West  v.  The  Steamboat  Berlin. 

Where  in  an  action  against  a  steamboat,  for  damages  for  the  non-peiformaDoe 
of  a  contract  for  the  transportation  of  freight  from  Dubnqne  to  St.  Panl,  the 
defendant  offered  as  a  witness,  the  master  of  the  boat,  who,  being  sworn  on 
his  voire  dirt^  testified  as  follows :  *'  I  was  captain  and  part  owner  at  the 
time  when  the  contract  with  the  plaintiff  was  entered  inta  I  have  no  in- 
terest in  the  present  suit.  I  sold  out  before  the  present  suit  was  instituted, 
and  before  It  was  thought  o£  Nothing  was  said  about  any  claim  on  the 
part  of  the  plaintifE|  when  I  sold.  It  was  not  known  then,  that  he  intended 
any  proceedings  ;**  and  was  permitted  to  testify  in  chie^  against  the  objec- 
tion of  the  plaintiff ;  and  where  there  was  no  evidence,  showing  who  appeared 
as  owners  of  the  boat,  or  to  whom  the  witness  sold  his  interest  in  the  boa^ 
or  upon  what  terms ;  Hdd^  That  the  witness  was  properly  admitted  to  tea- 
tifj. 

AH  contracts  are  to  be  construed  with  reference  to  their  nature  and  snbjeck 
matter,  and  to  the  contingencies  to  which  they  are  subject 

Where  in  an  action  against  a  steamboat,  for  the  non-performance  of  a  contract 
to  transport  certain  pork  from  Dubuque  to  St.  Paul,  Which  oontract  was  eTi- 
denced  by  five  bills  of  lading,  signed  by  the  captain,  all  of  which  contained 
the  words,  "  shipped  in  good  order  and  condition,"  and  the  usual  resenra- 
tion  of  "unavoidable  dangers  of  the  river  and  fire,  only  excepted,"  and  one 
of  which  contained  the  additional  clause:  *^  with  the  usual  privileges^"  the 
petition  alleged  that  the  goods  were  not  taken  to  their  destination,  but  were 

«  stored  and  left  at  Reed's  Tending,  some  eighty  or  ninety  miles  from  St.  Panl ; 
and  where  the  owners  of  the  boat  appeared  and  answered,  that  the  pork  was 
unmerchantable,  and  that  the  plaintiff  sustained  no  loss  by  reason  of  the  de- 
lay or  otherwise ;  that  at  the  time  of  the  shipment  at  Dubuque,  the  plaintiff 
well  knew,  that  the  season  for  navigation  ih)m  Dubuque  to  St  Paul  had 
passed,  and  that  the  regular  boats  in  said  trade  had  withdrawn  by  reason  of 
the  lateness  of  the  season,  and  the  extra  hazard  of  frost,  ioe,  and  severe 
weather,  whereby  the  navigation  was  liable  to  be  closed  at  any  day ;  that  the 
steamboat  Berlin  was  a  small  boat,  of  limited  capacity,  not  calculated  bj 
size  or  form  for  speed,  and  ran  by  daylight  only,  all  of  which  was  known  to 
plaintiff;  that  the  plaintiff,  being  desirous  of  sending  a  quantity  of  pork  and 
flour  to  St  Paul,  and  other  points,  applied  to  the  captain,  to  undertake  the 
trip  fit)m  Dubuque  to  St  Paul,  and  in  order  to  induce  him  thereto,  agreed 
with  the  captain,  that  if  at  any  point  on  such  trip,  the  farther  navigation  of 
the  river  should  be  found  impracticable,  by  reason  of  the  oold  or  stomijr 
weather,  or  if  the  said  captain  should  judge  it  unsafe  and  hazardous  to  pro* 
ceed  farther,  then  he  might  store  said  pork  and  flour,  and  return;  that  the 
captain,  relying  upon  such  contract,  agreed  to  make  the  trip ;  that  the  plain- 
tiff knew  the  goods  were  shipped  on  an  open  flat  boat,  to  be  towed  by  the 
steamboat,  as  well  as  on  the  steamboat ;  that  at  the  time  of  making  the  billa 
of  lading,  the  plaintiff  falsely  represented  to  said  captain,  that  the  said  spe- 
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cial  priTileges  stated  in  the  agreement^  were  spedallj  named  and  written  in 
the  bills  of  lading;  that  said  detain,  relying  upon  such  pretences  and  rep- 
resentations! signed  the  same,  without  any  explanation ;  that  the  boat  with 
all  due  diligence,  according  to  her  capacity  and  custom,  proceeded  on  her 
^^7^^  i  ^^  ibo  increasing  severity  of  the  weather,  and  the  high  winds  then 
prevailing,  hindered  and  delayed  the  boat,  so  that  on  arriving  at  Reed's  Land- 
ings near  the  foot  of  Lake  Pepin,  the  fiurther  prosecution  of  the  trip  became 
impracticable,  and  said  captain  determined  that  he  could  proceed  no  farther 
with  an  open  flat  boat,  heavily  laden  in  tow ;  that  there  being  no  means  of  fo^ 
warding  the  goods,  they  were  stored  until  they  could  proceed  at  the  open- 
ing of  navigation  in  the  Spring;  that  in  February,  1854,  the  plaintiff  took 
possessioii  of  the  pork,  so  stored,  and  forbade  the  defendant  having  any  &r- 
ther  power  or  control  over  the  same,  and  so  discharged  defendant  fh)m  any 
farther  obligation  under  the  contract ;  which  answer  also  daimed  pay  for  the 
freight,  pro  rata,  and  the  new  matter  in  which  was  denied  by  the  replication ; 
and  where  it  appeared  from  the  evidence,  that  pork  was  worth  from  $16  to 
$18,  at  Reed's  Landing,  and  $20  at  St  Paul ;  that  the  boat  had  a  barge 
<Mr  a  flat  in  tow,  on  which  the  freight  was  conveyed  in  part  or  wholly;  that 
there  was  but  one  engineer  and  but  one  pilot,  and  he  a  raft  pilot  only,  and 
not  acquainted  with  the  river  above  Lake  Pepin ;  that  the  boat  could  run  by 
daylight  only,  for  some  reason  pertaining  to  herself)  and  not  to  the  weather 
or  the  river ;  and  that  the  freight  agreed  on  was  $1.60  per  barrel ;  and  where 
the  captain  of  the  boat  testified  as  follows :  "  We  (plaintiff  and  captain)  both 
thought  it  might  very  likely  happen,  that  the  Berlin  would  not  be  able  to 
reach  St.  Paul.  Plaintiff  said,  *  if  you  can't  get  through,  you  can  get  part 
through.'  When  the  boat  started,  plaintiff  ran  to  the  river  bank,  and  said, 
'if  you  can't  get  through,  try  and  get  to  Charley  Reed's,  and  deliver  the 
goods  there— he  is  the  best  man.' "  And  where  the  court  instructed  the 
jury  as  follows :  ''  Although  it  is  a  general  principle,  that  a  written  contract 
cannot  be  varied  by  parol  evidence  of  instructions  given  before^  or  at  the  tune 
the  contract  is  executed,  because  all  the  terms  of  the  agreement  are  sup- 
posed to  be  ezpreaeed  and  fixed  by  the  instrument ;  yet  you  may  take  into 
consideration  the  instruction  of  the  plaintiff  to  the  captain,  to  store  the  goods 
at  Reed's  Landing,  in  the  event  he  should  be  unable  to  go  fiurther,  for  this  is 
not  a  variation  or  contradiction  of  the  written  contract  I  say,  that  so  for  as 
it  would  go  to  show,  that  the  defendant  was  entitled  to  store  the  goods,  if  it 
was  impossible  for  the  boat  to  proceed  farther,  because  of  the  dangers  of  the 
river  and  the  closing  of  navigation,  it  would  not  be  a  variation,  but  on  the 
contrary,  as  rather  supporting  it,  for  the  bill  of  lading  excepts  the  unavoida- 
ble dangers  of  the  river,  and  reserves  the  '  usual  privileges,'  which  is  ad- 
mitted to  be  the  privilege  of  storing,  when,  by  reason  of  unavoidable  danger 
fi!om  ice,  the  fiuther  prosecution  of  the  voyage  is  impracticable ;"  to  which 
the  plaintiff  excepted. 

Mdd,  1.  That  the  danger  of  interruption  of  the  navigation,  entered  into,  and 
became  a  part  of  the  contract 

2.  That  a  boat  takhig  freight  in  November,  to  carry  fh>m  Dnbuque  to  St  Paul, 
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18  bound  to  traaspoit  it  to  that  plaoe ;  birt  it  is  not  fiecowwflyboqnd  to  oon- 
▼ey  it  there  doriog  the  tofme  searnn, 

3.  That  if  the  navigation  becomes  mpraetk&bk,  inoonseqneDoe  of  the  ooM,  the 
stonns,  or  the  ice  of  the  season,  the  boat  is  ezoasedtem  lhe»  fulfilling  tiie 
contract,  either  on  the  ground  of  the  act  of  the  Higher  Power,  or  because  of 
the  nature  of  the  oontract^  and  the  oontingenoiee  which  may  weU  come  witb- 
in  the  contemplation  and  foresight  of  the  parties,  or  in  view  of  the  daoae  eoc- 
oepting  the  unayoidable  dangers  of  the  river. 

4.  That  under  one  or  the  other  of  these  viewv^  the  boat  had  a  rigfatto  stop  and 
turn  about,  i/Qte  wjyage  became  mpracticabU. 

fi.  That  the  declarations  of  the  plaintifEl  as  proven  hj  12ie  oqvtain,  were  not  to 
be  viewed  as  varying  the  contract,  or  changmg  the  liabolity  of  the  boat,  bat 
were  to  be  regarded  only  as  directions  with  tohom  to  store  the  goods,  if  tiie 
boat  was  obliged  to  stqp. 

6.  Tbat  the  instruction  contained  nothing  but  what  pertained  to  the  contraot 

Where  in  such  a  case,  the  court  iDstructed  the  jury  asfollows:  "  If  at  the  time 
the  goods  were  shipped,  the  plaintiff  knew  the  diarocter  and  capacity  of  Ifae 
Berlin,  and  tbaA  it  was  neoeesarylbr  her,  in  order  to  cany  tfiis  fteigb^  totofw 
in  fiat  boats^  and  that  she  oonld  ran  only  in  dayligbt,  it  woidd  be  your  &atj 
to  consider  that  the  contract  was  entered  into  by  both  parties^  in  referenoe 
to  these  things ;  and  the  plaintiff  can  only  demand  that  the  boat  flboold 
make  such  speed*  as  such  a  boat  could  reasonably  madce,  and  encoonter  only 
snch  obstacles  and  risks  as  she  oonld  encoatrter  with  safely.  The  qneofion 
is  not,  what  oonld  a  larger  and  better  boat  have  done,  bat  what  eoold  tins 
boat  hare  done,  with  due  diligence  7  and  this  will  refer,  not  only  to  the  time 
when  the  goods  were  stored,  bat  to  any  subsequent  time  during  the  season  i^ 
Beld,  That  the  instraction  was  erroneous,  and  should  not  have  been  given. 

And  where  in  such  a  case,  ti>e  plaintiff  requested  the  oourt  to  ghre  the  fbUaw- 
ing  instructions:  "That  itwas  the  dotyof defeoMlaiittohaveaboat,staiaDoli, 
strong,  and  fit  for  tiie  business  of  transporting  fieigfat  from  Duboqae  to  St 
Paul,  at  the  season  of  the  year  when  the  oontract  wasentered  into.  3.  Tha* 
it  was  the  duty  of  the  defendant,  to  have  officers,  engineers,  and  crew,  suffi- 
cient in  number  and  oompetency,  to  man  the  boat  constantly,  day  and  nigbti'' 
which  instruotions  were  reCbsed ;  MM,  Hunt  the  iastractioiiswwe  imjNopsKty 
refused. 

And  where  in  such  a  case,  the  plaintiff  asked  the  court  to  instniot  the  jory  as 
follows  :^"  That  the  good  order  in  which  the  defendant  admits  by  the  bDk  of 
ladings  the  goods  were  reoeiTod,  refers  only  to  the  external  oonditioa,  and 
not  to  the  state  of  the  p<M'k  itseli;  with  referenoe  to  its  soondaea^'*  which 
instraction  was  reftised ;  Mddy  That  the  instraetioa  should  have  been  given. 

Appeal  from  the  Dubuque  District  (hurt 

This  is  an  action  against  a  steamboat,  instead  of  against 
the  owners  thereoi|  under  the  provisions  of  chapter  120  of 
the  Code.    The  action  is  brought  upon  five  bills  of  lading, 
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signed  by  the  captain  of  tlie  boat,  for  the  transportation  of 
two  fanndred  and  ihitty  barrels  of  mess  pork,  irom  Bubuqtie 
in  Iowa,  to  St.  Patil  in  Minnesota,  and  ten  bai^ls  of  the 
same  irom  Dabuque  to  Port  Douglass.  The  bills  of  lading 
are  in  the  nsoal  form,  contaxnii^  the  words :  *'  Shipped  in 
good  order  and  condition,  te^"  and  the  nsual  reservations 
of  unavoidable  dangers  of  the  riyer  and  fire,  only  excepted. 
But  one  of  them,  which  is  for  One  hundred  barrels,  contained 
this  additional  daase,  ^'with  the  usual  priyileges."  The 
petition  alleges,  that  the  contract  has  been  violated  in  this, 
that  the  goods  w6re  not  tsken  to  their  destination,  but  were 
stored  and  left  at  Reed's  Landing,  which  is  some  eighty  or 
ninety  miles  below  St  Paul.  The  plaintiff  claims  damage 
for  this  non«performanoe  of  the  contract,  and  as  items  of 
damage,  he  sets  up  ^e  loss  sustained  by  not  getting  the 
pork  to  St  Paul ;  the  loss  of  insurance;  the  trouble  and 
expense  of  going  to  Beed's  Landing,  to  look  after  and  take 
care  of  ike  pork ;  the  charges  paid ;  the  laying  out  of  the 
xtae  of  die  money ;  and  the  trouble  and  expense  of  shipping 
tiie  pork  from  Beed'6  Landing  to  St.  Paul. 

The  i!>wlier8  of  the  boat  appear  to  the  action,  and  in  de- 
fence, answer :  1.  That  the  pork  was  unmerchantable,  and 
that  the  plaLotiff  sustained  no  loss  by  reason  of  delay  or  other- 
wise ;  2.  That  at  ike  time  of  the  shipment  at  Dubuque,  the 
plaintiff  well  knew  that  the  season  for  navigation  fix)m  Du- 
buque to  St  Paul  was  passed,  and  that  the  regular  boats  in 
said  trade  had  withdrawn,  by  reason  of  the  lateness  of  the 
season,  and  th^  extra  hazard  of  frost  and  ice,  and  severe 
weather,  'wheteby  the  imvigation  was  liable  to  be  closed  a;t 
any  day  •;  thai  the  steamboat  Berlin  was  a  snudl  boat  of 
limited  capaoity<,  not  calculated,  by  size  and  form  for  speed, 
aod  ran  by  daylight  only ;  all  of  which  was  known  to  the 
plaintiff;  that  the  plaintiff  being  desirous  of  sending  a 
quantity  of  pork  and  flour  to  St  Paul,  and  other  points,  ap* 
I^ed  to  John  F.  Noel,  then  in  conmiand  of  the  boat,  to  un- 
dertake a  trip  from  Dubuque  to  St  Paul,  and  in  order  to 
induce  him  thereto,  the  plaintiff  ^eed  with  said  Noel^  that 
if  at  any  pdmt  in  -such  trip,  the  further  navigation  of  the 
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liver  should  be  found  impracticable,  by  the  reason  of  the 
cold  or  stormy  weather,  or  if  the  said  Noel  should  judge  it 
unsafe  and  hazardous  to  proceed  further,  then  he  might  store 
said  pork  and  flour,  and  return;  that  said  Noel,  relying 
upon  such  contract,  agreed  to  undertake  the  trip ;  that  the 
plaintiff  knew  the  goods  were  shipped  upon  an  open  flat 
boat,  to  be  towed  by  the  steamboat,  as  well  as  on  the  steam- 
boat ;  that  at  the  time  of  making  the  bills  of  lading,  the 
plaintiff  falsely  represented  to  said  Noel,  that  the  said 
special  privileges  so  as  aforesaid  stated  in  the  agreement^ 
were  specially  named  and  within  the  bills  of  lading,  and  said 
Noel  relying  upon  such  pretences  and  representations  of  the 
plaintiff,  so  &lsely  made,  signed  the  same,  without  any  ex- 
planation, whereby  the  plaintiff  defrauded  the  defendant  in 
procuring  the  said  supposed  bills  of  lading ;  that  under  the 
inducements  aforesaid,  the  boat  with  all  due  diligence,  ac- 
cording to  her  capacity  and  custom,  well  known  to  the  plain- 
tiff proceeded  on  her  voyage ;  that  excessive  severity  of  the 
weather,  and  the  high  winds  then  prevailing,  hindered  and 
delayed  the  boat,  so  that  on  arrival  at  Reed's  Landing,  near 
the  foot  of  Lake  Pepin,  the  farther  prosecution  of  the  trip 
became  impracticable,  and  said  Noel  determined  that  he 
could  proceed  no  farther,  by  reason  of  the  extreme  hazard 
of  such  late  navigation,  and  the  danger  of  ice  and  high  winds 
in  Lake  Pepin,  with  an  open  flat  boat,  heavily  laden,  in  tow, 
and  that  there  being  no  means  of  forwarding  the  goods,  they 
were  stored  until  they  could  proceed,  at  the  opening  of  navi- 
gation in  the  spring ;  and  that  in  February,  1854,  the  plain- 
tiff took  possession  of  the  pork,  so  stored,  and  forbade  the 
defendant  having  any  farther  power  or  control  over  the  same, 
and  so  discnarged  the  defendant  from  any  &rther  obligation 
under  his  contract.  The  owners  then  pleaded  a  set-off,  claim- 
ing their  freight  money,  pro  rata.  The  freight  agreed  upon 
was  one  dollar  and  fifty  cents  per  barrel.  There  was  a  re- 
ply. There  was  evidence  tending  to  show  that  pork  was 
worth  from  sixteen  to  eighteen  dollars  at  Reed's  Landing, 
and  twenty  dollars  at  St.  Paul.  There  was  also  evidence, 
tending  to  show  that  the  boat  had  a  barge  or  a  flat  in  toW| 
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on  whicli  her  fieiglit  was  conveyed,  in  part  or  wholly ;  that 
there  was  but  one  engineer  and  but  one  pilot  and  he  a  rcfft 
pilot  only,  and  who  was  not  acquainted  with  the  river  above 
Lake  Pepin ;  and  that  the  boat  could  run  by  daylight  only, 
for  some  reason  pertaining  to  herself,  and  not  to  the  weather 
or  the  river.  There  were  thirteen  instructions  given  to  the 
jury  by  the  court,  in  its  charge  in  chief,  and  eight  others 
were  asked  by  the  plaintiflF.  They  are  too  voluminous  to  set 
out  in  iuU  in  this  statement ;  but  those  to  the  giving  or  re- 
fusal of  which  exceptions  are  taken,  will  be  shown  in  the  opin* 
ion.  The  jury  found  a  verdict  for  the  defendant,  upon  which 
judgment  was  rendered,  and  from  which  the  plaintiff  ap- 
peals to  this  court,  where  he  assigns  for  error,  the  admission 
of  the  testimony  of  the  captain  of  the  boat,  and  the  giving, 
and  refusal  to  give,  certain  instructions. 

WiUse  <t  Blachlet/y  for  the  appellantt 

W.  T.  Barker^  for  the  appellee. 

WooDWABD,  J. — ^The  first  objection  made  in  the  case, 
which  we  will  notice,  is  that  made  in  the  admission  of  the  wit- 
ness NoeL  He  was  master  of  the  boat,  and  was  part  owner 
at  the  time  of  giving  the  bills  of  lading.  He  was  offered  as 
a  witness  on  the  part  of  the  defendant,  and  his  competency 
was  objected  to,  on  account  of  interest  Being  examined  on 
his  voire  dire,  he  testified  as  follows :  "  I  was  captain  and 
part  owner,  at  the  time  when,  &c.  I  have  no  interest  in  the 
present  suit ;  I  sold  out  before  the  present  suit  was  instituted, 
and  before  it  was  thought  of;  nothing  was  said  about  any 
daim  on  the  part  of  West,  when  I  sold.  It  was  not  known 
then,  that  he  intended  any  proceedings."  It  is  not  very  mani- 
fest why  this  question  is  made  in  this  court,  for  it  is  very 
slightly  treated,  and  does  not  seem  to  be  raised  with  much 
confidence.  So  far  as  the  examination  of  the  witness  only 
can  go,  it  clearly  exonerates  him  from  liability,  unless  that 
liability  is  involved  in  the  very  sale  itself,  under  the  idea  of 
an  implied  warranty  against  incumbrance  of  liability  to  past 
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daims.  No  argument  or  authority  is  offered  on  this  qnes* 
turn.  It  will  not  "he  pretended,  that  we  should  adjudge  thk 
question  in  such  a  destitution  of  facte  Telative  to  the  sale. 
There  is  no  evidence  concerning  it,  e!xQ|B|)t  the  above  testi- 
mony of  J.  P.  Noel,  the  master,  who  says :  "  Nothing  was 
said  about  any  claim  on  the  part  of  West,  when  I  sold."  We 
cannot  guees  at  the  terms  of  the  sale.  If  the  plaintiff  wished 
to  make  this  question,  he  should  have  had  'evidence  of  the 
contract  of  sale.  And  further,  the  papers  do  not  show  who 
appeared  as  owners  of  the  boat,  (which  they  should),  but  the 
testimony  is  all  before  the  court,  under  a  motion  for  a  new 
trial ;  and  in  looking  at  this,  we  find  that  J.  F.  Noel,  the 
zmaster,  is  brother  of  J.  B.  and  Anthony  Noel,  who  signed 
the  bond  for  the  release  of  the  boat.  Now,  if  we  should  as- 
sume that  these  are  the  owners,  and  who  had  been  Joint  own- 
ers with  J.  B.  Noel,  and  that  he  sold  to  them,  it  might  raise 
ihe  question  whether  selling  to  his  former  co-owners,  he 
would  be  liable.  It  is  apparent  that  we  cannot  settle  the 
question  in  the  absence  of  the  proper  fiusts,  and  that  the 
plaintiff  must  rest  upon  his  examination  upon  the  voire  dire^ 
as  unsatisfadtory  as  it  is.  In  this,  therefox^  tkefe  was  lio 
eiror. 

The  first  error  assiginted,  is  the  admission  of  the  above  wit- 
ness.  The  second  and  daiird  are  based  upon  the  giving  the 
iastructioDB  nnmb^^d  11  and  12,  which  are  here  given  in 
substance.  The  11th  is^  that^  "if  you  believe  that  tlie 
plaintifi^  to  induce  the  captain  to  undertake  the  trip,  agreed 
with  him^  that  if  at  any  point  in  the  trip,  the  further  navi- 
gation  of  the  river  Aould  be  found  impracticable,  by  reason 
of  the  cold  or  stormy  weather,  or  the  captain  should  judge 
it  unsafe  and  hafisardote  to  proceed  further,  tiien  defendant 
mi^t  store  the  goods;  and  that  Noel,  relying  upon  tiaai 
contract,  undertook  the  trip  and  signed  ihe  bills,  and  pto« 
ceeded  until  it  becaote  impracticable  to  proceed  fiurther,  then 
joUT  verdict  should  be  for  ihe  defendant."  7%e  twelM  is^ 
"  although  it  is  ia  general  principle,  that  a  written  contrail 
<$lauiot  be  varied  by  parol  evidence  of  instructions  given  be- 
ftmorat  the  tiinie  the  ooin^act  ia  executed,  beoauaettUihe 
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ierms  of  the  agreemeoit  aie  supposed  to  be  expressed  and 
&ced  by  the  instroment,  jet  you  may  take  into  consideratioA 
the  instruction  of  the  plaintiff  to  the  captain,  to  store  thee 
goods  at  '  Reed's  Landing,'  in  the  event  he  should  be  um* 
able  to  go  &rther ;  for  this  is  not  a  variation  or  contradic- 
tion of  the  written  contract  I  say  that  so  fiur  as  it  would  go 
to  show  that  the  defendant  was  entitled  to  store  the  goods,  if 
it  was  impossible  for  the  boat  to  proceed  farther,  because  -of 
the  dangers  of  the  river,  and  the  dosing  of  navigation,  it 
would  not  be  a  variation,  but  on  the  contrary,  as  rather  sap^ 
porting  it;  for  the  bill  of  lading  excepts  the  unavoidable 
dangers  of  the  river,  and  reserves  the  ^  usual  privil^es,' 
which  is  admitted  to  be  the  privilege  of  storing,  when  bj 
reason  of  unavoidable  danger  from  ice,  the  fiurther  proaecu«> 
tion  of  the  voyage  is  impracticable." 

The  only  testimony  upon  which  the  twelfth  instructioci  li 
based,  is  that  by  the  master,  as  follows :  ^  We  (plaintiff  and 
himself)  both  thought  it  might  very  likely  happen  that  tha 
Berlin  would  not  be  able  to  reach  St  Patd.  West  said,  ^  If 
you  can't  get  through,  you  can  get  part  through.'  When  the 
boat  started,  West  ran  to  the  river  bank,  and  said,  '  K  yom 
can't  get  through,  try  and  get  to  Charley  Reed's,  and  deliver 
the  goods  there.  He  is  the  best  man.'"  If  the  charge  of  the 
court  contained  no  more  than  is  involved  in  the  contract  it- 
self, we  should  not  be  inclined  to  reverse  the  judgment,  be- 
cause ihe  court  placed  it  upon  the  additional  testimony; 
although  it  would  be  inadmissible,  if  it  were  independent 
matter.  Now  what  is  the  law  of  the  contract,  in  regard  to 
the  matter  of  these  instructions  7  All  contracts  are  to  be 
viewed  and  construed  with  a  reference  to  Ae  nature  and 
subject  matter,  and  to  the  contingencies  to  which  they  are 
naturally  subject  So  with  that  before  us.  Booh  as  this,  «re 
subject  to  the  interruption  of  navigation.  This  enters  into 
the  eontract,  or  it  may  properly  enough  be  called  the  act  of 
the  Higher  Power.  Thus,  a  boat,  taking  freight  in  Novem^ 
ber,  to  carry  from  Dubuque  to  St  Paul,  is  bound  to  trans- 
port it  to  that  place ;  but  it  is  not  neoessarily  bound  to  tsanry 
it  there,  duriag  the  same  seasdoi.    If  the  siavigatioQ  beoouM 
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impracticable  in  consequence  of  the  cold,  the  storms,  or  the 
ice  of  the  season,  the  boat  is  excused  from  then  fulfilling  the 
contract,  either  on 'the  ground  of  the  act  of  the  Higher  Po^er, 
or  because  of  the  nature  of  the  contract,  and  the  contingen- 
cies which  may  well  come  within  the  contemplation  and  fore- 
sight of  the  parties,  or  his  view  of  the  clause  excepting  the 
unavoidable  dangers  of  the  river.  This  latter,  the  clause  in 
the  contract,  probably  has  primary  reference  to  the.safety  of 
the  goods,  but  may  it  not  extend  also  to  the  performance  of 
the  contract  7 

But  in  the  present  case,  it  is  immaterial  which  of  these 
views  we  adopt.  Under  one  or  the  other,  the  boat  had  a 
right  to  stop  and  turn  about,  if  the  voyage  became  impractica- 
ble. What,  then,  was  it  the  duty  of  the  master  to  do  with  the 
goods  ?  should  he  store  them,  or  should  he  bring  them  back 
to  Dubuque  7  This  question  is  not  made  in  the  case.  The 
action  is  not  brought  upon  this  point.  It  is  not  because  he 
should  have  delivered  them  back  at  Dubuque,  rather  than 
store  them  at  *'  Heed's,"  but  it  is  because  they  were  not  de- 
livered at  St.  Paul.  Too  much  is  made  in  the  charge,  of  this 
matter  of  storing  at  Beed's.  It  is  made  2^  point  in  this  twelfth 
instruction.  If  the  voyage  was  imprajcticable^  then  the  mas* 
ter  had  a  right  either  to  store  or  to  bring  back ;  and  there  is 
no  complaint  made,  that  he  did  not  return  the  goods  to  Du- 
buque. If  what  was  said  were  to  be  viewed  as  varying 
the  contract  at  all,  or  as  changing  the  liability  of  the  boat^ 
we  should  consider  it  inadmissible.  But  we  view  it  in  the 
light  of  only  directing  with  whom  to  store,  if  he  was  obliged 
to  stop.  We  regard  the  instruction  as  containing  nothing 
in  substance  but  what  pertains  to  the  contract  itself,  that  is^ 
to  the  bill  of  lading.  But  the  instruction  lays  too  much  stress 
upon  the  testimony,  asif  \i  were  adding  new  matter.  Yet 
we  do  not  think  this  sufficient  cause  for  a  reversal. 

The  action  is  instituted,  and  damages  are  sought  for  noi 
carrying  the  goods  to  Sl  PatU,  and  the  only  substantial  question 
is,  whether  any  sufficient  reason  is  shown  for  not  performing 
the  contract  ?  The  instruction  numbered  fourteen,  bears 
upon  this  question.    It  is  this,  '^  If  at  the  time  the  goods 
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were  shipped,  the  plaintiff  knew  the  character  and  capacity 
of  the  Berlin,  and  that  it  was  necessary  for  her,  in  order  to 
carry  this  freight,  to  tow  it  in  flat  boats,  and  that  she  could 
run  only  in  daylight,  it  would  be  your  duty  to  consider  that 
the  contract  was  entered  into  by  both  parties  in  reference  to 
these  things ;  and  the  plaintiff  can  only  demand  that  the 
boat  should  make  such  speed  as  such  a  boat  could  reasona- 
bly make,  and  encounter  only  such  obstacles  and  risks  as 
she  could  encounter  with  safety.  The  question  is  not,  what 
could  a  better  and  larger  boat  have  done,  but  what  could  this 
boat  have  done,  with  due  diligence  ?  and  this  will  refer  not 
only  to  the  time  when  the  goods  were  stored,  but  to  any  sub- 
sequent time  during  the  season.  In  the  opinion  of  this  court, 
the  question  is  rather,  what  did  the  master  undertake  f  The 
above  direction,  as  a  ruk,  would  not  operate  safely.  It  is  for 
the  master  to  know  whether  he  has  a  competent  boat,  and 
one  competently  equipped.  Over  these  things,  the  shipper 
has  no  control.  A  common  carrier  by  land,  may  have  a 
sorry  team,  or  a  poor  railway,  or  an  insufficient  engine,  and 
the  shipper  may  know  it ;  but  he  is  not  chargeable  with  that 
knowledge,  so  as  to  lessen  the  duty  of  the  carrier.  The  mas- 
ter of  the  boat  made  his  contract,  as  any  other  boat  does ; 
he  charges  according  to  the  season  and  the  state  of  naviga- 
tion. When  he  contracts  to  transport  goods  from  St.  Louis 
to  Dubuque,  the  shipper  knows  that  he  has  two  rapids  to 
pass  over ;  but  the  master  chaises  a  price  accordingly,  and 
would  not  be  freed  from  responsibility  on  account  of  the 
shipper's  knowledge,  but  inserts  a  clause  in  his  contract  to 
cover  the  danger.  In  this  case,  he  says.  West  offered  a  large 
price,  and  he  appears  to  have  contracted  for  a  large  price. 
We  think  this  instruction  should  not  have  been  given. 

The  plaintiff  requested  the  court  to  charge  the  jury :  First, 
That  it  was  the  duty  of  the  defendant  to  have  a  boat  staunch, 
strong,  and  fit  for  the  business  of  transporting  freight  from 
Dubuque  to  St.  Paul,  at  the  season  of  the  year  when  the  con- 
tract was  entered  into.  Second,  That  it  was  the  duty  of  de- 
fendant to  have  officers,  engineers,  and  crew,  sufficient  in 
number  and  competency,  to  run  the  boat  constantly  day  and 
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night  These  instamctions  should  have  been  given.  Being 
given,  they  would  not  mean  that  he  must  have  such  a  bottk 
and  equipment,  as  could  run  in  spite  of  all  obstacles,  but  m 
much,  and  at  such  times,  as  boats  usually  do,  and  subject  to 
the  same  contingencies  of  navigation. 

In  the  foregoing  remarks,  it  is  not  intended  to  imply,  that 
all  boats  are  to  be  tested  by  one  inflexible  criterion  as  to  ca- 
pacity. They  are  to  be  tried  by  their  contract^  and  it  is  in- 
tended that  when  a  boat  makes  a  contract  in  the  usual  terms 
of  other  boats,  it  cannot  excuse  itself  from  performance,  bj 
showing  that  it  is  a  poor  boat  or  badly  equipped.  The  ques- 
tion in  this  case  is,  whether  this  boat  was  justified  in  aban- 
doning the  trip,  and  in  not  sending  the  goods  on  7  And 
under  this,  whether  she  was  fairly  capable ;  whether  she  waa 
properly  equipped  in  ofiBicers,  men,  and  materials ;  whether 
she  waited  at  Keed's  Landing  as  long  as  she  should,  to  make 
the  attempt;  whether  she  could  not  get  the  goods  throng 
without  the  flats,  or  could  not  have  forwarded  them,  &c.  ? 

The  plaintiff  requested  the  court  to  give  the  following  in- 
structions :  *'  The  good  order  in  which  the  defendant  admitS| 
by  the  bill  of  lading,  the  goods  were  received,  refers  only  to 
the  external  condition,  and  not  to  the  state  of  the  pork  itself 
in  reference  to  its  soundness."  This  was  refused.  A  simi- 
lar question  might  be  answered  differently,  when  applied  to 
different  kind  of  goods,  or  when  applied  to  goods  requiring 
different  modes  of  packing,  or  admitting  of  different  condi- 
tions in  transportation.  But  the  master  cannot  be  held  for 
the  quality  or  soundness,  (when  shipped),  of  goods,  packed 
like  this  pork  in  the  barrel  He  is  not  an  inspector.  This  in- 
struction should  have  been  given.  There  was  no  exception 
taken  to  the  fifteenth  instruction.  The  judgment  of  the 
court  is  reversed,  and  it  is  directed  to  proceed  in  accordance 
with  this  opinion. 
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.Applications  to  set  aaide  a  definilt,  are  addremed'to  the  grace  and  fliYor  of  the 
oourt|  and  are  not  granted  as  a  matter  of  conrBe. 

Bach  case  must  be  determined,  to  a  great  extent,  upon  its  own  drcumfltanceSi 
and  no  precise  rule  can  be  given,  which  shall  goyem  the  interference  of  the 
diancellor,  to  reliere  a.part^  from  the  consequences  of  his  de&ult 

Befief  should  never  be  granted,  however,  i^ere  tiie  definilt  is  the  consequenoe 
of  the  party's  own  negligence. 

Where  in  a  proceeding  in  chancery,  to  declstre  certain  deeds  ofreal  estate  ihiud- 
ulent  and  void^  tiie  respondents  bj  agreement,  were  required  by  role,  to 
answer  within  sirty  daySj  and  a  copy  of  the  answere  were  to  be  eerved  on 
the  complainant's  solicitors  at  Davenport,  Iowa;  and  where,  ott  the  first  day 
of  the  next  term  of  the  District  Court,  after  the  time  fixed  fyr  answering, 
the  oomphummt  moved,  no  answers  having  been  ffled,  for  a  decree  pro  cmh 
fiaso;  and  wliere,  after  the  motion  was  made,  but  on  the  same  day,  two  of 
the  respondents  filed  their  answers^  which  on  motion  of  the  complainant, 
were  stricken  from  the  flloe,  and  the  de&ult  of  the  respondents  entered  in  ao- 
cordance  with  the  motion  of  the- complainant ;  and  whose  on  the  fifth  day  of 
the  term,  the.  respondents  moved  to  set  aside  the  defaidt,  based  upon  affida- 
vits, ftt)m  whiofa  it  appeared,  that  the  attorneys  upon  whom  respondents  relied 
to  {Mrepare  their  answer,  resided  in  Dubuque,  a  distance  of  some  sixty  miles; 
that  said  attorneys  were  unacquainted  with  the  post-olftoe  address  of  the  re- 
spondents, and  could  not  prepare  their  answers  without  a  conference  with 
them ;  that  some  ferty  or  fifty  days  after  the  adjoumm^it  of  the  term  of  court 
at  which  the  rule  was  entered,  the  attorneys  at  Dubuque,  wrote  to  the  at- 
torney retddent  in  Jones  county,  for  information  as  to  the  residence  of  the  re- 
QKmdents,  requesting  him  te  have  them  go  to  Dubuque ;  that  the  attorney 
in  Jones,  was  also  unacquainted  with  their  postK>ffice  address,  tiK»ugh  he  knew 
where  they  resided,  which  was  some  eight  or  twelve  miles  fromiChe  residence 
of  the  attorney ;  and  that  he  was  so  engaged,  that  he  could  not  get  them 
word,  nor  see  them,  until  some  time  in  July,  subsequent  to  the  receipt  of  the 
letter  firom  the  attorneys  in  Dubuque,  which  motion  was  overruled ;  Hsid^ 
1 .  That  the  reepoadents  had  not  shown  a  reasonable  excuse  for  having  made 
defekult ;  2.  That  the  court  did  not  err  in  striking  the  answers  fh)m  the  files^ 
and  in  refusing  to  set  aside  the  default* 

Where  a  bill  ia  cfaanceiy  is  taken  as  confessed,  ail  distinct  and  positive  allega- 
tions are  to  be  taken  as  true^  without  proof;  but  if  the  allegations  are  indefi- 
nite,  or  the  demand  of  the  complainant  is  in  its  nature  uncertain,  the  certainty 
requisite  to  a  proper  decree,  must  be  aflbrded  by  prooft. 

In  order  to  sustain  any  conveyance,  as  against  either  existing  or  subsequent  ] 
creditors^  it  is  essential  that  it  be  made  upon  a  meritorious  or  valuable  con/ 
•ideration,  and  bona  Jide, 

While  evety  material  fact  essential  to  ins  recovery,  should  be  stated  by  a  oom- 
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plainanl;^  in  his  bill,  it  is  not  neoeasaty  to  state  therein  minntelji  all  tlid  cir- 
cumstanoes  which  maj  oondnoe  to  prore  the  general  charge. 

A  court  will  paj  attention,  and  give  credit  to  its  own  records  and  proceedinga^ 
without  further  testimony  to  establish  them,  than  the  production  of  the  pro- 
ceeding itself;  and  especially  is  this  true,  where  such  proceedings  have  taken 
place  in  the  same  cause,  or  in  another  caose  between  the  same  parties^  or 
those  under  whom  they  claim. 

Where  a  complainant  in  his  bill,  refers  to  such  records  and  proceedings,  and 
asks  that  they  may  be  taken  as  a  part  thereof  they  stand  as  exhibits^  to 
which  he  can  refer,  and  upon  which  he  may  rely,  upon  the  final  hearing, 
without  proof  of  their  genuineness,  unless  they  shall  be  in  some  manner  de- 
nied or  impeached. 

Where  it  spears  from  a  decree  j>rv  confeaao^  that  the  court  below  was  satisfied 
that  all  things  necessaiy  to  entitle  the  complainant  to  the  relief  sought^  were 
proved,  the  appellate  court  will  not  presume  that  there  was  a  want  of  evi* 
dence  to  make  those  things  certain  and  definite^  which  might  by  the  bill  un- 
aided by  prooC  appear  uncertain  and  indefinite. 

Where  a  decree  recites  that  certain  mattere  essential  to  its  rendition,  were  made 
to  appear,  the  appellate  court  will  presume^  that  they  were  made  to  appear 
in  the  proper  manner,  and  that  the  court  rendering  such  decree  peiformed 
its  dutiy. 

Where  a  bill  in  chancery  to  set  aside,  and  declare  fraudulent  and  void,  certain 
deeds  to  real  estate,  against  a  fitther  and  his  son,  and  athird  person,  to  whom 
the  son  conveyed,  alleged  that  at  the  time  the  land  was  entered  by  the  &ther 
in  his  own  name^  he  was  a  debtor  of  the  complainant ;  that  before  a  ju^- 
ment  was  rendered  on  the  debt,  in  &vor  of  the  complainant^  the  father  with* 
out  any  good  or  valuable  consideration,  conveyed  the  land  to  the  son ;  that 
at  the  time  of  the  rendition  of  the  judgment,  and  for  a  long  time  before,  the 
fitther  lived  on  the  land,  cultivated  it  as  a  farm,  paid  the  taxes,  and  used  and 
sold  the  crops  raised  thereon ;  that  the  deed  from  the  son  to  tlie  third  per- 
son, was  without  any  consideration,  and  was  fraudulent  and  void  againat 
complainant;  that  the  &ther  remained  in  possession,  long  after  the  deed  to 
the  third  person  was  executed ;  and  that  such  third  person  had  admitted  that 
he  held  the  title  thereto,  for  the  benefit  of  the  &ther;  and  where  the  bill  re- 
ferred to  the  records  and  proceedings  in  the  cause  in  which  the  judgment 
against  the  &ther  was  rendered,  and  made  them  a  part  thereof;  and  where 
the  decree  pro  cof^esso  recited  that  it  was  made  to  appear,  that  the  judgment 
was  rendered  as  charged:  that  an  execution  issued,  was  levied,  the  land 
sold,  and  the  sheriff's  deed  made,  at  the  time  and  under  the  circumstances 
set  forth  in  the  bill;  that  the  £Either  had  fraudulently  conveyed  the  land  to 
the  SOD,  and  the  son  to  the  third  person ;  that  as  against  the  complainant^ 
said  deeds  were  fraudulent  and  void ;  and  that  the  land  was  held  by  the 
third  person  in  fraud  of  the  rights  of  complainant ;  Held^  1.  That  the  bill 
averred  with  sufficient  distinctness,  that  the  complainant  was  a  creditor  of  . 
the  father,  at  the  time  of  the  conveyance  to  the  son ;  2.  That  the  bill  did 
show,  that  at  the  time  of  the  conveyance  to  the  son,  the  father  was  laigely 
indebted ;  3.  That  it  sufficiently  appeared  from  the  bill,  that  the  convey- 
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•Does  were  made  in  bad  &fth ;  4.  That  the  bill  authorised  the  decree  ren- 
dered. 

Where  the  purchaser  of  the  equitable  interest  of  the  execution  defendant  in  real 
estate^  files  his  bill  in  chanoeiy,  to  perfect  his  title,  or  to  set  aside  a  oonvej- 
ance  of  the  property  by  the  debtor  to  third  persons,  which  he  alleges  to  be 
fraadulenti  it  is  not  necessary  to  aver  and  prove^  that  an  execution  had  been 
returned  nuUa  bona,  prior  to  the  levy  upon  and  sale  of  the  equitable  interest 
of  the  execution  defendant,  purchased  by  the  complainant. 

Section  1947  of  the  C!ode,  however  much  it  may  operate  to  protect  a  bona  fide 
pmxshaaer,  without  notice,  who  may  take  title  after  the  twenty  days  there- 
in named,  cannot  protect  one  who  purchases  with  aduai  notice,  or  one  who 
purchases  with  a  fraudulent  intention  to  defeat  the  title  of  the  person  who 
purchased  under  the  execution* 

Appeal  from  the  Jones  District  Court  ^  .,  - 

Bill  in  chancery  to  set  aside  and  have  de^^^d  jGraudu- 
lent  two  deeds  of  certain  real  estate.  As  sboj^n  'lyyih^^ill^ « 
the  complainant  in  September,  1851,  obtained  la^^dgment 
in  the  Jones  District  Court,  against  the  resp^dent,  ^Mw^ 
Kramer,  for  some  fourteen  hundred  and  sixty  di^li^.  On 
this  judgment  an  execution  issued,  and  by  virtue  df  it,  the 
interest  of  the  said  ELramer,  in  the  land  in  controversy,  was 
sold  to  complainant  for  the  amount  of  said  judgment,  interest 
and  costs,  on  the  fourteenth  of  February,  1862,  and  on  the 
10th  of  November,  1854,  he  procured  a  sheriff's  deed  there- 
for. Prior  to  this  judgment,  Kramer  conveyed  said  land  to 
his  son  John,  who  afterwards,  on  the  6th  of  May,  1854,  con- 
veyed the  same  to  John  Graham.  The  two  Kramers  and 
Gruham  are  made  parties  defendant.  The  bill  charges  said 
conveyances  to  be  fraudulent  and  void,  and  the  prayer  is, 
that  they  may  be  so  declared  as  against  complainant,  and 
that  his  title  to  said  lands  may  be  made  perfect,  by  having 
the  said  Graham  convey  to  him. 

This  bill  was  filled  prior  to  the  April  term,  1856,  and  at 
that  term,  the  defendants  appeared,  and  by  agreement,  a  rule 
was  entered  that  they  answer  within  sixty  days,  a  copy  of 
the  same  to  be  served  on  complainant's  attorneys  at  Daven- 
port, Iowa.  On  the  first  day  of  the  September  term,  1856, 
no  answer  having  been  filed,  complainant  moved  for  a  de- 
cree pro  con/esso.    After  this,  but  on  the  same  day,  John 
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Kramer  and  Graham,  filed  their  ansirerSk  Gomplainaat 
moved  to  strike  said  answers  £rom  the  files,  because  they 
were  not  filed  in  time,  were  filed  without  the  leave  of  the 
court,  and  because  no  copies  were  furnished  complainant's 
solicitors.  This,  motion  waa  sustained^  and  the  default  of  re- 
i^ndents  entered,  in  accordance  with  complainant's  motion. 
Afterwards,  on  the  6th  day  of  that  term,  respondents  filed 
affidavits,  accompanied  by  the  said  answerS}  to.  aet  aside  said 
default,  which  application  wa»  overraled,  and  a^deciee  pro 
confeaso  wa»  then  entered.  The  material  parts  of  tiie  decree, 
as  well  as  the  other  allegations  of  the  bill,  will  be  found  suf- 
ficiently referred  to  in  the  opinion.    Bespondent  appeals. 

Smith,  McKinhy  Jk  Poar^  and  W.  J.  Henry^  for  the  B^p- 
pellants. 

The  deed  from  John  EIramer  to  John  Graham^  waa  dated 
6th  May,  1854,  and  filed  for  record  8th  of  May,   1864  f 
more  than  oae  year  after  the  sheriff's  sale,  and  was  moio. 
than  six  months  before  the  making  of  the  sheriff's  deed.    It. 
will  be  observed  that  there  is  no  pretence  in  the  bill,  that- 
Adam  Kramer  was  indebted  to  the  plaintiff  at  the  time  he 
made  the  deed  to  his  son.    This  is  absolutely  necessary,  evea. 
though  the  conveyance  was  voluntary  and  withoui.considf 
eration.    See  WiUard's  Equity,  282,  288^  285,  and  authoii^ 
ties  thare  cited. 

It  is  not  alleged,  and  not  proved,  for  there  is  isn  entire  ab 
sence  of  both  allegation  and  proof,  that  an  execution  was, 
ever  issued  and  returned  ntdla  bona  against  Adam  Kramer*. 
This  should  have  been  done  before  any  relief  could  be  had,, 
and  before  the  court  would  undertake  to  inquire  into  the 
consideration  and  validity  of  deeds  made  to  his  son.  See 
Brinherhoff  v.  Browny  4  Johns,.  Ch.  675 ;  ^Stor  v.  Bathbone^ 
1  Barb.  70 ;  Manchester  v.  McKee,  4  Gilm.  511. 

It  is  not  pretended  by  any  charges  in  the  biU,  that  theiev 
was  any  intent  to  defraud  on  the  part  of  Adam  Kramer,  of 
John  Kramer,  or  of  John  Graham.    It  is  only  alleged  that 
the  deeds  are  without  consideration,  fraudulent  and  void  aa 
to  creditors.    The  allegation  that  the  deeds  axe  void  and 


SUKREMfi  COURT  CASES— 1856.  547 

frattdulent,  is  only  alleged  as  a  consequence  I'esulting  from' 
tbe  want  of  consideration.  This  is  a  consequence  which  bjr 
nb  means  necessarily  follows.  If  Adam  Kramer  was  not  in 
dcJbt  at  the  time  the  de^  was  made,  or  if  he  was  only  in  debt 
to  a  small  amount,  then  he  had  a  perfect  right  to  make  the 
deedi  It  should  be  positively  alleged  in  tlie  bUl,  atid  proved 
iil^some  way,  that  the'  indebtedness  sued  on  existed  at  the 
tiine  that  Adam  Earner  conveyed  to  his  son.  Without  this 
altegatidn,  the*  court  cannot  infer  that  the  de^d  w'aS  fraud- 
ulent 

The  bill  in  this  case  was  taken  pro  confesio ;  but  to' entitle 
the  plaintiff  to  relief,  it  should  appeat*  from  the  bill,  that  a 
cAfee  was  made  out.  For  instance,  it  should  show  that  Adam 
Kramer  was  in  debt  at  the  time  he  made  the  deed  to  his  son. 
It  should  show  that  an  execution  was  sued  out  against  Adam 
Eraiher;  arid  returned  nulla  bona.  It  should  show  that  the 
tr&nsiK^ion  between  Adam  Kramer  and  John,  and  bfetweett* 
John*  and  Graham,  were  in  bad  faith:  These  fects*  should  , 
all  be  charged  in  the  bill ;  and  where  the  pi*oof  consists  of 
documentalr)^  evidence,  this  evidence  should  be  filed' in  the 
cdse:  See  4'  Hen.  k  Munf  47(5,  cited  in  note  to  page  578  of 
1  Datiiell's  Chancery  Pr.  See  other  authorities  therfe  cited. 
P&jgs\.  Davis,  2  Blackf  281. 

The  sheriff  in  this  case,  levies  upon  property  which;  ac- 
coi^ing  to  the  statement  of  the  bill,  was  held  in  the  natne  of 
John  Kramer,  at  the  timfe  it  was  levied  uporl.  I'he  bill 
stfetes  that  the  property  was  bid  off  for  sufficient  to  satisfy 
the  judgment  and' costs.  If  this  property' had  been  in  the 
name  of  Adam  Kramer,  during*  all  this  time,  the  sale  would 
have  extinguished  the  lien  of  the  judgment,  or  rather  it 
would' have  been  extinguished  after  the  time  of  redemption 
had  nin  out,  and  twenty  days  thereafter.  See  Code,  §  1947. 
Adam  Kramer  could  have  made  a  deed  to  Graham  perfectly 
discharged 'from  any  lien  created  by  the  judgment,  and  dis- 
incurabered  of  the  sheriff's  sale  afler  that  time.  If  Adam 
KratticJr  could  have  done  this,  no  good  reason  is  perceived 
why  John  KIramer  could  not  have  done  the  same  thing.  The 
sheriff  had  no  more  right  to  sell  the  property  of  John  Kra- 
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mer,  than  he  had  to  sell  that  of  any  other  individual,  to  safe- 
isfy  this  judgment.  If  he  could  find  no  property  belQnging 
to  Adam  Kramer,  he  should  have  returned  the  execution 
nuUa  bona  ;  and  then  the  plaintiff  might  have  filed  a  credi- 
tor's bill,  charging  fraud — ^setting  forth  that  Adam  Kramer 
was  in  debt,  at  or  before  the  conveyance  to  his  son ;  the  in- 
tent to  defraud,  the  return  of  the  execution,  and  charging 
that  Graham  had  bought  without  consideration,  with  intent 
to  defraud,  &c.  The  case  woidd  have  been  prima  facie  made 
out  on  the  £ace  of  the  bill.  As  it  is,  no  case  is  made  out^ 
even  giving  the  most  liberal  construction  and  intendment 
to  every  averment  contained  in  the  bill ;  and  there  are  sev- 
eral important  averments  in  the  bill  which  are  not  sustained 
by  proof. 

There  is  no  charge  in  the  bill  to  the  effect  that  Adam 
Kramer  was  not  a  man  of  large  property,  at  the  time  he  made 
the  conveyance  to  his  son.  It  does  not  appear  but  that  he 
may  have  been  wealthy,  and  but  that  his  indebtedness  may 
liave  been  small.  It  would  be  going  quite  &r  enough  for 
the  court  to  infer  fraud  from  these  &cts,  if  plainly  and  dis- 
tinctly charged  and  admitted.  In  fact  the  court  will  plainly 
see  from  the  pages  of  Willard's  Equity,  above  cited,  that  it 
by  no  means  follows  that  a  conveyance  by  a  father  to  his 
son,  is  void,  even  though  he  is  indebted  at  the  time,  and 
though  he  may  be  a  man  of  limited  means.  It  is  generally 
conceded  to  be  a  question  for  the  jury,  even  in  such  cases, 
and  that  the  absolute  presumption  does  not  attach,  except 
that  the  circumstances  are  extreme  and  strong.  The  entire 
absence  of  all  charges  as  to  the  condition  and  circumstances 
of  Adam  Kramer,  at  the  time  of  making  this  deed,  leaves 
an  absence  of  all  equity  in  this  bill.  The  couit  will  not 
draw  inferences  of  fraud  from  its  own  imagination,  where 
there  are  no  facts  charged  which  will  warrant  it. 

There  is  another  view  of  this  case  which  is  worthy  of  con- 
Bideration.  This  bill  was  taken  pro  covfesso^  after  an  answer 
had  been  put  on  file.  The  answer  was  ordered  to  be  taken 
off  from  the  files,  which  was  filed  before  default  entered. 
The  answer  goes  to  show  that  the  deeds  to  John  Kramer  and 
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to  Graham,  were  both  for  valuable  consideration ;  that  there 
was  a  meritorious  defence.  We  say  it  was  in  time,  if  filed 
before  the  motion  for  default  was  decided.  The  court  will 
not  undertake  to  deprive  a  party  of  the  right  to  defend,  turn 
him  out  of  his  real  estate,  without  even  an  opportunity  of 
examining  the  deeds  and  title  papers  under  which  he  holds. 
If  the  plaintiff  seeks  such  a  remedy,  to  be  obtained  in  such 
a  manner,  he  should  have  at  least,  obtained  copies  from  the 
records  of  the  county,  that  the  court  might  have  some  docu- 
mentary evidence,  something  more  than  mere  loose  allega- 
tions in  the  bill  as  to  the  real  &jGtB  and  circumstances  of  the 
case.  This  decree  was  a  perfect  strike  in  the  dark.  The 
decree  was  entered  irregularly,  without  the  previous  steps 
necessary  thereto,  having  been  taken.  1  Darnell's  Chancery 
Practice,  578,  note,  and  the  authorities  there  cited ;  same 
book,  page  570,  et  seq. 

Wkitaker  A  Chanty  for  the  appellee. 

The  error  assigned  is  the  refusal  of  the  court  to  set  aside 
the  de&ult  and  allow  an  answer  to  be  filed.  This  was  a 
matter  of  discretion  with  the  court,  and  is  no  ground  what- 
ever for  error.  Cook  v.  Miller^  11  Illinois,  613 ;  Brink  v. 
Morton^  2  Iowa,  411.  No  appeal  lies  for  the  refusal  of  the 
c<iurt  to  open  a  former  decree,  because  it  is  a  matter  resting 
in  the  sound  discretion  of  the  court  below.  Brockett  v. 
BrockeU,  2  Howard,  240.  Where  the  defendant  neglected 
to  answer  a  bill  in  chancery,  agreeably  to  the  rules  of  the 
court)  and  the  bill  was,  on  that  account  taken  as  confessed, 
and  a  decree  made  thereon,  it  was  held,  that  the  cause  was 
not  appealable,  though  the  defendant  had  not  neglected  to 
appear.  Hart  v.  Strong,  15  Vermont,  877.  After  an  answer 
has  been  filed,  and  replied  to,  and  the  cause  set  down  for 
hearing,  the  defendant  failed  to  appear  at  the  hearing,  and  a 
decree  was  rendered  against  him  by  default,  held,  that  such 
a  decree  was  not  the  subject  of  appeal.  Sands  v.  ffildreth, 
12  Johns.  493.  A  decree  by  default,  cannot  be  the  subject 
of  appeal.  Kane  v.  Whalitck,  8  Wendell,  219 ;  RingohVa 
Oaee^  1  Bland,  5, 12.    The  case  in  Bland,  is  a  long  history  of 
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appealp  and  writs  of  error,  and  cites  niany  of  tl^  dLd  eaaes 
bptth  ^X  law  and  equity.  A  refusal  of  the  d^noeUqr  to  yh- 
ca4;e  an  orde^  taking  the  bill  as  copfeosed^  panQQt  be  the  soSb- 
ject  pf  appeal.  BovJy  y.  V^n  Berihaya,  18  Wendell,  819. 
'*  No  appeal  from  a  decree  pro  c(mfe9i^y  ^rphy  t.  A,  M. 
S.  Co.,  25  Wendell,  249. 

But  i|f  this  Fas  a  oa,use  in  whiph  ^^  appeal  lyould  lie,  ih«ze 
is  up  cause  for  error.  Tb^re  was  no  good  reason,  no  jmt 
cause  assigned,  why  the  answer  was  not  filed.  Jt  waa  a^t 
filed  from  gross  carele^sDesa — a  totfd  negleot  of  ^be  bvu9iiMeB 
by  both  attorney  a;nd  dv&nt. 

It  does  not  appear  from  the  bill,  when  the  daim  Ac- 
crued on  which  the  judgment  was  rendered.  Befereaoe  is 
made  by  this  petition,  to  all  the  prooeedingB  in  the  pri^iui 
cause  on  file  in  9aid  Jones  District  /Court,  wbic^  the  /appe- 
lant neglects  to  bring  here.  And  ags^nst  hia  jiegleot,  eveiy- 
thing  is  presumed  to  be  rightly  done.  Where  a  party  refers 
to  the  proceedings  of  the  san^e  oourl;^  b^  neve^  attaches 
copies  to  his  ]>ill,  because  the  court  takes  notice  of  its  own 
proceedings.  Courts  will  take  ijiotice  ,of  what  09ght  to  be 
gener^ly  Renown  within  the  lin^t^  of  their  jurisdicd(H^ 
X  Ghreenleaf,  §  Q,  last  clause.  The  record  itself  is  oidy  pio- 
duced,  when  the  cause  is  not  in  the  same  court  wheis  the 
record  of  i;t  is.  1  Greenleaf,  §  502.  Where  ^  domestic  ilee- 
ord  is  piat  in  i^sue  by  the  plea,  the  question  is  tried  by  ^ 
courjt,  though  it  is  a  question  of  faciL  The  i^ea^pn  is,  that  ^ 
judges  can  themselves  have  an  inflection  of  titie  very  recofi 
1  Gree^eaf,  §  502,  note  S.  We  have  pever  know^  a  Qoojt 
to  be  fumi^ed  in  pleading,  with  a  copy  of  its  o^ji  recori 

The  citation  ftom  tl;Le  Code,  (§  1947,)  is  just  the  reyerae  of 
its  meaning.  The  allegation,  that  there  is  no  pi^tenoeinibe 
b^l,  that  Adam  Elramer  was  indebted  to  the  pl^qtiff  at  the 
t^ne  he  made  the  deed  to  his  son,  is  not  trqie.  Tl^e  pnguill 
bill  and  proceedings  which  the  appellant  wants  to  bring  here, 
show  the  indebtedness  to  have  accrued  years  before  the  de^d 
from  Adam  to  John  Kramer. 

We  have  not  Willard^s  Equity,  but  it  npwhere  lays  doim 
any  such  doctrine,  as  that  referred  to,  if  it  were  applicable 
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to  this  case.  A  yoluntary  gift  to  a  son,  where  a  IsKther  is  not 
m  debt,  is  bindii^  in  favor  of  tke  sodl,  m  against  subsequent 
ereditoTB,  bat  a  yoluntarj  conyejance,  vritii  intent  to  defraud 
ttm/  credtton,  is  yoid  as  to  botk  prior  and  subsequent  credi- 
tors. It  is  not  idleged,  says  the  briei^  and  not  proyed.  What 
bas  a  defendsmt  by  de&ult,  to  do  with  the  proof  7  If  he  had 
4)(rougkt  up  1^6  proe^  wh  ich  is  on  the  files  below,  the  court  coull 
determine  tlte  &ct  as  well  as  the  counsel,  that  an  execution 
was  issued,  and  returned  ntdla  b&na,  fta  This  is  altogether 
outside  of  this  cause.  If  the  defendants  wanted  to  show  that 
liny  &ct  was  wanting,  necessary  to  giye  the  court  jurisdie^ 
tion,  he  should  haye  answered  and  shown  it.  In  the  absence 
0f  even  a  trial,  this  court  would  presume  in  &yor  of  the  ju- 
risdiction of  the  court  below,  where  there  is  an  appearance. 
A  default  admks  the  plaintiff's  cause  of  action,  eyen  at  law. 
This  is  a  decree  by  confession^  A  de&ult  in  equity  is,  where 
the  defendant  neyer  appears,  or  after  appearance,  he  has  neg- 
lected to  answer;  it  is  a  decree pa^canJisesQ.  Adams'  Equity, 
874,  margifi.  The  argument  of  the  appellant  proceeds  on 
&e  assumption,  that  this  is  simply  a  creditor's  bill  filed  be- 
fore execution,  whereas,  it  is  a  bill  by  4  purchaser  under 
a  judgment;  to  cancel  a  fraudcdeat  conyeyanoe.  It  is  not  a 
bill  to  subject  property  to  exieeittioQ,  which  cotdd  not  be 
reached  by  execution,  but  it  is  a  loll  to  protect  a  purchaser 
und^  a  judgment  against  the  efifeet  of  a  fraudulent  con- 
yeyance,  which  is  recorded,  and  a  cloud  on  his  title.  There 
is,  howeyer,  ao  such  rule  as  that  laid  down  by  the  counsel, 
Bor  do  the  authorities  to  which  he  refers  us,  say  so.. 

In  BrmkerhoffY^  Brown^  4  Johna  G.  676,  the  rule  is  laid 
down,  that  ^  the  creditor  must  show  t^jvuigmeni  at  law,  which 
creates  a  lien  on  the  estate,  for  which  he  seeks  relief"  In 
J^r  y.  Bathlxme,  1  Barbour,  70,  the  bill  was  for  an  injunc- 
tion, in  rdation  to  personal  property,  which  the  court  re- 
fused, because  he  might  sell  it.  The  case  of  Manchester  y. 
ifcKee,  4  <3ilman,  511,  was  eyidently  cited  without  being 
l^ad,  for  in  the  maiginal  note  are  these  fatal  words,  to  the 
plaintiff's  case:  "A  party  against  whom  a  bill  has  been 
taken  for  confessed,  cannot  assign  for  error,  that  the  pro<^ 
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do  not  sustain  the  bill."  The  court  in  that  case,  decided 
that  there  was  no  such  thing  as  an  equitable  attachment^ 
and  that  a  judgment  by  attachment  does  not  give  jur- 
isdiction in  personam^  so  as  to  make  such  a  judgment 
evidence  of  debt  generally.  The  court,  in  Manchester  v. 
JicKeCj  refers  to  Beck  v.  Burdettj  1  Paige,  805,  which 
the  counsel  against  us,  could  not  have  examined.  "  There 
are,"  (says  the  chancellor,)  "  two  classes  of  cases,  where  a 
plaintiff  is  permitted  to  come  into  this  court  for  relief  after 
he  has  proceeded  to  judgment  and  execution  at  law,  without 
obtaining  satisfaction  of  his  debt.  In  one  case,  the  issuing 
of  the  execution,  gives  the  plaintiff  a  lien  on  the  property, 
but  he  is  compelled  to  come  here  for  the  purpose  of  remov- 
ing some  obstructionsfraudulently  or  inequitably  interposed 
to  prevent  a  sale  on  the  execution.  In  the  other,  the  plain- 
tiff comes  to  obtain  satisfaction  of  his  debt  out  of  property 
of  the  defendant,  which  cannot  be  reached  by  execution  at 
law."  In  the  first  case,  the  plaintiff  may  come  into  this 
court  for  relief,  immediately  after  he  has  obtained  a  lien  on 
the  property  by  the  issuing  of  an  execution,  &c.  Beck  v. 
Burdett^  1  Paige,  808.  The  general  principle  is,  that  where 
a  creditor  seeks  the  aid  of  a  court  of  equity,  to  subject  prop- 
erty fraudulently  conveyed  away,  k judgment  must  be  first  ob- 
tained, before  any  land  so  conveyed  can  be  reached,  and  in 
pursuit  of  personal  property,  2kfi.Ja,  must  first  have  been  is- 
sued. Breveley  v.  Staley,  5  Gill  &  Johnson,  482.  The 
counsel  on  the  other  side,  have  confounded  creditors'  bills 
against  .personal  property,  with  those  against  real  estate. 
We  should  multiply  cases  on  this  point,  but  the  appellants' 
own  authorities  do  not  go  any  £Birther,  and  having  fully  in- 
vestigated the  question  before  this  court,  some  years  ago,  we 
know  that  we  are  right. 

Now  we  suppose,  we  need  not  produce  a  great  deal  of  au- 
thority to  show,  that  a  court  of  equity  protects  a  purchaser 
against  fraudulent  conveyances.  See  1  Story's  Equity  Ju- 
risprudence, as  to  fraudulent  conveyances,  and  the  rights  of 
subsequent  purchasers,  after  such  fraudulent  conveyance^ 
(§§  425,  426,)  and  the  same  authority,  as  to  the  cancelation 
of  fraudulent  instruments,  section  700. 


SUPREME  C50URT  OASES— 1856.  558 


Harriflon  y.  Kramer  et  aL 


By  the  laws  of  our  state,  the  equitable  and  trust  interest 
of  parties  may  be  sold  on  execution.  The  judgment  is  a 
lien  on  them.  It  is  the  first  time  we  have  learned  a  doubt 
expressed  in  our  state,  that  a  creditor  could  not  levy  on  the 
property  of  his  debtor,  fraudulently  conveyed,  sell  it,  and 
that  the  purchaser  could  not  file  his  bill  to  cancel  the  firaud- 
ulent  conveyance  as  a  cloud  on  his  title.  See  1  Stockton, 
160. 

Eeference  is  made  to  4  Henry  &  Munford,  476.  This  is 
a  report  of  a  trial  in  the  court  below,  a  chancery  court,  not 
an  appeal.  The  court  say :  "  That  on  a  bill  as  confessed, 
the  plaintiff  cannot  take  a  final  decree  without  filing  his  docu- 
ments." In  this  court,  on  appeal,  the  court  presumes  it  was 
done.  • 

The  appellants  cite,  Broum  v.  HoUenbeckj  2  Greene,  319. 
Why  ?  That  was  a  case  where  an  answer  was  regularly 
filed,  and  was  on  the  file  according  to  the  rules  of  the  court, 
and  the  plaintiff  took  judgment  by  de&ult,  without  noticing 
the  answer.  The  cases  from  2  Paige,  882,  and  8  Paige,  408, 
are  directly  in  conflict  with  the  principle  which  the  appel- 
lant seeks  to  establish.  But  our  authorities  already  cited, 
are  too  numerous  and  too  conclusive,  to  allow  this  court  to 
go  behind  the  de&ult.  These  cases  conclusively  establish, 
that  no  appeal  lies,  no  errors  can  be  shown,  where  the  de- 
fendant below  suffers  a  defiiult.  K  the  court  had  jurisdic- 
tion of  the  cause,  and  the  parties,  there  is  an  end  of  the  cause. 
Beasons  for  setting  aside  the  default,  could  be  addressed 
alone  to  the  court  below.  If  ever  there  was  a  case  in  which 
the  defendants  allowed  a  de&ult  fix>m  pure  carelessness,  this 
is  one  of  them. 

Since  writing  this  brief,  we  have,  in  looking  up  another 
question  before  the  court,  examined  Smith  v.  ^Ispy,  1  Stock- 
ton, (N.  J.,)  160,  which  was  a  bill  precisely  similar  to  this. 
That  was  a  bill  by  a  purchaser,  under  a  judgment,  against  a 
debtor  and  his  assigns,  to  set  aside  a  fraudulent  conveyance, 
where  the  property  for  which  the  bill  was  brought,  was  sold 
on  execution.  The  whole  case  is  worthy  of  perusal  by  the 
,  court.    The  fraudulent  conveyance  was  made  in  1846.    The 
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judgmeDt  was  rencleiied  in  1840,  fyr  all  thart  appears,  on  a 
subsequent  debt.  The  oourt  say:  '*  A  deed  fraudulent  as  to 
judgment  creditore,  «iay  be  impeached  by  a  purchaser  hold- 
ing a  conveyanoe  under  that  judgment,  ?but  such  purchaser 
•stands  in  no  better  ^tuAtioa  than  the  judgment  creditor, 
filing  a  bill  to  avoid  the  alleged  fraudulent  ^eed." 

Wright,  C.  J. — To  reverse  this  decree,  appellants  retty 
«pon  two  grounds.  The  first  is,  lliat  the  court  below  erred 
in  striking  their  answers  from  the  files,  and  refiifiing  to  sdt 
aside  the  defiiult  In  the  second  place,  it  is  urged,  that  com- 
plainant's bill,  though  uitanswered,  did  not  aiuthorizeor  jtis- 
^tify  the  decree  rendered. 

To  sustain  the  first  position,  we  are  referred  to  section  18ST 
of  the  Code,  which  provides  that  a  de&ult  may  be  set  aside 
on  such  teswoB  as  the  coc^rt  may  deem  just,  but  not  unless  an 
JklBidavit  of  naerits  foe  filed,  and  a  reasonable  excuse  be  shown 
for  having  made  such  de&ult  In  this  case,  the  only  ques- 
tion to  be  considered  is,  whether  a  reasonable  excuse  is  shown 
for  having  «Mtde  defiiuit,  lor  in  other  respects  the  affidavits 
fully  compiy  with  the  requirements  of  the  law.  Oomplaxn- 
azit  insists  that  this  court  eaonot  review  the  action  of  the 
District  Court,  in  granting  or  refteing  an  application  of  this 
character.  Without  determining  this  question,  it  is  suffi- 
cient to  say  that  we  see  tio  sufficient  reason  for  interfering 
with  ihe  diseretion  exercised  in  the  case  hdar^  us.    Such 

0 

ai^lications  ore  addressed  to  the  grace  and  &vor  of  the  courts 
«nd  are  not  granted  as  a  matter  of  ^course.  Each  case  must 
be  determined  to  a  great  extent,  upon  its  own  cii^sumstances, 
and  no  precise  rule  can  be  given,  which  shall  govern  the  in* 
terference  of  the  chancellor  to  relieve  a  party  from  the  oon- 
Bequences  of  his  de&ult.  T!he  relief,  however,  should  never 
be  granted  when  the  default  is  the  consequence  of  the  party's 
own  negligence.  Woaaier  y.  WoodhtUl,  1  Johns.  Ch.  6M ; 
Parker  v.  Orant,  lb.  680 ;  Eucket  v*  Howard^  2  Bibb,  166. 
And  in  view  of  these  principles,  we  repeat,  that  we  cannoit 
say  that  respondents  made  a  sufficient  showing  to  entitle 
<iiem  to  have  the  de&ult  set  aside.    According  to  the  rule, 
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they  were  to  answer  within  sixty  days.  They  did  not  an- 
swer till  long  after  that  time,  and  then  not  imtil  oomplai&- 
Ant  had  filed  his  motion  for  judgment  for  want  of  an  answer. 
iFbrom  this  showiog,  it  appears  that  their  attorneys,  or  tbo^e 
npc«i  whom  they  relied  for  dra^ng  their  answers,  recdded 
in  Dubuq\ie,  a  distance  of  some  sixty  miles ;  liiat  said  attor- 
neys were  nnacquainted  with  the  post-offiee  address  «f  re- 
spondents, and  could  not  prepare  their  answers  without  a 
4aonfefence  with  them.  Some  forty  or  fifty  days  after  the  ad* 
joumment  of  the  term,  at  which  the  rule  to  answer  was  Al- 
tered, their  attorneys  wrote  to  the  resideirt  attorney  for  in- 
fc»rmation  as  to  the  residence  of  said  respondents,  arequesting 
him  to  ha;ve  them  go  to  Dubuque,  but  he  adso  was  wiae- 
quainted  widi  their  post-office  address,  though  he  knew  where 
they  resided,  which  he  says  was  some  dght  or  twelve  miles 
from  his  residence,  and  that  he  was  so  engaged  tibat  he  oould 
not  get  them  word,  nor  see  them  antil  some  time  in  July  suIih 
sequent  to  the  receipt  of  the  letter.  In  addition  to  these 
averments,  there  are  some  general  statements  <^at  affiants 
believe  that  due  diligence  has  been  used.  By  sujch  general 
averments  we  cannot  be  governed,  but  must  look  alone  to 
what  has  been  done.  Now,  these  attorneys  w^^  present  and 
consented  to  the  entry  of  the  rule  to  answer.  The  parties 
were  also  tiieie ;  one  of  the  attorneys  resided  all  the  time  in 
the  same  county.  It  was  understood  that  attorneys  iBsiding 
sixty  nailes  distant,  w^e  to  draw  the  answers,  aaul  this  Am^ 
oould  not  do,  without  the  presence  of  their  client.  Th^ 
separate,  however,  neither  attorney  knowing  the  postoffioe 
address  jof  his  client  After  this,  the  req)ondents  are  entinoiy 
inactive,  and  do  nothing  towards  filing  their  answers  as  M- 
quired.  Some  ten  or  twenty  days  before  the  expiration  of 
the  time,  a  letter  is  vnitten,  inquiring  fer  respondents,  and 
the  attorney  to  whom  it  is  addressed,  not  knowing  their  ad- 
dress,'&ils  to  inform  them  that  they  must  go  to  Dubuque. 
He  knew  where  they  resided,  however,  and  yet  with  the 
knowledge  that  the  time  for  answering  had  ioeariy  expixeil} 
he  takes  no  efficient  steps  to  advise  them  that  they  ^ere  ns- 
quired  at  Dubuque.    He  does  see  them,  however,  in  July, 


656  SUPREME  COURT  OASES— 1856. 

Haniflon  v.  Kramer  et  aL 

some  thirty  days  after  the  answers  should  have  been  filed, 
and  still  there  is  delay  until  September,  when  court  con- 
vened. And  even  then  their  answers,  are  not  filed  until  com- 
plainant movesfor  a  default.  If  such  a  showing  can  be  regard- 
ed as  a  reasonable  excuse  for  having  made  de&ult,  within  the 
meaning  of  the  Code,  then  we  must  acknowledge  that  we 
do  not  know  what  excuse  would  not  be  sufficient.  There 
appears  to  us  to  have  been  a  want  of  proper  attention  to  what 
was  required  of  them,  on  the  part  of  both  counsel  and  clients. 
To  hold  the  respondents  answerable  for  the  consequences  re- 
sulting from  such  want  of  attention,  may  operate  hardly  in 
this  particular  case,  but  it  is  better  so,  than  to  allow  a  hard 
case  to  make  either  a  bad  law,  or  a  bad  precedent  In 
Brown  v.  Hollenbeck^  2  G.  Greene,  318,  referred  to  by  ap- 
pellants, the  defendant's  answer  was  filed  within  the  time 
required  by  the  rules  of  the  court,  and  on  the  day  previous 
to  that  on  which  judgment  by  de&ult  was  entered.  The 
distinction  between  that  case  and  the  one  before  us,  is  too 
apparent  to  require  further  comment. 

Again ;  the  fact  that  the  answers  were  filed  before  the  mo- 
tion for  judgment  by  default  wa§  decided,  could  not  of  itself 
deprive  the  complainant  of  his  right  to  such  judgment.  At 
any  time  after  the  expiration  of  the  sixty  days,  complainant 
was  entitled,  in  the  absence  of  any  sufficient  excuse  for  re- 
spondent's failure  to  answer,  to  a  default,  and  after  he  had  by 
motion  claimed  this  right,  it  was  the  respondent's  duty  to  sat- 
isfy the  court  of  the  sufficiency  and  reasonableness  of  his 
excuse.  A  court  might  be  satisfied  with  a  less  showing 
where  the  answer  is  exhibited  before  the  entry  of  the  decree, 
than  where  it  comes  in  after;  but  there  must  be  in  either  case, 
a  reasonable  excuse  for  the  default,  and  the  filing  of  the  an- 
swer aJone  is  not  sufficient.  Such  a  reasonable  excuse,  does 
not  appear  in  this  case. 

We  then  come  to  the  consideration  of  the  second  consid- 
eration made  by  appellants,  and  under  this  head  several  ob- 
jections are  made,  which  we  will  proceed  to  notice  in  the 
order  presented. 

Before  doing  so,  however,  it  is  well  to  settle  and  consider 
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some  general  rules  which  may  guide  us  in  determining  the 
questions  raised. 

Where  a  bill  is  taken  as  confessed,  we  understand  that  all 
distinct  and  positive  allegations  are  to  be  taken  as  true,  with- 
out proof,  but  if  the  allegations  are  indefinite,  or  the  demand 
of  the  complainant  is  in  its  nature  uncertain,  the  certainty 
requisite  to  a  prefer  decree  must  be  afforded  by  proo£  tVil^ 
liam  v.  Ckytwin^  Hopk.  471 ;  Marshall  y«  Tenant^  2  J.  J.  Marsh. 
155 ;  Pegg  v.  Davis,  2  Blackf.  281 ;  PlaU  v.  Jvdsm,  8  lb. 
286 ;  Fellows  y.  ShelmurCj  6  lb.  48 ;  Landon  v.  Ready,  1 
Sim.  k  Stuart,  44 ;  Stroblet  y.  Lovejoy,  8  B.  Mon.  185. 

In  the  next  place,  we  remai'k,  that  we  understand  that  it 
is  essential,  in  order  to  sustain  any  conyeyance  as  against 
either  existing  or  subsequent  creditors,  that  it  shall  be  bona 
fde.  In  other  words,  whether  a  conveyance  be  fraudulent 
or  not,  must  depend  upon  its  being  made  upon  a  good  con- 
sideration and  bona  fide.  It  is  not  sufficient  that  it  be  upon 
a  good  consideration  or  bona  fide.  It  must  be  both,  and  by 
a  good  consideration  as  here  used,  we  mean  one  that  is  either 
meritorious  or  valuable.  It  is  true,  that  "  there  is  nothing 
inequitable  or  unjust  in  a  man's  making  a  voluntary  convey- 
ance or  a  giil,  either  to  a  wife  or  ohild,  or  even  to  a  stranger, 
if  it  is  not  at  the  time  prejudicial  to  the  rights  of  any  other 
persons,  or  in  furtherance  of  any  meditated  design  of  future 
fraud  or  injury  to  other  persons. 

If  there  is  any  design  of  fr^ud  or  coUusion,  or  intent  to 
deceive  third  persons,  in  such  conveyances,  although  the 
party  be  not  indebted,  the  conveyance  will  be  held  utterly 
void,  as  to  subsequent,  as  well  as  present  creditors ;  for  it  is 
not  boiiafide,"    Story's  Eq.  Juris.  §§  368,  866. 

Again,  we  understand,  that  while  every  material  fact  es- 
sential to  his  recovery  should  be  stated  by  a  complainant  in 
his  bill,  yet  it  is  not  necessary  to  state  therein  minutely  all 
the  circumstances  which  may  conduce  to  prove  the  general 
charge.  *'  Thus,  for  example,  if  a  bill  is  brought  to  set  aside 
an  award,  bond  or  deed,  for  fr^ud,  imposition,  partiality  or 
undue  practice,  it  is  not  necessary  in  the  bill  to  charge  every 
particular  circumstance ;  for  that  is  a  matter  of  evidence. 
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every  part  of  which  need  not  be  charged."  Story's  Eqnitf 
Pleadings  §§  28,  262 ;  1  Daniell's  412,  note  1,  and  the  an^ 
thorudes  there  cited.    Be  Louis  v.  Meek^  2  G.  Qteene,  56. 

Acourt  will  alsopay  attention  and  give  credits  its  own  reo* 
ords  and  prooeedings,.  without  farther  testimony  to  establish 
them,  thim  the  production  of  the  proceeding  itself;  and  es- 
pecially is  this  true,  where  such  proceedings  have  taken  place 
in  the  same  cause  or  in  another  cause^  betweenthe  same  par- 
ties  or  those  under  whom  they  olftim»  Und^r  our  practice, 
the  party  wishing  to  use  such  records  and  proeeedtngg,  pio^ 
duces  them  on  the  hearing,  without  proof  of  their  genuine- 
ness. And  where  by  his  bill^  he  refers  to  sudi  records  and 
proceedings,  and  prays  that  they  may  be  taken  as  a  part 
thereof  they  stand  as  exhibits,  to  which  he  can  tefet,  and 
upon  which  he  may  rely  on  the  final  hearing,  without  proof 
of  their  genuineness,  unless  they  fkaR  be  in  some  manner 
denied  or  impeached. 

And  finally,  where  fh>m  a'  decree  jm>  c^ySssM^;  it'appeattb* 
that  the  court  below  was  sa^fied  that  allthingsitieeessary  to 
entitle  the  complainant  to  the  relief  sought,  w^e  pi^)5^^,  this' 
court  will  not  presume  that  there  was -a  witnt  of  evidence  tO' 
make  those  things  certain  and  definite,  Which  might  by  the 
bill,  unaided  by  proof^  appear  unoertain  and  indefinite.  In* 
some  instances,  it  would  be  the  duty  of  the  court,  before  rto-' 
deriug  such  a  decree,  to  refer  the  matter  to  a mastisr,  to  take' 
an  account  or  testimony,  or  the  conrt  might  oifits'  motion, 
continue  the  cause  for  testimony,  by  depositions'to  be  heard 
at  a  subsequent  tenn4  Where  this  isnotdone,*  hotrever,  and' 
the  cause  is  heard  at  the  same  term,  and  the  deeree  recites 
that  certain  matters  easentiai'  to  its  rendition  wefe  made  to- 
appear,  the  court  will  presume  that  they  were'  made  to  ap- 
pear in  the  proper  manner,  and  that  the  cocitt  rendering  sueh- 
decree,  peiformed  its  duty.  Qmbb  v.  Orane^  4  Scam.  158.^ 
Having  thus  briefly  stated  what  we  understand-  to  be  some' 
of  the  principles  applicable  to  the  case  before  usj  we  proceed 
to  consider  the  objections  to  complainant's  bill,  and  the  de- 
cree of  the  court  below. 

And  these  are,  that  the  bill  does  not  aver  with  sufficient' 
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distinctnesfl^  that  tbe  complaiaant  was  a  creditor  of  Adam 
Kiramjer,  at  the  time  of  the  oonveyanoe  to  the  son, — that  it 
does  not  show  that  the  &ther  was'  at  the  time  largely  or 
otherwise  indebted — that  it  nowliero  appears  that  the  trans* 
action  between  the  father  and  son,  and  the  son  and  Graham,- 
were  in  bad  faith — and  finally,  that  it  does  not  show  that  aa 
^^acution  had  been  issued  and  returned  7iulla  bona,  before 
the  levy  upon  and  sale  of  this  land. 

It  may  be  conceded,  that  the  bill  does  not  aver,  in  so  many 
words,  that  complainant  wa^  a  creditor  of  the  father  at  tibe^ 
time  of  the  conveyance  to  the  son.    It  is  averred,  however^ 
that  the  land  was  entered  by  the  feUiher  in  his  own  name, 
that  at  the  time^  complainant  wias  a  creditor;  that  after  the* 
conveyance,  the  father  was^sned^  and  judgment  obtained  in 
&voir  of  complainant,  but  whether  upon  the  debt  existing  at  the 
time  of  the  entry,  is  not  distinctly  sitatedt    But  it  ia  averred, 
that  after  the  entry,  and  before  the  judgment,  without  any 
good  or  valuable  consideration  as  against  hia  creditors,  the 
fstther  conveyed  to  the  son ;  that  at  the  time  of  the  judgment, 
and  for  a  long. time  before,  he  lived  on  said  land^  cultivated^ 
it  as  a  fEurm,  paid  the  taxes  on  the  same,  aad  used  and  sold 
the  crops  raised  thereon.    It  is  also  averred,  that  the  deed^ 
firom  the  son  to  Oraham,  was;without any  consideration,  and' 
wafl  fraudulent  and  void  against  petitioner ;  that  the  father 
reipained  in  possession  long  after  the  deed  was  made  to  Gra* 
ham,  and  that  he,  (Grraharo,)  hasadmitted  that  he  held  tho' 
title  thereto  for  the  beanefit  of  Adam  Kramer.    It  is  then  dis- 
tinctly averred,  that  the  deeds  from  Adam  to  John,  and  from 
John  to  Gkraham^  are  void  as  against  complainant;  that  they 
are  fraudulent  for  want  of  consideration  as  against  him,  a 
creditor  of  the  said  Adam,  when  he  made  the  entry,  and  are- 
a  dbud  upoa  his  title.    By  the  bill  alsoy  the  complainant  re* 
ferp  to  the  records  and  proceedings  oi  the  cause  in  which  • 
judgment  was  rendered  against  Adam  Kramer,  aa  on  file  in 
that  court,  and  makes  them  a  part  of  his  potion.    In  addi- 
tion to  all  these  things,  the  decree  recites  that  it  was  made  to 
appeiir  to  the  court,  that  the  judgment  was  made  as  charged ; 
that  an  executioa  issued,  was  levied,  the  land  sold,  and  the 
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sheriff's  deed  made  at  the  times  and  under  the  circiunstances 
set  forth  in  the  bill ;  that  Adam  Kramer  had  firaudolenily 
conveyed  said  tract  of  land  to  John,  and  John  to  Graham ; 
that  as  against  the  complainant,  said  deeds  were  fraudulent 
and  void ;  and  that  said  land  was  held  bj  said  Graham,  in 
fraud  of  the  right  of  said  complainant 

Now,  if  the  bill  was  subject  to  the  charge  of  indefiniteness 
and  uncertainty,  we  think  the  objection  entirely  fidls  when 
we  look  to  the  decree  and  bear  in  mind  the  presumption  that 
arises  from  what  is  therein  slotted.  But  by  the  bill  the 
charge  of  fraud  is  clearly  and  distinctly  made,  and  it  is  as 
clearly  stated,  that  the  conveyances  were  made  without  any 
consideration  to  support  them,  and  were,  therefore,  fraudu- 
lent and  void  as  against  complainant  Suppose  these  aver- 
ments had  been  admitted  by  the  answers  of  respondents, 
what  difficulty  would  there  have  been  in  rendering  a  decree 
in  accordance  with  the  prayer  of  the  bill.  It  appears  to  us, 
that  there  could  have  been  none.  And  ia  there  any  more 
difficulty  where  the  bill  is  taken  for  confessed  for  want  of  an 
answer,  and  especially  when  the  decree  recites  that  these 
matters  were  made  to  appear  to  the  court  How  they  were 
made  to  appear,  it  is  true,  is  not  shown.  It  seems  that  the 
court  heard  the  cause  at  the  same  term,  without  referring  it 
to  a  master  or  continuing  it  for  taking  testimony.  To  this 
course,  we  can  see  no  objection.  And  having  thus  heard  it, 
we  are  bound  to  presume,  in  the  absence  of  any  showing  to 
the  contrary,  that  the  testimony  was  sufficient,  and  that  those 
things  were  properly  shown  and  made  to  appear,  which  are 
recited  in  the  decree.  They  may  have  been  made  manifest 
by  the  records  and  proceedings  in  the  original  cause,  which 
are  referred  to  and  made  a  part  of  the  bill,  but  which  the 
appellant  has  not  brought  up  with  the  record  now  before  ua 
But  whether  in  this  method  or  some  other,  it  is  sufficient  to 
say,  that  the  decree  does  clearly  show  that  the  alleged  con- 
veyances were  shown  to  be  fraudulent  and  in  fraud  of  com- 
plainant's rights.  This  reference  to  the  bill  and  decree,  dis- 
poses of  all  the  objections  stated,  except  the  one  that  the  bill 
does  not  aver,  nor  is  there  anything  to  show,  that  an  execu- 
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Ijipn  ha/i  i^i^m  Tetnn^  nulh  honq^  prior  tp  the  leyj  upoa 
^d  4Bale  of  thU  land.  Howeve^r  the  rvde  on  t^is  subject  may 
be,  in  the  case  of  the  ordinary  bill  filed  by  the  creditor  to  disr 
i^q^ef  an4  make  subject  if}  the  payment  of  his  debt,  the 
suitable  9^^f^  of  the  4fibtor,  is  such  avennent  and  proof 
jftacegaary  wbe^  tl^e  isxQciui^  ,h£U3  Jbeen  ^tjjLsfied  in  whole  or 
i$i  part  by  a  ss^^  of  such  equitable  interest,  wh^  the  pur- 
chaser comes  into  court  to  perfect  his  titl^  pr^to  B^t  a#46  f 
Qtmyeyanoe  .^.tb^  property  by  tl^e  de\>tor  ^  tliird  .pe>?99nS| 
;vrliich  be  alleges  rto  be  fravi^ulent  ? 

We  think  n<A.  By , pur  law,  ^  j  uclgznent  is  a  ^f;n  upon  the 
jTeal.^tate.Qf  the  drfen^Lant,  and  by  real  e^te  is  met^  a^ 
•jaght.theretP,  and^interost  thecein,  .^uiUtW^  as  w^  ^J^egsi. 
«6ee<|ian0  2^,  26. 

Any  property  of  the  def^gndant,  expept  si^ch  as  ia.^xen^fjt 

^om  execution ;  aud  by  property  is  miQaat  real,  ^  jwell  as 

jieisonal  .propeirty.pr. estate.    Section^  26, 1.908, 1904.    Axf- 

«ording  to  these  pro  visions,,  the.  equitable  interest  o{  a.^cfend- 

luit.in  laud  or  real  ^tate,  13^3  much  subjeqt  to  ex^i^tion  an^ 

Mle,  as  this  legal  interest  or  estate.    Tl^e  creditor  ^jias  h^ 

jojectiw^intbeficst  iQataiice,tO:leyyiupqn  .aqd  a^U  either. 

He  does  not  in  fact,  need  the  aid  of  a  court  of  equity,,  to  e;i- 

4tble  him  to  subject  the  equitable  estate  to  his  judgnaent    If 

rbe  i^ecte  to  propeed  with  his  exeaution  aud  sell  the  property^ 

be  punehases  at  his  own  risk,  .whatever  interest  ,the  4efend- 

4tiit  may  have  in  the  prppeity .   When  he  seeks  to  draw  tp  %}\p 

equitable  interest  so, purchased,  the  outstanding  leg£^l  title, 

if  he  shall  &il,  be  must  ordinarily  suffer  the.conseqoeiicea. 

We  do  not  say,  that  be  may  not  after  .the  judgment,  file 

his  bill  and  have  the  title  settled,  befpre.aelling.     This  we 

4hink  he. may  do,  but: be  is  not  bound  to  aettl^  it  in  advance, 

but  may  aell  under  his  execution,  .become  the  pujrcbaser,  and 

if  there  is  po  redemption,  then  file  his  t>ill  ^od  quiet  his  tjtle. 

And  in  .such  a  case,  it  i^  |iot  necessary  tp  have  ;a  return  pf 

ntUla  banOj  before  levying  upon  iapd  selling  the  equitable 

interest 

Nor  do  we  4ay,  that  when  he  has  thus  levied,  the  per^n 
holding  the  leged  or  adverse  title,  may  not  file  his  bill  and 
Vou  IIL  86 
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eBJoin  the  creditor  from  interfering  with  his  property  untQ 
the  title  is  settled.  We  have  no  doubt  but  that  this  may  be 
done. 

Nor  when  it  is  said  that  a  judgment  is  a  lien  upon  the 
equitable  as  well  as  the  legal  interest  of  a  defendant,  do  we 
wish  to  be  understood  as  holding  that  such  lien  would  affect 
the  legal  title  of  one  who  held  the  land  honafde^  without  no- 
tice of  such  equity. 

But  when,  as  in  this  case,  the  person  holding  the  legal 
title,  is  charged  and  proved  to  have  obtained  it  in  bad  faith, 
with  full  notice  of  the  rights  of  creditors,  we  think  the  lien 
continues ;  and  that  the  creditor  may  sell  such  property,  and 
file  his  bill,  after  his  purchase  and  the  expiration  of  the  time 
for  redemption,  without  showing  a  return  of  nulla  bona  prior 
to  his  levy.    Frakes  v.  Brown^  2  Blackf.  295. 

Again,  and  finally,  it  is  claimed,  that  the  Code  gives  to 
the  purchaser  of  real  estate  on  execution,  only  twenty  days 
after  the  expiration  of  the  full  time  for  iiedemption,  to  place 
his  deed  upon  record ;  and  that  the  sale  in  this  case  being 
made  in  February,  1852,  and  the  deed  not  being  recorded 
until  November,  1854,  Graham's  rights  could  not  be  affected 
by  such  deed. 

The  section  of  the  Code  relied  on,  is  as  follows :  "  The  pur- 
•chaser  of  real  estate  on  a  sale  on  execution,  need  not  place 
any  evidence  of  his  purchase  upon  record  until  twenty  days 
after  the  expiration  of  the  fiill  time  of  redemption.  Up  to 
that  time,  the  publicity  of  the  proceedings  is  constructive 
notice  of  the  rights  of  the  purchaser,  but  no  longer."  Section 
1947.  However  much  this  section  might  operate  to  protect 
a  bonafde  purchaser  without  notice,  who  might  take  title 
after  the  twenty  days  therein  named,  it  certainly  cannot  pro- 
tect one  who  purchased  with  adtial  notice  of  the  rights  of  the 
purchaser  under  the  execution,  or  one  who  purchases  with 
a  fraudulent  intention  to  defeat  such  execution  purchaser's 
title.  In  this  case,  as  already  shown,  the  averments  are 
abundant  that  Graham  was  a  fraudulent  purchaser ;  and  it 
is  clearly  stated  that  he  has  admitted  since  his  purchase,  that 
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he  held  the  title  for  the  benefit  of  Adam  Kramer.  If  these 
things  be  true,  then  the  &ilure  of  complainant  to  ha7e  his 
deed  recorded  within  the  time  limited,  cannot  enure  to  the 
benefit  of  Graham. 


Clark  v.  Lanqworthy. 


Where  in  a  suit  in  chanoeiy  to  enforce  the  specific  perlbnnance  of  an  agreement 
as  follows :  "  The  state  of  Iowa,  July,  1853.  Be  it  remembered  that  Ludns 
H.  Langworthy,  of  the  city  of  Dubuque,  and  Lincoln  Clark,  of  the  same  place, 
do  hereby  covenant  and  agree  with  each  other,  as  follows,  to  wit :  The  said 
Langworthy  sells  to  said  Glark^  the  south  half  of  his  lot  on  the  bldff  at  the 
head  of  Main  street  in  said  city,  and  bounded  on  the  east,  by  lot  No.  677, 
and  on  the  west  by  lot  No.  678 ;  for  which  the  said  Clark  is  to  pay  the  said 
Langworthy  the  sum  of  one  thousand  dollars,  when  an  act  of  Congress  shall 
be  passed,  oonfirming  the  title  to  said  lot,  either  in  the  said  Langworthy,  or 
in  the  corporate  authority  of  said  city,  of  whom  the  said  Longworthy  pur- 
chased ;  provided,  the  said  act  shall  be  passed  during  the  session  of  Congress 
next  ensuing.  Upon  the  payment  of  the  aforesaid  sum  of  money,  the  said 
Langwortby  is  to  make  to  the  said  Clark,  a  good  fee  simple  title  to  the  piece 
of  land  hereby  intended  to  be  conveyed,  free  from  all  incumbrances,  and  with 
the  usual  covenants  of  warranty.  'And  the  said  Langworthy  and  Clark,  mu- 
tually agree,  each  with  the  other,  to  make  a  public  street  through  the  mid- 
dle of  said  lot,  from  east  to  west ;  the  said  Langworthy  giving  ttiirty  feet  off 
the  south  side  of  the  north  half  of  said  lot ;  and  the  said  Clark  giving  thirty 
feet  off  the  north  side  of  the  south  half  thereo£  Each  party  hereby  promises 
to  the  other  fidthfully  to  perform ;"  the  bill  alleged,  that  the  parties  first  made 
a  verbal  contract,  according  to  which  respondent  was  to  make  a  warranty 
deed ;  that  respondent  purchased  the  lot  from  the  city  of  Dubuque,  and  took 
such  title  as  it  had,  without  warranty;  that  a  few  days  after  making  the 
verbal  contract,  the  respondent  came  to  the  complainant,  lor  the  purpose  of 
giving  the  deed,  and  receiving  his  money ;  that  he  brought  with  him  his 
deed  from  the  city,  and  then  for  the  first  time,  seemed  to  have  discovered  that 
it  was  not  a  warranty  deed ;  that  he  desired  the  complainant  to  accept  a  simi- 
lar one  to  that  which  he  had,  which  the  complainant  was  unwilling  to  do^ 
and  as  a  consequence,  the  agreement  was  modified,  and  the  written  agree- 
ment substituted  for  the  oral  one ;  that  the  parties  were  to  exert  themselves 
to  procure  the  passage  of  an  act  of  Congress,  respecting  the  title ,-  that.com- 
plainant  did  so  exert  himself,  but  that  the  respondent  interposed  to  prevent 
the  passage  of  said  act  at  and  during  the  session  of  Congress  aforesaid  ,*  that 
real  estate  in  said  city,  including  the  premises  in  controversy,  had,  since  the 
making  of  the  contract  greatly  appreciated  in  value ;  and  that  fi>r  this  rea- 
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'MD,  the  rettKmdeat  had  raftned  to  emyey,  uid  had  befiM  the  ezplntioii  of 
4he  flMBion  of  OongraoB  aUuded  to^  laid  off  the  premises  into-anUtr  1oCb»  and 
w«8  offering  them  Ibr  sale ;  and  where  the  answer  of  the  respondent  ad- 
mitted the  making  of  the  written  oontroct,  the  tender  of  the  purchase  moneji^ 
the  demand  for  a  deed,  and  the  laying  of  the  premises  into  lots ;  but  denied 
the  previous  Terbal  ccmtracti  and  also  any  interposition  to  prevent  the  ps»> 
sage  of  tibe  act  of  CkmgresB,  and  arened  that  the  only  agreement  ever  en- 
tered into  was  that  above  recited,  which  was  to  be  void,  if  the  said  act  of 
Congress  should  not  pass  at  the  then  next  session  of  Congress^  and  that  the  fail- 
nre  of  Oongress  to  pass  said  act,  released  him  from  any  lialxlity  to  convey  the 
premises ;  and  where  U'oppeared  that  the  searion  of  Congress  next  ensuing 
the  making  of  the  agreement,  terminated  in  September,  1864^  but  no  act  was 
passed  oonflrtadng  the  title  to  the  premises,  either  in  the  dty  of  Dubuque  or 
the  respondent ;  and  where  the'diarge  of  intetpenition  by  iSie  respondent^  to 
'prevent  the  pshsage  of  tiie  act  by  Cengresa,  was  supported  by  a«ingle<wit- 
liees;  Bdi,  1.  That  the  proviso  hi  the^oodtraict,  nferredtothet»ni6nietofsaleh 
and  made  the  Igreement  mean,  thiit  if  tlie  ai!t  of -OongNBi  did  not  pass  at 
the  session  next  ensuing  after  the  execution  of  the  aune,  the  contract  was 
to  be  at  an  end.  9.  That  the  contract  Could  not  be  enforoediagainst  the  com- 
plainant, and  that  be  could  not  enforce  it  against  the  Yespondent  8.  'niat 
there  beingbut  b  sbigle  wittaess  against  the  denial  of  ttie  answer,  tlie  diaige 
that  the  respondent  inteiftred  to  prevent  the  passageoftheagt-by-Coiigiesa^ 
*fn8  not  soBtsfoed. 
!rhe  denials  ih  im  answer  in  chancery  respoiialve  to  the  bill,  cannot  be  ovwooms 
by  the  tsstfttiOny  of  a  single  wituMm 

Aj^pealfrom  the  Dvhuque  District  Court, 

This  is  a  Bait  in  ohaneeiy,  brought  by  oamplaiiiant,  to>6n- 
force  a  specific  performance  of  the  following  agreement: 
"  The  state  of  Iowa,  July,  1853.  Be  it  Remembered,  that 
Lucius  H.  Langworthj,  of  the  citj  of  Dubuque,  and  Lincola 
Clark  of  the'Sante  place,  do  hereby  covenant  and  agree  with 
each  other  IL3  foUdWB,  to  wit:  The  said  Langwortby  sells  to 
Faid  Clark,  the  south  half  of  his  lot  on  the  bluff  at  the  head 
c  f  Main  street,  in  said  city,  and  bounded  on  the  east  by  lot 
x\o.  677,  and  on  the  west  by  lot  No.  678,  for  which  the  said 
Clark  is  to  pay  to  the  said  Langworthy,  the  sum  of  one  thou- 
sand dollars,  when  an  act  of  Congress  shall  be  passed  con- 
firming the  title  to  said  lot,  either  in  the  said  Langworthy  or 
in  the  corporate  authority  of  the  said  city,  of  whom  the  said 
Langworthy  purchased;  provided  the  asid  acfc^hall  be  passed 
during  the  session  of  Congress  next  ensuing.    Upon  the  pay« 
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ment  of  the  aforeflaid  sum  of  monej^  the  said  Langv^orthy, 
ia  to  make  to  the  said  Clark,  a  good  fee  simple  title  to  the 
piece  of  land  hereby  intended  to  be  conveyed,  free  from  all 
inoombrances^  and  with  the  usual  covenants  of  warranty ; 
imd  the  said  Langworthy  and  Clark,  mutually  ajB;ree,  each 
with  the  other,  to  make  a  public  street  through  the  middle 
of  said  lot  from  east  to  west,  the  said  Langworthy  giving 
thirty  feet  off  the  south  side  of  the  north  half  of  said  lot,  an4 
the  said  Clark  giving  thirty  feet  off  the  north  side  of  the  south 
half  thereof;  each  party  hereby  promises  to  the  other,  faith- 
fully to  perfomu  L.  H.  Langworthy,  Lincoln  Clark.  Tesf^ 
R  E-  BisselL" 

The  bill  alleges,  that  the  parties  first  made  a  verbal  con* 
tract,  according  to  which,  defendant  was  to  make  a  warranty 
d.eed.  It  also  averred,  that  defendant  purchased  from  the 
city  of  Dubuque,  and  took  such  title  as  it  had,  without  war- 
ranty ;  that  a  few  days  after  making  the  verbal  contract,  de- 
{sndaot  came  to  the  plaintiff,  for  the  purpose  of  giving  the 
deed,  and  receiving  his  money ;  that  he  brought  with  him 
his  deed  from  the  city,  and  then  for  the  first  time,  seemed  to 
have  discovered  that  it  was  not  a  warranty  deed;  that  de- 
fendant then  desired  plaintiff  to  accept  a  similar  one  to  that 
which  he  had,  whJich  plaintiff  was  unwilling  to  do,  and  as  a 
consequence,  the  agreement  was  modified,  and  the  foregoing 
written  one  was  substituted  for  the  preceding  oral  one.  The 
petition  also  avera^  that  the  parties  were  to  exert  themselves 
to  procure  the  passage  of  the  act  of  Congress,  respecting  title ; 
tbAtplaintiff  did  so  exert  himself  but  that  defendant  interposed 
to  prevent  the  passage  of  said  act^  at  a^d  during  the  sessioQ 
of  Congress  aforesaid ;  and  also,  that  real  estate  in  the  said 
city,  including  the  premises  in  controversy,  has  since  the 
milking  of  said  oontnict>  greatly  appreciated  in  value ;  and 
fi>r  this  reason,  defendant  had  refused  to  convey,  and  had,  be^ 
fore  the  expiration  of  the  session  of  Congress  alluded  to,  laid 
off  the  premises  into  amaller  lotsi,  and  was  offering  them  for 
sale. 

The  anaw^  admits  of  the  making  of  the  written  contract ; 
the  tender  of  the  purchase  money  bj  plaintiff;  and  the  lay^ 
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ing  off  the  premises  into  lots,  and  the  demand  for  a  deed ; 
but  denies  the  previous  verbal  contract  as  alleged  in  the  bill, 
as  also  any  interposition  to  prevent  the  passage  of  the  act; 
and  avers,  that  the  only  agreement  ever  entered  into,  was  the 
written  one  of  July,  1853  ;  that  by  the  terms  of  which,  as  ho 
claims,  his  agreement  to  convey  was  to  be  void,  if  the  said 
act  of  Congress  should  not  pass  at  their  next  session,  and  he 
therefore  insists,  that  the  failure  of  Congress  to  pass  said  act, 
released  him  from  any  liability  to  convey  the  premises ;  and 
that  since  the  adjournment  of  said  session,  the  said  contract 
has  not  been  binding  upon  either  party.  The  session  of  Con- 
gress next  ensuing  the  date  of  the  agreement,  terminated  in 
September,  1864,  but  no  act  was  passed  confirming  this 
title,  either  in  the  city  or  said  defendant.  The  charge  of  in- 
terposition by  defendant,  to  prevent  the  passage  of  the  act, 
is  supported  by  the  testimony  of  one  witness.  Such  being 
the  issue  and  proof,  the  court  below  decreed  in  fevor  of  plain- 
tiff, requiring  defendant  to  make  a  warranty  deed,  and  from 
this  decree,  he  appeals. 

Wiltsse  Jc  BhUchly,  for  the  appellant. 

Smithy  McKinlay  Jk  Poor,  for  the  appellees. 

Woodward,  J. — Whether  the  decree  of  the  court  below 
can  be  sustained,  we  think  must  alone  depend  upon  the  con- 
struction to  be  given  to  the  written  agreement  The  com- 
plainant claims,  that  the  proviso  therein  contained,  relates 
alone  to  the  time  of  paymentj  and  that  the  true  meaning  of  the 
language  used,  is  that  he  bought  the  lot,  and  was  to  have 
credit  for  the  purchase  money,  until  the  act  of  Congress  passed; 
and  that  if  the  act  did  not  pass  at  that  session,  he  was  to  pay 
at  all  events  on  the  adjournment,  and  was  then  entitled  to  a 
deed.  On  the  other  hand,  the  respondent  claims,  that  the  pro- 
viso refers  to  the  contract  o/sak  in  its  effect,  making  the  agree- 
ment to  mean,  that  if  the  act  did  not  pass  at  that  session,  the 
contract  was  at  an  end.  And  while  we  have  had  some  difi- 
culty  in  arriving  at  a  satisfactory  conclusion,  in  construing 
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the  instrument,  we  have  finally  determined  that  the  proper 
construction  is  that  claimed  by  respondent  It  appears  to 
us,  that  the  view  taken  by  complainant,  would  give  the  pro- 
viso little  or  no  meaning,  and  would  take  away  all  force 
justly  due  to  the  reference  made  to  the  passage  of  the  act 
This  construction  would  make  that  event  of  no  consequence 
in  the  contract,  leaving  it,  (the  contract,)  to  mean  simply, 
that  the  complainant  was  to  have  until  the  end  of  next  ses- 
sion to  make  payment  It  is  true,  that  the  form  of  the  con- 
tract is  that  of  a  sale  from  respondent  to  complainant  of 
these  premises  sought  to  be  recovered.  But  granting  this, 
let  us  apply  a  test  to  aid  us  in  the  construction.  No  <zct  hav- 
ing passed^  could  respondent  compel  a  performance  against 
complainant  ?  We  think  clearly  not,  and  that  complainant 
might  well  answer  to  a  suit  brought  for  the  purchase  money, 
that  he  agreed  and  undertook  to  pay  at  the  time  of  thepas' 
sage  of  the  act^  provided  one  did  pass,  confirming  the  title ; 
and  that  as  none  was  enacted  within  the  time  limited,  he  was, 
therefore,  no  longer  bound.  But  we  ask,  again,  is  the  ref- 
erence to  the  act  of  Congress  of  no  meaning  in  the  negotia- 
tion, or  has  it  some  force?  We  may  be  aided  in  further 
answering  this  question,  by  a  brief  reference  to  the  circum- 
stances preceding  the  making  of  the  written  agreement,  as  de- 
tailed in  complainant's  bill.  It  appears  that  respondent  ob- 
tained title  from  the  city  of  Dubuque,  and  then,  when  the 
parties  met,  it  was  ascertained  that  he  could  not  make  a  war- 
ranty deed,  as  had  been  previously  agreed  upon  by  their 
verbal  contract.  Ilespondenc  on  discovering  this,  desired 
complainant  to  accept  the  same  kind  of  a  deed  as  he  had  from 
the  city,  but  this  complainant  refused ;  and  they,  therefore, 
made  the  written  contract  Under  such  circumstances,  how 
can  it  be  claimed  that  the  passage  of  the  act  was  of  no  con* 
sequence,  or  that  it  was  referred  to  as  a  mere  indifferent 
event?  Bespondent  was  unwilling  to  warrant  the  title,  as 
it  then  stood,  aud  complainant  was  unwilling  to  take  it  with- 
out There  was  evidently  doubt  as  to  the  title,  and  it  was 
deemed  important  to  have  it  confirmed  by  the  action  of  Con- 
gress.   Did  not  complainant,  therefore,  buy  upon  the  condi* 
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iion  of  such  confirmatioh  7  And  why  did  fes^nd^i  refill 
to  give  H  warrant  j  d^ed,  sis  the  titl^  then  stood,  ftnd  at  Otb 
fyixne  timei  nndertbke  to  this  conf  fy,  iboiigh  no  cdnMning 
Act  should  be  passedy  and  though  the  Me  taight  i^  of  &6 
i^ame  charsi^t^r,  and  no  better  than  it  then  i^air?  It  Wtnald 
certainly  seem  inconsistent  to  Auppo^e  that  reefpiond^nt  irmid 
agree  to  make  a  warranty  title,  when  it  is  shdwn  thfl(t  he  had 
not,  and  that  he  ktitw  he  had  not,  stieh  an  otiie,  and  esp^id!;f 
so,  when  we  superadd  ihe  &ct,  that  both  pattied  itct^  upcAft 
the  snppo^ioii  that  the  Cofigresi^onal  act  of  oonfirtiiatidB, 
^as  necessary  to  per&crt  Hii^  title;  But,  dii  tiie  cbntrary,'  ii 
does  sfeetn  to  be  consistent  to  say,  that  the  irery  tisctaxAJbT  dt 
the  title,  lis  it  then  stood,  was  a  sti^ng  reason  why  tii^  per^ 
formanoe  of  the  cbhtract  on  the  part  df  the  rei^ndent^  l^tfi 
made  dep^ndeut  ttpoh  the  pslssa^  of  the  act  ? 

We  cdnclude,  therefore,  that  th^  ^aSmgt  tfffi^M  i^ka  nei 
an  indi^eretit  etent  in  thii^  cohtra6t^  and  that  it  Wa^npdn  tii% 
Condition  thai  this  act  was  pasi^d,  Within  th^  time  designated^ 
that  respondent  w&A  bound  t6  contey  tb6  lot  We  are  ateo 
of  the  opinion,  thsit  this  contract  could  iibt  be  enforced  ligaindi 
bomplainant,  and  that,  therefore,-  h}6  canndt  en&i«ie  it  agaifilfc 
respondent 

The  chal^  in  this  bill,  that  fespmident  interpose  16  p^ 
Vent  the  passage  of  the  !act  of  Congress,  is  denied  iii  th<s  an^- 
swer,  and  is  undustaihed,  e±bept  by  the  tedtiinotoy  6f  ooi 
Witness.  We  need  hardly  say,  ihai  this  part  of  ^  bill  ik 
hot  legally  supported.  The  denial  in  the  ansiter  c^noi  be 
overcome  by  thb  testimony  of  a  single  Witness. 

Decide 
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irten  to  i&  a0^6tt  oTIbrcibto  dirtiy  atid  ctetaiiMflr,  tit  WhloU  tho  jMltoatf Oj^el 
fbat  th«  defe|id«Qt  fbroibljr  entered  uponl  the  prior  actaal  pooBoarioa  tf  tint 
plaintUTs  premisea^  And  ooDtunies  to  wrongftil^  and  forcibly  detain  the  mm% 
the  court  instmcted  the  )\ty  as  foUows :  "  That  if  the  defendant  had  in  good 
Ikith  entel^  dpcn  the  premiae«in  dl^te;  withoot  stiykaci^id6g6(^tipA6i^ 
lldyerM  dlaKi^  And  ttaide  f  ahialfls  fanproyeoieiilB^  ited  had  pdtoeAsM  of  itm 
isme  iiM'  thirty  daj^  prior  to  the  comiiieneedient  of  this  aotion,  Huf  ma^ 
And  for  the  defendant,"  to  which  the  plaintiff  excepted ;  ffeld,  Th*t  the  in> 
stmction  in  no  sense  came  up  to  the  lettei^  or  spirit  of  section  23li  of  the 
6oS6j  aiid  iras  erlnonedQil 

&  (tadi  c9EriM(  ilirhM^  the  bar  of  tb^  staedtel  it  rMied  iijM%  HUnwUemfW 
show,  that  the  defendant's  poflsessEon  has  be^n  peaeeftble  afad  wihilanilpte^ 
and  that  the  phntiff  had  knowledge  of  such  adyerse  holding. 

Appealjrom  ihe  &reene  District  OourL 

THtd  ^isA  Att  ictiofi  (tf  fowjiblfe  entry  wid  detain^i',  66ttP' 
tiifenced  belbrti  i  justice  of  the  j^ftce,  and  Appealed  by  cteMd- 
i4tit  to  the  Dirtrict  Court.  The  plaititilf  thefe  moved  to  difl^ 
Aiiss  the  a{5peal,  and  on  the  trial  objected  to  the  introduetitm 
bf  any  testimoiij^  by  defendant,  which  tiiotion  and  objectioii 
Iras  oveitttled.  Against  plaintiff's  objection,  and  at  deffenA- 
hht's  request,  the  jury  Iras  instructed,  aA  ^hoWli  in  the  opin- 
ion of  the  TJotltt.  VefdiOt  fol*  defebdant^taotionfe  in  atfert, 
and  for  a  heW  trial,  overruled ;  jtid^ent  6n  the  velvet ;  &n4 

the  pl^btiff  appeals. 

Brown  A  Slwood^  foi  the  appellaat. 

James  D.  Ihmplin^  and  James  W.  Wmmk^  Sot  the  appettiii 

Wright,  C.  J. — The  motion  to  dismiss,  and  the  objection 
to  the  testimony  of  defendant,  we  need  not  notice,  as  the 
judgment  must  be  reversed,  because  of  the  error  contained 
in  the  instruction  asked  and  given.  We  may  say,  however^ 
that  the  motion  and  objection  both  appear  to  have  been 
based  upon  a  mistaken  view  of  the  record,  and  to  have  been 
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properly  overruled.  The  instruction  afiked  and  given 
the  jury,  was  as  follows :  ^'  If  defendant  had  in  good  £uth| 
entered  upon  the  premises  in  dispute,  without  any  knowl- 
edge of  a  prior  adverse  claim,  and  made  valuable  improve- 
ments, and  had  possession  of  the  same,  for  thirty  days  prior 
to  the  commencement  of  this  action,  they  must  find  for  de« 
fendant."  Section  2872  of  the  Code,  provides,  "  that  thirty 
days  peaceable  and  uninterrupted  possession,  with  the  knowl- 
edge  of  the  plaintiff,  after  the  cause  of  action  accrued,  is  a 
bar  to  this  proceeding,"  to  wit :  the  remedy  for  forcible  entry, 
and  detention  of  real  property.  This  instruction  was  doubt- 
less given  in  view  of  this  section ;  but  in  no  sense  does  it 
oome  up  to  its  letter  or  spirit.  The  petition  alleges  that  de- 
fendant forcibly  entered  upon  the  prior  actual  possession  of 
plaintiff's  premises,  and  continued  to  wrongfully  and  forci- 
bly detain  the  same.  K  the  bar  of  the  statute  was  relied 
upon,  it  was  necessary  that  defendant's  possession  should 
have  been  peaceable  and  uninterrupted ;  and  that  plainiiff 
Aotdd  have  had  knowledge  of  such  adverse  holding.  Neither 
the  good  faith  with  which  defendant  entered  upon  the  prem- 
ises, nor  his  want  of  knowledge  of  any  prior  adverse  claim, 
nor  his  improvements,  were  material  or  important,  nor  could 
they  all  combined,  defeat  plaintiff's  action.  Whatever  the 
motives  of  the  defendant  in  making  the  entry — ^however 
much  he  might  have  known  of  plaintiff's  prior  right  to  the 
possession — ^and  though  he  may  have  made  no  improvements 
his^defence  was  complete,  if  he  had  thirty  days'  peaceable 
and  uninterrupted  possession,  with  the  knowledge  of  plain- 
tiff after  the  cause  of  action  accrued*  We  think,  therefore, 
that  this  instruction  was  improperly  given,  and  that  the  judg- 
ment must  be  reversed. 

Judgment  reversed. 
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The  word  "  daim,**  when  used  in  oonnection  with  the  public  lands,  sifi^ifles  a 
settler's  right  or  improyement,  or  a  tract  of  land,  the  fee  of  which  is  in  the 
government 

A.  "  daim,"  on  the  public  lands^  is  personal  property. 

A  party  selling  a  ''  claim,"  warrants  the  title ;  and  if  the  title  fails,  he  is  liable 
at  least  for  the  purchase  money,  with  interest. 

The  rule  that  parol  evidence  is  not  admissible,  to  contradict,  vary,  or  add  to  a 
written  instrument,  is  not  infringed  by  such  evidence  tending  to  show  that 
the  contract  is  altogether  void,  or  never  had  any  legal  existence  or  binding 
force. 

Fraud,  practiced  by  one  party  to  the  contract  upon  the  other,  in  that  which  is 
the  subject  matter  of  the  action  or  claim,  may  be  shown  by  parol  evidence ; 
and  this,  not  to  vaiy,  contradict,  or  add  to  the  writing,  but  to  show  that  it 
never  had  any  binding  force  or  elTect 

The  appellate  court  will  not  reverse  a  cause,  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence,  unless  the  case  be  very  dear. 

Where  an  action  was  brought  to  recover  damages  for  the  alleged  ihtud  of  the 
defendant,  in  the  sale  of  a  daim  on  the  public  lands»  in  which  the  petition 
averred,  that  the  defendant,  as  evidence  of  the  sale^  gave  to  the  plaintiff  a 
written  instrument  as  follows :  **  March  24th,  1862.  Know  all  men  by  these 
presents,  that  I,  H.  T.  for  and  in  consideration  of  the  sum  of  $600.00,  do  bar- 
gain, and  sell  to  S.  B.  my  daim  and  improvements,  on  section  two,  township 
85,  range  19  yest ;  the  said  T.  to  give  possession  of  the  kitdien  and  smoko- 
house^  on  the  first  day  of  April,  and  entire  possession  on  the  first  day  of  0<y 
tober ;"  and  where  the  petition  fturther  alleged,  that  at  the  time  of  the  exe- 
cution of  said  writing,  the  defendant  represented  that  the  said  "  daim,"  was 
not  entered,  and  then  and  there  verbally  agreed  and  undertook,  to  refbnd 
the  puichaae  money,  if  it  was  so  entered;  that  the  daim  was  in  feet,  entered, 
and  defendant  knew  it ;  and  that  defendant  had  neglected  and  ref^ised  to  re- 
ftand  said  purchase  money ;  and  where  the  answer  denied  the  verbal  con- 
tract alleged  in  the  petition ;  and  where  the  evidence  tended  to  show  that 
the  purchase  money  had  been  paid,  and  to  establish  such  verbal  contract ; 
and  where  the  defendant  oljected  to  all  testimony  of  any  fturther  or  other 
agreement^  other  than  that  contained  in  the  written  one^  which  objection 
was  overruled,  and  the  evidence  admitted ;  Mdif  1.  That  if  the  title  to  the 
daim  had  feiled,  the  defendant  was  liable  for  the  purchase  money,  with  in- 
terest, without  proof  of  any  agreement  to  that  effect,  and  that  the  law  raised 
an  implied  undertaking  to  that  extent.  2.  That  the  evidence,  in  no  manner, 
increased  the  liabQity  of  the  defendant,  and  its  admission  could  work  no  pre- 
judice to  him.  3.  That  the  evidence  was  properly  admitted,  to  show  the 
manner  in  which  the  fhiud  was  practiced.  4.  That  the  verdict  was  sustained 
by  the  testimony. 
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This  action  was  brought  to  recover  damages  for  the  al- 
leged fraud  of  the  defendant  in  the  sale  of  a  "  claim  "  on  the 
publico  lands.  It  is  averred  in  the  petition^  and  not  co&txo- 
verted,  that  the  defendant  as  evidence  of  the  sale^  gave  to 
plaintiff  the  following  written  instrament :  '^  March  24thj 
1862.  Know  all  men  by  these  presents,  that  I,  Harvey  Torr, 
for  and  in  consideration  of  the  sum  of  five  hundred  doUaxHi 
do  bai^Mn  and  sell  to  Samuel  Bowman,  my  daim  aad  im- 
pfovements  on  section  two,  township  86,  range  19  west,  the 
said  Torr  to  give  possession  of  the  kitchen  and  smoke-houae 
on  the  first  day  of  April,  and  entire  possession  on  the  first 
day  of  October.  Harvey  Torr."  At  tke  Mso^  of  the  exeen- 
tion  of  this  instrument,  the  defendant  was  paid  ninety-flTe 
dollars,  and  the  evidence  tends  to  show  that  he  afterwards 
received  the  remaining  portion  of  the  purchase  money.  The 
petition  further  alleges,  tiuit  ^  the  time  of  the  exeoutkni  of 
Said  writing,  defendant  represented  that  tiie  said  "  claim " 
was  not  entered,  and  then  and  there  verbally  agreed  and  un- 
dertook,  to  refund  the  purchase  money»  if  it  was  so  entered ; 
thai  it  was  in  fiiet  entered,  and  that  defeadani  jcnew  it,  sad 
though  requested,  had  negieeted  and  refused  to  refund  said 
purchase  money.  This  part  of  the  contract  is  denied  in  the 
answer.  On  the  tiial,  the  defendant  objected  to  all  testimony 
Cii  BXky  other  or  flurther  agreement  than  that  oontained  in  the 
writing  signed  by  him ;  but  the  objection  was  overruled, 
and  testimony  was  permitted  to  go  to  the  jury,  tending  to  es- 
tablish such  verbal  contract  Verdict  and  judgment  for 
phdntiffl  and  defendant  appeals. 

Clarke  Jk  Bmley^  and  Spanmd  A,  Bu$^  ibr  the  appeUants. 

^.  A.  L.  OrMkham,  fer  the  appe^es. 

WriqHT,  C.  J. — ^The  errors  relied  upon  in  aigument,  ate : 
jPirst^  that  the  testimony  of  the  verbal  agreement  was  im- 
properly admitted,  because  it  tended  to  contradict^  vary,  or 
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add  to,  the  written  contract ;  ftnd,  Second.  If  admissible,  it 
was  not  sufBoient  to  snstani  Hoe  verdict. 

The  writing  signed  by  defendant  is  very  brief,  and  ap- 
pears to  be  nothing  more  than  a  memorandum,  showing  that 
lie  bad  sold  to  pladntiff  his  "  claim,*"  on  ti  certain  section  of 
goverrnment  land.  In  this  writing,  bowever,  nothing  is  said 
at  to  defendant^fl  liability  in  the  event  of  the  land's  being  en- 
tered. It  is  said,  that  the  object  of  this  testimony,  was  to 
show  what  was  to  be  his  liability  in  thact  event.  Viewed  in 
{his  light,  we  unite  in  the  opinion  that  the  teertimony  does 
not  tend  to  corUradtct  ov^jory  the  language  used  in  the  writ- 
ing. We  are  not  unanimous  in  the  opinion,  'however,  that 
treated  simply  in  the  light  of  a  parol  contemporaneous  agree- 
ment, it  does  not  tend  to  add  to  the  written  agreement.  But 
as  we  think  the  testimony  was  properly  admissible  on  other 
grounds,  we  need  not  determine  this  question.  The  declara- 
lation  claims  damages  for  the  alleged  ^ttc?  of  the  defendant, 
in  the  sale  of  this  claim.  Havingsold  the  '*'  claim,"  it  being 
pergonal  property,  he  warrants  the  title.  Under  such  cir- 
cumstances, if  the  title  failed,  he  would  at  least  be  liable  for 
the  purchase  money,  with  interest ;  and,  therefore,  without 
proof  of  any  agreement  to  that  effect,  the  law  raises  an  im- 
plied undertaking  to  that  extent.  The  ^roof  of  such  an 
agreeihent,  in  no  manner  increases  his  liability ;  for  to  that 
extent,  he  is  bound  at  all  events  by  his  written  contract  of 
sale.  In  this  view  of  the  ca«e,  the  admission  of  this  testi- 
mony could  woik  no  prejudice  to  defendant 

But  again,  itiias  been  untformly  held,  that  the  rule  that 
parol  evidence  is  not  admissible  to  contradict,  vary,  or  add 
to,  a  written  instrument,  is  not  infringed  by  evidence  tend- 
ing to  show  that  it  is  altogether  void,  or  never  had  a  legal  ea> 
istence  or  binding  force.  Fraud,  practiced  by  one  party  to  the 
contract  upon  the  other,  in  that  which  is  the  subject  matter 
of  the  action  or  claim,  may  therefore  be  shown  by  parol ; 
and  this,  not  to  vary,  contradict,  or  add  to  the  writing,  but 
to  show  that  it  never  had  any  binding  force  or  eflTect.  It 
being  charged,  therefore,  in  this  petition,  that  defendant 
practiced  a  fraud  on  plaintiff,  in  the  sale  of  this  ''  claim,"  and 
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it  being  further  averred  that  he  knew  at  the  time  of  the  sale, 
that  the  same  was  entered,  we  think  this  testimony  was  ad- 
missible  to  show  the  manner  in  which  the  fraud  was  prac- 
ticed. The  word  "  claim,"  when  used  in  comiection  with 
the  public  lands,  has  with  us  a  known  and  definite  significa^ 
tion.  It  refers  and  relates  to  a  settler's  right  or  improyement^ 
on  a  tract  of  land,  the  fee  of  which  is  in  the  govemment 
And  we  can,  therefore,  readily  see,  that  proof  that  a  vendor 
of  such  a*' 'claim,"  represented  the  same  to  be  unentered, 
and  promised  to  refund  the  purch^^se  money,  if  his  statement 
was  untrue,  would  be  well  calculated  to  deceive  the  vendee, 
and  be  a  strong  inducement  to  the  contract  If  upon  the 
&ith  of  such  &lse  representations,  he  obtained  the  plaintiff's 
money,  he  was  bound  at  least  to  remind  it.  For  the  purpose 
of  establishing  this  &aud,  we  think  this  testimony  was  ad- 
missible. 

As  to  the  second  error,  we  have  no  hesitation  in  saying, 
that  the  testimony  to  sustain  the  verbal  contract,  is  slight  in- 
deed. The  view  above  taken,  however,  renders  its  suffi- 
ciency comparatively  unimportant.  For,  if  the  defendant 
was  by  the  written  agreement,  at  least,  liable  to  the  extent 
attempted  to  be  shown  by  what  is  termed  the  verbal  con- 
tract, the  parol  testimony  was  unnecessaiy,  and  its  admis- 
sion could  not  prejudice  appellant.  But  aside  from  this,  we 
cannot  conclude  that  the  verdict  was,  in  this  respect,  so  mani- 
festly against  evidence  as  to  justify  the  granting  of  a  new 
trial.  It  must  be  a  clear  case,  indeed,  as  we  have  frequently 
held,  before  we  will  reverse  a  case  on  the  ground,  that  the 
verdict  was  against  the  weight  of  evidence.  In  this  case,  we 
cannot  say  that  the  jury  might  not  reasonably  and  &irly 
have  concluded,  that  the  plaintiff's  allegation  was  sustained 
by  the  parol  testimony. 

Judgment  affirmed. 
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TOMLINSON  V.  TOMLINSOK. 

Where  a  party  ia  aeekiiig  to  set  aside  an  award  of  arbitraton^  the  burden  oi 
proof  is  upon  him,  to  clearly  saUafj  the  court  of  any  alleged  mistake,  and  that 
he  was  prejudiced  thereby ;  and  also  to  show,  that  if  the  mistake  had  not  oc- 
curred, the  award  would  have  been  different 

Where  it  is  sought  to  set  aside  the  award,  od.  the  ground  that  certain  matten 
were  in  (act  before  the  arbitrators,  within  the  terms  of  the  agreement^  which 
were  not  acted  upon,  or  examined  by  them,  the  same  rule  prevails. 

Where  certain  suits  between  the  plaintiff  and  defendant,  then  pending  in  ooxat, 
were  referred  to  flv  earbitrators,  who  were  to  report  at  the  next  term,  which 
submission  provided,  "that  all  the  matters  in  dispute,  including  the  matters 
involved  in  said  actions,"  should  be  so  submitted;  and  where  the  arbitrators 
at  the  next  term  of  the  court,  filed  their  award,  finding  a  certain  sum  for  the 
plaintiff  "in  full  payment,  discharge,  and  satis&ction,  of  all  claims  and  de- 
mands growing  out  of  said  controversy,"  and  declaring  certain  notes  held  by 
defendant  against  plaintiff  to  be  null  and  void,  and  ordering  the  same  to  be 
canceled,  upon  which  award  the  plaintiff  moved  for  judgment;  and  where 
the  defendant  moved  to  set  aside  the  award,  because  of  the  &cts  stated  in 
the  affidavits  filed  with  the  motion,  viz :  that  of  defendant  and  one  0.  which 
were  substantially  as  follows :  That  defendant  was  not  aware  of  the  nature 
of  the  award,  until  the  day  previous;  that  the  arbitrators  did  not  hear  all  his 
case;  that  they  espedaUy  refused  to  take  into  consideration  a  certain  deed 
from  one  P.  and  wife^  to  the  plaintifi|  and  a  letter  from  the  plaintiff  concerning 
the  same ;  that  defendant  owns  the  property  described  in  the  deed,  but  the  title 
is  in  plaintiflj  who  refiiaes  to  convey  the  same ;  that  certain  other  real  estate 
in  the  name  of  plaintifi^  was  paid  for  by  defendant,  and  plaintiff  roAises  to 
convey  ihe  same ;  that  these  matters  were  among  the  difficulties  existing  at 
the  time  of  agreement  to  arbitrate ;  that  the  arbitrators  heard  testimony  on 
the  subject^  and  had  not  reported  on  the  same  in  their  award ;  that  defend- 
ant presented  to  the  arbitrators,  the  said  deed  and  letter ;  and  that  one  of 
them  had  said,  "that  they  did  not  take  said  deed  and  letter  into  considera- 
tion ;"  and  where  the  letter  referred  to  in  the  affidavits,  was  addressed  to  the 
justice  of  the  peace,  before  whom  the  deed  was  acknowledged,  and  instructed 
the  justice  to  deliver  the  deed  to  the  defendant,  "  as  he  had  paid  for  the 
land,  and  the  right  should  be  to  him  for  the  same ;"  and  where  tlie  motion 
to  set  aside  the  award,  was  overruled,  and  judgment  was  rendered  on  the 
award;  Mekt^  That  the  evidence  did  not  afford  sufficient  ground  to  set  aside 
the  award,  and  that  the  motion  was  properly  overruled. 

Appeal  from  ihe  Jackson  District  Court. 

« 

Two  aetions  were  pending  in  the  Jackson  District  Court| 


8    MlBil 
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one  in  favor  of  Jesse,  and  the  other  in  favor  of  Jesse  and  J. 
H.  Tomlinson,  against  the  defendant    At  the  April  term, 
1854,  of  that  court,  aski  causes  weie,  by  consent  of  parties, 
submitted  to  certain  named  arbitrators,  who  were  to  repK>rt 
«t  'the  next  term.    The  maMa«  svi^mitted,  snfficaenti'y  appear 
from  tho  following  extract  from  this  agreement  .to  arbitrate : 
'^  and  that  all  the  matters  in  dispute,  including  ]the  matters 
tn¥QLv«d  m  both  4xf  ^aid  actions,  shall  be  ocefeised  to  .^be  Ar- 
bitration foid  decision  of,^^'  [naming  "the  i»!4)itr«t(»B.]    A4  the 
pext  term,  the  arbitrators  filed  their  report,  finding  a  certi^in 
jRUjpa  ip.&vor  gf.  Jesse  TomUnsoft  "in  fu^l  p^ypie^t,.discharge 
andsatafl&QtiQn,  of  |dl  daims  .and  demands  ^co^ing.out^of 
futid  controversy ;  and  further  declaring  ^^erleiiii  notes  held 
by  defendant  against  the  plaintiff,  to  be  nuU  and  void,  and 
prd^Tlt^g  the ^ame  to  be  delivered  i\p .and  c^i^^iceled."    jPlajin- 
taS  mairedfor  jttd@aae^t  onsaid  award,  and^^Q^Airtjnoired 
to  set  Ihc'Same  aside,  '*  because  of  thefaots  set^forlh  in -the 
Affidavits;"  filed  therewith.    These  affidavits  are  substan- 
tially .as  follows:  The  (J^f^p^nt  swears  thftt  ]ie  yras  ^ot 
'  Aware  of  .the  nature  of  .Ibe  Ai^ard,  until  the  4aj  previoos ; 
^that  the  arbitrators  did^ot  hear  all  his  ease;  and-tbat-ihey 
especially  refused  to  take  into  consideration,  a  certain  deed 
;from  one  .Pft^  ftnd  wife  to  the  plaintiff,. ,Jain^  H^,  find  a  let- 
,ter.ooncQmiag  ihe.SMne ;  ;that  de£»udant owns  the. propeirty 
•tiierein  described,  but  that  the  titiek  in  James,  and  here- 
frises  to  deed  the  same ;  that  certain  other  real  estate  in  the 
name  of  Jess^  was  paid  for  by  defendantf.and  that  he  re- 
i}aaeB  to  oonvey  the  same;  that  these  matters  iweire  among 
the  difficulties  existing  atthe^time  of  the  agreeefientto  4tfbi- 
trate ;  and  that  they  did  hear  testimony  on  the  subject,  but 
have  not  reported  on  the  same  in  their  award.    -Accompany- 
ing this  affidavit,  is  the  do^^.^ad  also^a.letter,:frQpi^9tames.H. 
to  tb^  jttirtice  who  took  <ibe  aoknowledgmeat,  in  .whioh  .the 
justice  is  instructed  to  deliver  the  same  to  defendant,*^'  as  he 
has  paid  for  the  land,  and  the  right  should  be  to  him  for  the 
same."    The  deed  was  made  in  September,  1861.    The  let- 
ter is  dated  in  October,  but  the  year  is  not  shown.    The  affi- 
davit of  one  Ormsby,  was  also  filed,  in  which  he  ^ates  that 
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he  was  present  at  the  time  the  case  was  heard  b j  the  arbi- 
trators ;  that  defendant  presented  to  them  this  deed,  and  the 
letter  aforesaid ;  and  that  one  of  the  arbitrators  said  to  him, 
tlxat  they  did  not  take  said  deed  and  letter  into  consideration. 
The  motion  to  set  aside  was  overruled,  "  for  want  of  suffi- 
cient notice  of  same,  and  for  want  of  good  and  sufficient 
grounds  therefor."  The  motion  for  judgment  on  the  award 
was  sustained,  and  judgment  rendered  in  each  case,  in  ac- 
cordance with  the  finding  of  said  arbitration,  and  defendant 
appeals.    I'he  errors  assigned  are : 

1.  The  court  erred  in  overruling  the  motion  to  set  aside 
the  award. 

2.  In  renderiiig  judgment  for  the  plain tiflF  on  the  award. 

Smith,  McKinhy  <k  Poor,  for  the  appellant,  cited  the  fol^ 
lowing  authorities:  Code,  §  2110;  ifcNear  v.  Bailey,  18  Maine, 
263  ;  McDonald  v.  Bacon,  8  Scanu  429  ,•  Butler  v,  Jfayor  of 
Now  York,  1  HUl,  489. 

Burt  (k  Barker,  for  the  appellee,  relied  upon  the  following  i 
BuUer  v.  Mayor  of  New  York,  1  Hill,  489  ;   Deane  v.  Coffin, 

5  Shep.  52  ;  Van  Landingltam  v.  Lowery,  1  Scam.  240 ;  Ca- 
ton  V.  McTavisk,  10  Gill  &  Johns.  192 ;  Carter  v.  Sams,  4 
Dev.  &  Bat.  182 ;  Harris  v.  ASi?a/,  10  Shep.  485  ^  Portland 
Moffiuf,  Co.  V,  Cox,  6  lb.  117;   Gibson  v,  Powdi,  5  Smedes 

6  M.  712. 

Wright,  0.  J. — In  the  case  of  Thompson  v.  Blanchard,  2 
Iowa,  44,  we  had  occasion  to  speak  of  what  testimony  might 
be  received,  to  affect  the  validity  of  the  award  then  in  suit 
There  the  question  arose  as  to  the  admissibility  of  the  testi- 
mony offered,  while  in  this  case,  we  are  asked  to  determine 
whether  that  submitted,  is  sufficient  to  set  aside  the  award  ? 
It  was  held  in  the  above  case,  however,  that  the  whole  bur- 
den of  proof  wns  on  the  party  seeking  to  set  it  aside,  and 
that  it  was  his  duty  to  clearly  satisfy  the  court,  of  any  al- 
leged mistake,  and  that  he  was  prejudiced  thereby.  We 
perceive  no  reason  for  changing  this  rule,  and  least  of  all, 

Vol.  hi.  87    . 
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would  we  be  willing  to  recognize  one  less  stringent.  In 
these  proceedings,  the  parties  select  their  own  judges,  and  as 
a  mode  of  settlement,  it  should  receive  every  reasonable  en- 
couragement from  courts  of  justice.  And,  indeed,  we  may 
go  further,  and  say,  that  a  party  should  not  only  make  out 
the  mistake  clearly  and  fully,  and  that  he  was  prejudiced 
thereby,  but  also  show  that  if  it  had  not  occurred,  the  award 
would  have  been  different  Kiiox  v.  Symonds^  1  Ves.  369 ; 
Burchell  v.  Marsh,  17  How.  344.  And  the  same  is  true,  where 
in  the  absence  of  fraud,  it  is  claimed  that  certain  matters  weio 
in  &ct  before  the  arbitrators,  within  the  terms  of  the  agree- 
ment, which  were  not  acted  upon  or  examined  by  them. 

The  question,  then,  is  not  as  to  the  admissibility  of  evi* 
dence  of  that  character,  to  impeach  an  award,  but  whether 
that  offered  is  sufficient,  or  whether  it  satisfies  us  of  such 
mistake,  or  neglect  of  duty,  on  the  part  of  the  arbitrators,  as 
to  afford  sufficient  grounds  for  setting  aside  their  finding. 
These  cases  must  for  the  most  part  depend  upon  their  own 
peculiar  circumstances,  and  it  is  difficult  to  find  any  general 
rule  by  which  they  can  be  determined.  But  giving  due 
weight  to  all  the  circiunstances  urged  by  appellants,  and 
treating  their  affidavits  as  entitled  to  all  the  credibility 
claimed,  we  are  not  satisfied  that  this  award  should  have 
been  set  aside.  We  know  of  no  rule  upon  which  we  would 
be  justified  in  disturbing  it,  and  there  are  no  circumstances 
of  an  equitable  character,  to  satisfy  us  that  the  party  should 
be  again  heard.  There  is  nothing  certainly  to  show  fraud, 
xjorruption,  or  improper  conduct,  on  the  part  of  the  arbitra- 
tors. The  only  pretence  for  setting  it  aside  is,  that  they  did 
not  hear  certain  testimony,  or  did  not  adjudicate  and  report 
upon  a  controversy,  or  perhaps  controversies,  between  the 
parties  touching  the  right  to  certain  real  estate.  To  sustain 
this  allegation,  we  have  the  ex  parte  affidavit  of  the  defendant^ 
corroborated  in  part,  by  that  of  one  other  person.  All  that 
is  shown  with  any  degree  of  positiveness,  as  to  the  action  of 
the  arbitrators  is,  that  one  of  them  said,  they  did  not  con* 
sider  said  deed  and  letter.  Why  they  did  not,  is  not  shown, 
and  for  aught  that  appears,  they  were  entirely  justified  in 
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disregarding  them.  What  other  testimony  they  had  before 
them,  does  not  appear,  Tiie  letter  may  have  been  obtained 
by  fraud,  and  they  may  have  so  found ;  there  may  have  been 
some  subsequent  arrangement  different  in  its  character,  with 
regard  to  such  property ;  they  may  have  found  that  defend- 
ant had,  after  the  writing  of  the  letter,  been  paid  the  amount 
claimed  to  have  been  advanced  by  him ;  and  for  any  of  these 
reasons,  as  well  as  many  others  that  will  readily  suggest 
themselves,  they  might  have  been  fully  justified  in  disre- 
garding, or  not  considering,  said  deed  and  letter.  To  avoid 
after  difficulty  and  uncertainty  in  such  cases,  it  is  always 
better  that  the  parties,  by  their  article  of  submission,  should 
specify  particularly  what  matters  are  to  be  passed  upon. 
This  method  is  more  apt  to  protect  their  several  rights  and 
interests,  and  prevent  the  very  confusion  and  prejudice^ 
which  is  claimed  to  have  occurred  in  this  instance.  And 
when  they  submit  ali  matters  in  difference,  as  was  done  in 
this  case,  both  parties  should  be  required  to  submit  in  writ- 
ing their  respective  claims,  so  that  in  some  tangible  shape, 
it  may  be  known  what  were  all  their  differences.  In  the 
absence  of  any  showing,  that  this  was  done,  however,  if  the 
arbitrators  have  found  a  general  sum  for  one  party,  or  have 
determined,  after  hearing  the  parties,  that  one  of  them  should 
do  a  particular  thing,  we  would  be  unwilling  to  interfere 
with  their  finding  and  determination,  upon  the  meagre  show- 
ing made  in  this  case.  Wellvigion  v.  Warner^  10  Mete.  481 ; 
Warfidd  v.  Holbrooke  20  Pick.  531 ;  Karihana  v.  Fener,  1  Pet. 
227 ;  Story  on  Oont.  §  85  b.  If  their  iailure  to  specifically 
report  as  to  the  situation  and  ownership  of  the  property  re- 
ferred to  in  appellant's  affidavit,  shall  result  in  his  prejudice, 
we  think  such  prejudice  should  be  more  clearly  established, 
and  neglect  and  mistake  on  their  part,  be  more  fully  proved, 
before  we  could  put  the  parties  to  all  the  expense  and  trou- 
ble of  a  second  investigation.  This  view  of  the  case,  renders 
it  unnecessary  to  determine  whether  the  motion  of  appellant 
to  set  aside  the  award  in  the  District  Court,  was  made  in 

time. 

Judgment  affirmed. 
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Throckmorton  v.  Stout  and  Devin. 

When  a  complainant  m  chanoeiy  has  obtained  his  decree,  he  has  a  right  to  sup- 
pose the  proceedings  ended,  and  is  no  longer  in  coort. 

An  Implication  to  set  aside  a  decree  in  equity,  and  grant  a  rehearing,  must  be 
made  by  petition,  with  notice  to  the  complainant,  according  to  the  regular 
course  of  chancery  proceedings. 

Where  at  the  April  term,  1856,  of  the  Marion  District  Gourt,  a  decree  in  chan- 
cery was  rendered  in  favor  of  the  complainant ;  and  where  at  the  February 
term,  1 866,  of  the  same  court— after  two  terms  of  court  had  intenrened'-nme 
of  the  respondents,  without  notioe  to  the  oomplainant,  filed  a  motion  or  pe- 
tition to  set  aside  the  decree,  and  grant  a  rehearing,  on  the  ground  of  the 
absence  of  the  attorney  of  such  respondent,  which  application  was  not  sworn 
to,  or  supported  by  testimony,  and  which  application  was  sustained,  the  de- 
cree set  aside,  and  a  rehearing  granted,  at  the  costs  of  the  oomplainant ;  and 
where  the  order  of  the  court  on  the  appUcation,  did  not  state  any  reason  for 
setting  aside  the  decree,  which  decree  was  regular  upon  its  fiM» ;  the  order 
setting  aside  the  decree,  and  opening  the  cause  for  a  rehearing,  was  annulled, 
and  the  decree  originally  entered,  ordered  to  stand  in  ftill  force. 

Appeal  from  the  Marion  District  Court* 

A  FINAL  decree  was  rendered  in  this  cause,  at  the  Apiil 
term  of  the  District  Gourt  of  Marion  county,  1855,  in  favor 
of  the  complaiDant.  At  the  February  term,  1856,  on  mo« 
tion  of  the  defendant  Devin,  the  decree  was  set  aside,  and  a 
rehearing  granted,  at  the  costs  of  the  complainant,  such 
rehearing  to  take  place  at  next  ensuing  term.  To  this  order 
setting  aside  the  decree,  and  setting  down  the  cause  for 
rehearing,  the  complainant  excepted,  and  appeals  to  this 
court. 

J,  E.  NeaJj  for  the  appellant. 

Khapp  <k  OaldweU,  and  W,  H.  Seevers,  for  the  appellee* 

Stockton,  J.[1] — ^It  appears  from  the  record,  that  two 


[1]  Wbight,  C.  J.,  having  been  of  counsel,  took  no  part  in  the  detemunatioa 
of  this  cause. 
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terms  of  the  District  Court  of  Marion  county,  had  intervened 
between  the  time  of  rendering  the  decree,  and  the  time  of 
setting  it  aside.  The  order  of  the  court,  setting  aside  the 
decree,  does  not  state  for  what  reason  it  was  set  aside,  and 
it  is  only  from  the  motion  of  defendants,  that  we  gather  that 
the  defendant's  attorney  failed  to  attend  to  the  suit,  but 
whether  such  failure  was  occasioned  by  absence,  sickness,  or 
other  inability,  is  not  stated,  and  is  in  no  wise  made  to  ap- 
pear. The  motion  was  unsupported  by  testimony,  and  was 
not  even  verified  by  the  oath  of  the  party  in  whose  favor  it 
was  granted,  as  to  the  truth  of  the  &cts  stated. 

The  decree  itself  was  regular  on  its  face,  and  was  made 
with  due  notice  to  the  defendants,  and  they  both  appeared  to 
the  suit  by  their  attorney.  It  would  undoubtedly  introduce 
great  confusion  and  uncertainty  into  the  admiuistration  of 
justice,  if  this  court  should  sanction  the  proceedings  of  the 
District  Court  in  this  case.  Parties  would  never  know  when 
there  was  to  be  an  end  of  litigation — ^they  would  never  know 
when  their  rights  were  secure — ^if,  at  a  year's  interval — ^after 
two  terms  of  court  have  intervened — ^the  defendants  can  be 
permitted  to  come  into  court,  and  without  any  cause  shown, 
upon  a  mere  motion,  and  without  notice  to  the  other  party, 
have  a  decree  entered  against  them  set  aside,  and  the  cause 
re-opened  for  new  testimony  and  a  new  trial.  There  is  no 
precedent  for  any  such  proceeding.  When  the  plaintiff  had 
obtained  his  decree,  he  had  a  right  to  suppose  the  proceed- 
ings ended,  and  he  was  no  longer  in  court,  unless  regularly 
notified  that  an  application  was  made  to  set  aside  the  decree 
and  grant  a  rehearing,  on  petition  and  notice,  according  to 
the  regular  course  of  chancery  proceeding.  Radley  v.  Shaver j 
1  Johns.  Ch.  200 ;  BenneU  v.  Winter,  2  lb.  205. 

The  order  of  the  District  Court  setting  aside  the  decree, 
and  opening  the  cause  for  rehearing,  is  annulled,  and  the  de- 
cree originally  entered,  ordered  to  stand  in  full  force. 
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Aybes  v.  Campbell. 

B7  pleading  over,  and  going  to  trial,  a  party  wbItob  his  demurrer.  If  he 
wishes  to  save  the  matter  of  the  demurrer,  he  should  stand  upon  it 

This  practice  does  not  preclude  a  party  from  filing  an  answer  or  replication  witb 
his  demurrer;  but  if  he  designs  to  adhere  to  the  latter,  he  should  either 
withdraw  his  other  pleadings,  or  cause  the  record  to  show  that  he  abide^bj 
the  demurrer. 

The  competency  of  a  witness,  is  restored  by  a  release. 

Appeal  from  the  Outhrie  District  (hurt. 

This  cause  was  before  this  court,  at  the  June  term,  1855, 
and  is  reported  in  1  Iowa,  212.  It  is  also  a  part  of  the  trans- 
action jfrom  which  arose  that  of  Campbell  v.  Ayres^  1  Iowa, 
257.  The  facts  are  fully  stated  in  the  former  case,  in 
1  Iowa,  212,  except  so  far  as  may  be  noticed  hereafter  in  the 
opinion. 

Jeweit  <k  HuUj  for  the  appellant. 

Bates  (t  Finchj  for  the  appellee. 

Woodward,  J.[1] — As  this  cause  is  now  presented  to  the 
court,  the  plaintiff  and  appellant  assigns  for  error,  that  the 
court  overruled  the  plaintiff's  demurrer  to  apart  of  the  defend- 
ant's answer.  We  shall  not  enter,  in  detail,  into  these  causes 
of  demurrer,  but  will  only  remark  that  the  matters  are  prob- 
ably not  well  pleaded  in  manner,  but  would  seem  to  be  good, 
if  sustained,  in  substance.  They  are  thus  passed,  because  the 
plaintiff  has  pleaded  over  and  has  gone  to  trial.  If  he 
wished  to  save  the  matter  of  the  demurrer,  he  should  have 
stood  upon  it.  This  practice  does  not  preclude  a  party  from 
filing  an  answer  or  replication,  with  his  demurrer,  but  if  he 


[1]  Wbioht,  0.  J.,  having  been  of  oounsd,  took  no  part  in  the  decision  oC 
this  cause. 


SUPREME  COTTRT  OASES— 1858.  588 

Hahn  ▼.  OummingB. 

designs  to  adhere  to  his  demurrer,  he  must  either  withdraw 
his  other  pleadings,  or  cause  the  record  to  show  that  he  abides 
by  the  demurrer.  -  - 

The  other  error  assigned,  is  upon  the  admission  of  the 
same  Crews  to  testify.  There  is  no  bill  of  exceptions,  but 
there  is  a  certificate  of  the  clerk  and  an  affidavit  of  the  plain- 
tiff's attorney,  that  one  was  taken,  and  signed  and  filed,  and 
that  it  is  lost  or  destroyed.  An  affidavit  of  the  defendant's 
attorney,  impliedly  admits  that  there  was  such  a  bill,  but 
avers  that  the  said  bill  stated  that  before  said  Crews  testified, 
he  produced  to  the  court  a  written  release  from  said  James 
Campbell,  by  which  said  Campbell  released  him  from  all 
and  every  liability,  indebtedness,  or  cause  of  action,  relat- 
ing to  the  sale  and  transfer  of  said  lot  mentioned  in  the 
petition  and  answer,  and  every  matter  relating  thereto. 
Taking  these  affidavits  as  sufficient  to  show  the  exist- 
ence once,  and  the  loss  of  a  bill  of  exceptions,  the  cause  is 
brought  to  the  point  of  the  adjudication  in  1  Iowa,  212,  and 
such  release  appears  to  us  to  restore  the  competency  of 
Crews.  Therefore,  the  judgment  of  the  District  Court  is 
affirmed. 


Hahn"  v.  Cummings. 

Where  in  an  actiotf  for  damages,  for  selling  the  phuntiff  one  tract  of  land,  and 
frandnlentlj  oonveying  to  him  another  and  different  tract,  the  cause  waa 
tried  by  the  court,  without  a  jurj,  and  the  court  found  for  the  plaintifl^  the 
diflBsrenoe  in  value  between  the  land  shown  to  the  plaintiflj  and  that  con- 
veyed to  him  by  the  defendant^  to  wit:  four  hundred  dollars,  and  thereupon 
judgment  was  rendered  for  the  plaintiff)  for  the  sum  of  four  hundred  dol- 
lars, and  costs,  with  stay  of  execution,  until  the  plaintiff  reconveyed  to  the 
defendant,  the  land  conveyed  by  him  to  the  plaintiff;  and  where  the  plain* 
tiff  filed  a  motion  to  vacate  the  order  for  the  stay  of  execution,  and  the  re- 
conveyance of  the  land  to  the  defendant,  which  motion  was  overruled ;  Eieldf 

1.  That  the  court  eired  in  overruling  the  motion  to  set  aside  the  order; 

2.  That  the  measure  of  the  plaintiff's  damages,  was  the  dlflforenoe  in  vahie 
between  th«  two  i^eoes  of  land. 


8    6SB| 
78    U 
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Appeal  from  the  Buchanan  DxBtrici  Court 

The  plaintiff  claims  of  defendaDt  the  sum  of  four  htmdred 
dollars,  on  the  following  cause  of  action :  that  plaintiff  had  at 
the  request  of  defendant,  entered  into  a  negotiation  with  him 
for  the  purchase  of  a  tract  of  land,  described  as  the  east  fiao- 
tional  half  of  northeast  quarter,  and  northwest  quarter  of 
southeast  quarter  of  section  three,  ninety  north,  eleven  west^ 
in  Black  Hawk  county.  That  defendant,  for  the  purpose  of 
effecting  a  sale  of  the  land,  took  plaintiff  upon  and  showed  him 
the  west  half  southwest  quarter  of  section  two,  and  southeast 
quarter  of  southeast  quarter  of  section  three,  ninety  north,  ele- 
ven west,  and  falsely  and  fraudulently  represented  to  plaintLB^ 
that  the  land  which  defendant  showed  him,  was  the  first-named 
tract  which  defendant  wished  to  sell ;  and  that  plaintiff  confid- 
ing in  the  representations  of  defendant,  agreed  to  purchase  of 
him  the  tract  of  land  first  above  described,  supposing  it  to  be 
the  land  which  defendant  had  showed  to  him,  and  paid  to 
defendant  therefor,  a  wagon,  two  horses  and  harness,  valued 
at  $400,  and  defendant  procured  the  said  land  first  described, 
to  be  conveyed  to  plaintiff.  The  petition  fiirther  states,  that 
the  land  shown  to  plaintiff  by  defendant,  was  well  worth  the 
sum  of  $400,  but  the  tract  of  land  conveyed  to  plaintiff,  was 
entirely  worthless  and  of  no  value  whatever.  Wherefore,  he 
claims  damages.  The  answer  of  defendant  is  a  specific  de- 
nial of  the  allegations  of  the  petition;  issue  being  joined,  there 
was  a  trial  by  jury,  and  verdict  for  the  plaintiff  for  the 
amount  claimed  in  his  petition.  This  verdict,  on  motion  of 
defendant,  was  set  aside  by  the  court,  and  a  new  trial  or- 
dered. The  reasons  for  setting  aside  the  verdict  do  not  ap- 
pear in  the  record.  At  a  subsequent  term  of  the  court,  the 
record  shows,  that  "  the  cause  coming  on  for  trial,  the  issues 
of  law  and  fiict  are  submitted  to  the  court  by  agreement  of 
parties,  with  leave  to  either  party  to  except  And  the  court 
having  heard  the  evidence,  finds  for  the  plaintiff,  the  differ- 
ence in  value  between  the  land  shown  by  defendant  to  plain- 
tiff, and  that  conveyed  to  plaintiff  to  be  four  hundred  dol- 
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lars.  It  is,  therefore,  adjudged  that  judgment  be  entered 
for  the  plaintiff  for  said  sum  of  $400,  with  costs  of  suit,  with 
stay  of  execution,  until  the  plaintiff  reconveys  to  the  defend- 
ant the  land  conveyed  by  defendant  to  plaintiff."  The  plain- 
tiff filed  his  motion  to  vacate  the  order  for  stay  of  execution, 
and  for  the  reconveyance  of  the  land  to  defendant,  which 
motion  was  overruled,  and  jfrom  which  decision  the  plain- 
tiff appeals. 

Smith,  McKirUay  &  Poor^  for  the  appellant. 

W.  T.  Barkery  for  the  appellee. 

Stockton,  J. — ^It  is  assigned  for  error  by  the  appellant,  that 
the  court  affixed  as  a  condition  to  the  judgment  of  $400,  in 
£Bbvor  of  plaintiff,  that  execution  therein  be  stayed,  until  plain- 
tiff should  reconvey  to  defendant  the  land  he  had  conveyed 
to  plaintiff,  and  that  the  court  refused  to  set  aside  so  much 
of  the  judgment  and  order  as  relates  to  the  stay  of  execution 
and  reconveyance.  What  the  testimony  before  the  court 
was,  we  do  not  know.  But  we  have  sufficient  in  the  record 
to  convince  us,  that  the  District  Court  erred  in  refusing  to 
grant  the  motion  of  plaintiff  to  correct  the  judgment  as  en- 
tered. The  court  finds  that  plaintiff  is  entitled  to  recover  of 
defendant,  the  diflFerence  in  value  between  the  two  tracts  of 
land.  And  this  difference  it  further  ascertained  to  be  four 
hundred  dollars.  For  this  amount  plaintiff  is  entitled  to 
judgment,  without  stay  of  execution,  and  without  any  condi- 
tion for  re-conveyance  of  the  tract  of  land  conveyed  to  him. 
«  This  was  not  an  action  to  recover  back  the  purchase 
money.  It  was  to  recover  damages  for  the  fraud  alleged  to 
have  been  practiced  on  the  plaintiff.  Taking  it  that  the 
plaintiff  made  out  his  case  to  the  satisfaction  of  the  courts 
which  found  the  verdict  in  his  favor,  he  was  entitled  to  re- 
cover as  damages  the  difference  in  value  between  the  land 
the  defendant  induced  him  to  believe  he  was  buying,  and 
the  land  that  was  conveyed  to  him.  The  measure  of  his 
damages  was  the  difference  between  the  two,  found  by  the 
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court  to  be  four  hundred  dollars,  and  for  this  he  is  entitled 
to  judgment.  The  judgment  of  the  District  Court  denying 
the  motion  of  plaintiff  to  vacate  the  order  for  stay  of  execu- 
tion, and  for  the  reconveyance  of  the  land  to  defendant,  is  re- 
versed, and  the  cause  is  remanded,  with  instructions  to  the 
District  Court  to  enter  judgment  for  the  plaintiff  on  the  find- 
ing of  the  court  in  his  favor,  for  the  sum  of  four  hundred 
dollars. 

Judgment  reversed. 


Struble  v.  Malone. 

In  an  action  on  the  tnuiscript  of  a  judgment  rendered  in  another  state,  the  de- 
fendant oannot  raise  the  objection,  that  the  prooeas  in  the  original  action, 
was  not  aeryed  by  any  oiBoer  known  to  the  law,  or  one  authorized  to  serve 
such  writs. 

Where  in  an  action  on  a  judgment  rendered  in  another  state,  the  defendant  an- 
swered, averring  that  the  defendant,  at  the  time  of  the  alleg^  service  of  the 
original  summons,  was  not  a  resident  of  the  state  where  the  judgment  was 
rendered ;  that  he  was  not  served  with  notice  of  the  pendency  of  said  suit; 
and  that  he  had  no  agent  or  attorney  in  said  state,  authorized  to  appear  or 
acknowledge  service  for  him,  to  which  answer  a  demurrer  was  sustained  i 
Eeld,  1.  That  the  answer  was  insufficient.  2.  That  the  averments  in  th» 
answer,  should  have  been  followed  by  the  allegation,  that  the  defendant  did 
not  voluntarily  appear  in  the  original  action. 

Appeal  from  the  Liicas  District  Court. 

This  action  was  brought  to  recover  the  amount  of  a  judg- 
ment rendered  against  defendant  by  the  Court  of  Common 
Pleas  of  Guernsey  county,  Ohio.  Judgment  for  plaintiff 
and  defendant  appeals. 

J.  E,  Nealy  for  the  appellant 

Knapp  Jb  OcUdtoeUj  for  the  appellee. 

Wright,  C.  J. — ^It  is  first  urged  by  appellant^  that  the 
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summons  issued  from  the  common  pleas  court  in  Ohio,  was 
not  served  by  any  officer  known  to  the  law,  or  one  author- 
ized to  serve  such  writs.  Whatever  force  this  objection 
might  have  if  urged,  on  appeal  from  the  original  judgment, 
in  the  appellate  tribunal  in  the  state  Where  said  judgment 
was  rendered,  it  can  have  none  here.  Harts  v.  OummingSy 
1  Iowa,  564 ;  Laiiereit  v.  Cook,  1  lb.  1. 

The  next  objection  is,  that  the  court  erred  in  sustaining 
the  demurrer  to  defendant's  answer.  This  answer  avers  that 
defendant  at  the  time  of  the  alleged  service  of  the  original 
summons,  was  not  a  resident  of  the  state  of  Ohio ;  that  he 
was  not  served  with  notice  of  the  pendency  of  said  suit,  and 
that  he  had  no  agent  or  attorney  in  said  state,  authorized  to 
appear  or  acknowledge  service  for  him.  K  we  grant  to  de- 
fendant the  right  to  deny,  at  this  time,  the  jurisdiction  of  said 
common  pleas  court,  we  are  still  clear  that  this  answer  is  in- 
sufficient. For  anything  that  appears  therefrom,  said  de- 
fendant voluntarily  submitted  to  said  jurisdiction.  All  of 
the  averments  therein  made,  should  have  been  followed  by 
the  allegation  that  he  did  not  appear j  or  that  he  did  not  vol- 
untarily submit  his  cause  to  said  court.  BalizeU  v.  Nosier^ 
1  Iowa,  588 ;  Latterett  v.  (hok,  1  lb.  1 ;  Shinnaway  v.  Stitt- 
marly  4  Cowen,  292. 

It  is  finally  objected,  that  the  judgment  below  is  for  a 
larger  sum  than  was  warranted  from  the  proof.  An  exam- 
ination of  the  record  satisfies  us  that  a  correct  computation 
of  interest,  woald  entitle  the  plaintiff  to  a  judgment  for  more, 
rather  than  less,  than  that  given  him  by  the  District  Court. 

Judgment  affirmed. 


INDEX. 


ABATEMENT. 

1.  Where  a  defendant  in  a  criminal  case,  filed  two  pleas  in  abatement  of  thd 
indictment^  which  alleged  that  the  grand  jury  which  found  the  bill,  was  not 
appointed,  drawn  or  summoned  as  required  hy  law,  and  setting  out  the  alleged 
de&da^  which  pleas,  on  motion)  were  struck  from  the  files  of  the  court;  and 
where  it  appeared  from  the  record,  that  the  defendant,  prior  to  the  finding  of 
the  indictment^  was  under  arrest)  and  had  given  bail  for  his  appearance  at 
court  at  the  term  at  which  the  indictment  was  found ;  JSdd,  That  the  pleas 
were  properly  stricken  firom  the  files.    Dixon  v.  The  State,  416. 

ABORTION. 

1.  To  cause  or  procure  an  abortion,  before  the  child  is  quick,  is  not  a  crim* 
inal  offence  at  common  law,  whatever  it  mi^  be  after  the  child  is  quick. 
Abrame  y.  Ibahee  <md  wtfe,  274. 

2.  To  chai^  a  woman  with  causing  or  procuring  an  abortion,  is  not  to 
chaige  her  with  the  crime  of  murder,  under  the  law  of  Iowa.    lb, 

3.  Where  there  is  no  law  punishing  the  act  of  causing  or  procuring  an 
abortion,  at  the  time  of  the  speaking  of  the  words,  to  chaige  a  person  with  such 
an  act,  is  not  actionable,  per  se.    lb, 

4.  Where  in  an  action  for  slander,  the  alleged  slanderous  words  were  sub« 
Stantially  as  follows :  "  She  is  a  bad  woman ;  she  has  destroyed  with  instru- 
ments, doildren  since  she  has  been  here ;  she  has  destroyed  one  or  two  children 
since  she  has  been  here ;  she  takes  medicine  and  kills  her  children;  she  de* 
stroys  her  children,"  which  were  alleged  to  have  been  spoken  on  the  first  day 
of  January,  1855 ;  and  where  on  the  trial,  the  defendant  asked  the  court  to 
instruct  the  Jury  as  follows:  "  Words  charging  a  woman  with  causing  or  pro- 
ducing an  abortion,  in  this  state,  since  the  first  day  of  July,  1851,  are  not  in 
themselves  actionable ;  that  producing  an  abortion,  before  ibe  child  is  quick, 
is  not  now  a  crime  in  Iowa,  and  has  not  been  since  July  1,  1851 ;  and  that 
charging  a  female  with  having  produced  an  abortion,  under  such  circumstances, 
is  not  actionable,"  which  instructions  the  court  refiised  to  give ;  SeH  That 
the  instructions  were  improperly  refbsed.    lb, 

ACTION. 

1.  The  rule,  that  where  a  party  has  concurrent  remedies,  he  cannot)  by  a 
change  of  forum,  extend  his  right  to  commence  his  action,  applies  only  where 
the  party  seeks  in  equity,  by  reason  of  some  peculiar  drcumstances,  to  obtain 
or  recover  that  which  might  be  recovered  at  law.  WriglU  ei  aLY»  Ledaire 
221. 
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2.  A  suit  to  enforce  the  specific  execution  of  a  contract  to  convej  real  es- 
tate, is  just  as  much  an  action  to  recover  the  land,  as  an  action  of  ejectment  ifli» 
where  ^e  party  relies  upon  his  legal  title.    lb, 

3.  Where  a  pl^ntiff  brings  an  action,  claiming  a  rights  given  under  certain 
conditions  or  qualifications,  he  is  obliged  to  bring  himself  within  those  cod- 
ditions ;  and  where  a  defendant  relies  upon,  and  defends  under,  a  similar  r^t^ 
he  must  do  the  same.    Hdfenskin  <k  Gore  y.  Cave^  287. 

4.  In  an  action  not  founded  on  contract,  the  plaintiff  is  not  entitled  to  an 
attachment,  on  the  ground,  that  the  defendant  has  property,  goods,  money, 
lands,  and  tenements,  or  choses  in  action,  not  exempt  from  execution,  whidi 
he  rehises  to  give  either  in  payment  or  security  of  the  debt  Hav^  y.  Web§terj 
602. 

5.  The  act  entitled  "  An  act  to  amend  section  1848  of  the  Code  of  lowa^" 
approved  January  24,  1853,  applies  alone  to  actions  founded  on  contract.    Ibu 

ADMINISTRATOE. 

1.  The  law  contemplates  the  appointment  of  an  administrator  in  all  caaeoy 
where  the  intestate  dies  within  the  state,  or  where  he  shall  die  a  non-resident 
of  the  state,  haying  property  to  be  administered  upon  within  the  ooun^,  or 
where  such  property  is  afterwards  brought  into  the  county ;  and  in  the  ab- 
sence of  some  averment  or  showing  to  the  contrary,  the  appellate  court  eannoC 
presume  that  administration  has  not  been  granted.  FoaUewaU  A  Creagan  and 
Keeler  v.  Howes  ei  oL,  3C5. 

2.  Where  a  proceeding  is  instituted  in  which  it  becomes  material  to  asoertain 
the  condition  of  the  assets  of  the  estate  of  an  intestate,  or  in  which  a  complin- 
ant  seeks  to  make  his  claim  chargeable  on  the  real  estate  in  the  hands  of  the 
widow  or  heirs,  and  no  administrator  has  been  appointed,  the  cause  should 
be  oontmied  to  give  an  opportunity  ixx  such  an  appointment.    lb. 

See  Orbditob's  Bill,  1,  2,  3,  6. 

AFFIDAVIT. 

1.  Where  on  the  same  day  after  trial  and  verdict  fbr  the  defendant,  the  plain- 
tiff filed  a  motion  to  set  aside  the  verdict,  and  for  a  new  trial,  which  was  over- 
ruled, and  judgment  rendered  on  the  verdict;  and  where  on  the  next  day, 
the  motion  was  renewed,  the  plaintiff  filing  in  support  thereof  the  afiSdavift 
of  one  of  the  jurors,  stating  that  the  verdict  was  not  voluntaiy  on  his  parU— 
that  it  was  made  without  his  consent — and  that  it  was  never  his  verdict, 
which  motion  was  then  sustained,  the  verdict  and  judgment  set  aside,  and  a 
new  trial  ordered;  Held^  That  the  affidavit  of  the  juror  was  improperly  re- 
ceived.    Cooky  SargerU  &  Cook  v.  Sypher^  484. 

AMENDMENT. 

1 .  Under  section  1759  of  the  Code,  the  pleadings  in  a  cause  maybe  amend- 
ed, after  the  case  has  been  before  the  Supreme  Court,  and  returned  to  the  Dis- 
trict Court     Bebb  v.  PtesUm,  325. 

ANSWER. 

1.  Where  in  an  action  on  two  promissory  notes,  the  defendant  answered  un- 
der oath,  denying  generally  the  allegations  of  the  petition;  and  where  the  de- 
fendant subsequently  filed  a  supplemental  answer,  under  oath,  denying  tfas 
execution  of  the  notes,  and  averring  that  W.  Y.,  the  assignor  of  the  plain- 
tiff, by  firaud  and  misrepresentation,  induced  the  defendftot  to  execute  to 
said  W.  Y.  two  receipts,  which  had  been  changed  and  added  to  since  they 
were  signed,  until  they  read  as  set  forth  in  the  plaintiff's  petition,  setting 
out  the  circumstances  under  which  the  receipts  were  executed,  which  au- 
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Bwer  called  for  a  replication  under -oath ;  and  where  a  replication  not  nnder 
oath  was  filed,  which,  on  motion,  was  stricken  from  the  files,  and  the  cause 
was  tried  on  the  petition,  answer,  and  supplemental  answer;  and  where  on 
the  trial,  the  plaintur  withdrew  one  of  the  notesi  and  the  signature  to  the 
other  was  admitted  by  defendant,  and  the  same  was  read  to  the  jury ;  and 
where,  there  being  no  other  evidence  than  the  note,  before  the  juiy,  the 
Juiy  found  a  verdict  for  the  plaintifiT,  which  verdict  the  court  refused  to  set 
aside.  MUd^  1.  That  the  issue  to  be  tried  was  on  the  first  answer  of  the  de- 
fendant. 2.  That  the  supplemental  answer,  not  being  replied  to,  was  to  be 
taken  as  true,  and  so  &r  as  the  facts  therein  alleged  were  applicable  to  the 
issue  joined  between  the  parties,  they  oould  not  be  contradicted  on  the  trial. 
Toung  v.  Mummcif  140. 

2.  An  answer  merely  in  denial  of  the  petition,  is  not  to  be  taken  as  true. 
Ibrd  V.  WescoU,  286. 

3.  It  is  the  affirmative,  and  not  the  negative  allegations  of  an  answer,  that 
are;  adoutted  by  a  fiulure  to  deny  the  same  by  replication.     lb. 

4.  Where  a  garnishee  answers,  first,  denying  generally,  that  he  owes  the 
person  as  whose  creditor  he  has  been  garnished,  or  that  he  has  property, 
rights,  or  credits  of  such  person  in  his  possession ;  and  secondly,  by  a  special 
answer,  shows  that  he  does,  in  fiict,  hold  property,  &c.,  of  such  person  in  his 
possession,  the  pMntifif  may  take  issue  on  the  general  answer,  and  is  not 
obliged  to  put  specific  questions  to  explain  the  matters  stated  in  the  special 
answer.    Beifb  v.  JPreatonj  325. 

5.  The  special  answer  is  permitted,  for  the  benefit  of  the  garnishee,  that  he 
may  not  be  obliged  to  assume  the  responsibility  of  categorical  answers  to  the 
general  questions.    Jb. 

6.  The  denials  in  an  answer  in  chancery  responsive  to  the  bill,  cannot  be 
overcome  by  the  testimony  of  a  single  witness.   .  Clark  v.  Lanfftooimyf  563. 

APPEAL. 

1.  Whenever  final  judgment  is  rendered  before  a  justice  of  the  peace,  a  party 
may  appeal ;  and  the  right  of  appeal  is  allowed  him,  whether  the  judgment 
complained  o^  is  one  of  law  or  of  &ct.     Griffin  v.  MosSy  261. 

2.  Where  an  action  was  commenced  before  a  justice  of  the  peace,  by  attach- 
ment, and  the  entry  in  the  docket  of  the  justice  read  as  follows :  "  Parties  ap- 
peared, January  8th,  1855.  Trial  had  before  Q.  W.  Butties,  justice  of  the  peace. 
On  examination,  it  was  (bund  that  the  defendant  had  not  legal  notice,  and  that 
the  attachment  was  not  legally  served.  Therefore,  judgment  was  rendered 
against  plaintiff  for  fifiy  dollars  and  fifi;y-five  cents  damages,  and  costs  of 
suit,"  trom  which  judgment  the  plaintifi'  appealed  to  the  District  Court ;  and 
where  the  defendant  moved  in  the  District  Court  to  dismiss  the  appeal,  for  the 
following  reasons :  "  1.  No  question  of  fact  was  presented  to  the  court  below 
for  decision,  nor  was  any  question  of  fiict  decided  in  that  court ;  therefore,  an 
appeal  will  not  lie.  2.  To  correct  any  error  in  law,  or  irregularity  in  the  jus- 
tice's court,  it  can  only  be  brought  into  the  District  Court  by  writ  of  error ;" 
which  motion  was  sustained  by  the  court,  and  the  appeal  dismissed;  Hdif 
That  the  plaintiff  was  entitled  to  have  the  cause  reheard  on  its  merits  in  the 
District  Court;  and  that  for  this  purpose,  an  appeal  was  the  regular  and  prop- 
er mode  of  obtaining  relief    Jb. 

3.  After  appearance  and  trial  before  a  justice  of  the  peace,  the  original  no- 
tice has  served  its  office ;  and,  on  appeal,  its  sufficiency  or  character  becomes 
immaterial.    Shawg  v.  Brticef  324. 

APPEARANCE. 
1.  Where  in  an  action  on  a  judgment  rendered  in  another  state,  the  defend- 
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ant  answered,  avemng  that  the  defendant,  at  the  time  of  the  alleged  serrkse 
of  the  original  summons,  was  not  a  resident  of  the  state  where  the  judgment 
was  rendered ;  that  he  was  not  served  with  notice  of  the  pendency  (S*  said 
suit ;  and  that  he  had  no  agent  or  attorney  in  said  state,  authorized  to  appear 
or  acknowledge  service  lor  him,  to  which  answer  a  demurrer  was  sustained; 
Held^  1.  That  the  answer  was  insufficient  2.  That  the  averments  in  the  an« 
Bwer,  should  have  been  followed  bjr  the  allegation,  that  the  defendant  did  not 
voluntarily  appear  in  the  original  action.    Siruble  v.  Malone,  586. 

ARBITRATION. 

1.  Where,  in  a  case  of  arbitration,  one  of  the  arbitrators  informed  one  of  the 
parties,  that  no  testimony  would  be  received  on  a  certain  point  in  dispute, 
and  in  consequence  of  such  information,  the  party  did  not  attend  with  his 
witnesses;  and  where  the  arbitrators  did  admit  evidence  upon  that  subject 
flrom  the  opposite  side,  without  any  wrong  intention,  and  without  notice  to 
the  absent  party;  Eetd^  That  the  evidence  was  improperly  admitted,  and  the 
award  was  set  aside.    SvHivan  v.  Fnnk  dk  Co.,  66. 

2.  An  award  can  be  set  aside  only  for  mistake,  misconduct^  partiality,  or 
fraud,  in  the  arbitrators.    lb, 

3.  In  the  legal  idea  of  misconduct,  an  evil  iateniion  is  not  a  necessary  in- 
g^dient.    lb, 

4.  Where  the  act  of  the  arbitrators  prejudiced,  or  had  a  strong  tendency  to 
pr^udice,  the  rights  of  one  of  the  parties,  even  though  no  wrong  intent  en- 
tered into  the  act;  the  award  should  be  set  asida    lb, 

6.  By  the  common  law,  parties  may  by  parol,  submit  any  matters  in  con- 
troversy between  them  to  arbitration ;  and  this  right  has  not  been  taken  away 
by  the  protons  of  chapter  119  of  the  Code,  which  governs  those  awards 
which  are  designed  to  be  reported  to  the  court,  for  judgment  and  execution. 
Conger  v.  DeaUf  463. 

6.  Where  parties  wish  to  ask  the  aid  of  the  courts,  for  judgment  upon  an 
award,  the  submission  to  arbitrators  must  be  in  the  manner  required  by  law. 
lb, 

7.  Where  there  is  a  submission  to  arbitrators  by  parol,  or  in  a  manner  dif- 
ferent from  that  required  by  the  Code,  the  submission  may  be  regarded  as  the 
means  mutually  adopted  by  the  parties  for  an  amicable  settlement  of  their 
difficulties ;  and  as  such,  should  have  the  force  and  effect  of  a  settlement  made 
by  the  parties  themselves.    lb, 

ASSIGNMENT. 

1.  An  assignment  of  a  chose  in  action  oonveys  merely  the  rights  whidi  the 
assignor  then  possesses  in  the  thing  assigned ;  but  such  an  assig^nment  does 
not  necessarily  draw  after  it  all  equities  of  an  Independent  nature.  Davis  et  oL 
Y.  MUbum,  163. 

2.  Where  in  an  action  for  money  bad  and  received  by  the  defendant,  for  the 
use  of  the  plaintiff,  the  petition  alleged,  that  the  money  was  paid  to  the  firm, 
of  which  defendant  was  the  survivor,  for  the  purpose  oi  entering  a  certain  par- 
cel of  real  estate,  for  which  the  plaintiff  obtained  the  receipt  of  the  firm,  stating 
the  amount  of  money,  and  describing  the  land  to  be  entered ;  that  the  firm  on- 
dertook  and  agreed  to  enter  the  land,  without  delay ;  that  they  failed  to  do 
80^  but  kept  and  used  the  money  as  their  own ;  as  relying  on  the  promises  of 
the  said  tirm,  and  being  assured  by  defendant,  that  the  Umd  had  been  entered 
as  agreed  upon,  the  defendant,  for  plaintiff,  conveyed  said  land,  by  deed  in  fee 
simple^  in  plaintiff's  name,  to  one  B.  for  a  valuable  consideration ;  and  that 
since  that  time,  one  6.  had  entered  the  land ;  and  where  the  defendant  de- 
murred to  the  petition,  for  the  following  causes :  1.  The  petition  does  not 
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show  that  plaintiff  is  a  party  to  the  original  contract^  or  the  assignee  thereof; 
8.  The  petition  shows  that  B.  has  an  adequate  remedy  against  S.  under  his 
deed,  and  uu  right  of  action  against  defendant ;  H.  The  plaintiff  does  not  show 
that  he  has  been  dispossessed  of  the  premises,  or  that  the  conTejanoe  made 
him  by  S.  has  been  questioned ;  4.  The  deed  from  8.  to  B.  is  not  set  forth, 
nor  is  it  aJleged  to  have  been  a  warranty  deed ;  and  where  the  demurrer 
was  sustained  by  the  court,  and  the  suit  dismissed;  lleidf  I.  That  the  de- 
murrer misapprehended  the  nature  of  the  action,  and  the  parties  there- 
to ;  2.  That  to  bring  the  suit  for  iKe  use  of  B.  it  was  not  necessary  to  assign 
the  receipt  to  him ;  nor  was  it  material  to  consider  his  remedy  against  S. — 
whether  ho  had  been  dispossessed — ^nor  whether  his  title  had  beeii  questioned ; 
3.  That  the  demurrer  was  improperly  sustained.  ScoUj  for  (he  tue  qf  Bolen^ 
banffk  V.  Grander,  447. 

ASSIGNMENT  OF  ERROR. 

1.  An  assignment  of  error  as  follows,  ^  That  the  court  erred  in  its  action  in 
regard  to  the  jury,"  is  so  vague  and  general,  that  the  appellate  court  will  be 
justified  in  disregarding  it,  under  rule  eight  of  this  court.  Bdrmon  y.  Chand- 
leTf  150. 

2.  Wliere  ono  of  the  errors  assigned  In  a  cause  was  as  follows :  ^  In  over- 
ruling  the  motion  of  defendant,  to  quash  the  original  notice,"  and  where  the 
bill  of  exceptions  stated  the  reason  for  the  motion  to  quash,  as  foUows :  "  for 
the  reason  that  the  notice  was  not  directed  to  the  defendant  The  notice  reads 
as  foliows,  to  wit:  (here  insert;")  and  where  the  motion  was  not  copied 
either  into  the  bill  of  exceptions,  or  the  transcript ;  HeU  That  this  manner 
of  referring  to  a  paper  in  a  cause  was  bad ;  and  that  the  Supreme  Ck)urt  would 
not  consider  the  error  assigned  thereon.     Campbell  v.  The  Comnty  v/Folk^  467 

ASSIGNOR  AND  ASSIGNEE. 

1.  Section  949  of  the  Code  has  altered  the  common  law  rule,  so  &r  as  to 
«uthori2e  a  suit  to  be  brought  upon  an  unnegotiable  instrument  in  the  name 
of  the  assignee.     MiarcharUs  and  Mechamcd'  Book  of  Chicago  y.  Siewittf  93. 

2.  The  use  of  the  term  "to  be  deliyered  to  his  order,"  in  such  an  instru- 
ment, does  not  manifest  an  intention  on  the  part  of  the  maker,  to  make  it 
negotiable,    lb, 

3.  Although  the  instrument,  under  section  949  of  the  Code,  is  assignable 
by  indorsement,  and  the  assignee  may  sue  on  it  in  his  own  name ;  yet  it  is 
subject  to  any  defence  or  set-ofi^  legal  or  equitable,  which  the  maker  had 
against  the  assignor,  before  notice  of  the  assignment.    lb. 

4.  In  order  to  constitute  a  yalid  assignment  of  an  unnegotiable  instrument 
of  writing,  notice  must  be  ^ven  to  the  maker.    lb, 

5.  Where  in  an  action  on  an  unnegotiable  instrument,  brought  in  the  name 
of  the  assignee,  against  the  maker,  the  defendant  answered,  denying  all  the 
material  averments  of  the  petition,  and  averred  further,  that  before  defend- 
ant had  any  notice  of  the  sissignment  of  the  receipt  to  the  plalnti£^  the  as- 
signor was,  and  still  is,  indebted  to  him  in  a  certain  sum,  for  the  com  in  the 
receipt  mentioned ;  that  he  had  no  notice  of  the  transfer  of  the  receipt  to 
plaintiff,  until  the  commencement  of  the  suit ;  that  the  assignor  at  the  date 
of  the  receipt,  purchased  the  com  of  defendant,  and  accepted  a  draft  for  the 
price  of  the  same ;  and  that  the  draft  was  protested  and  never  paid ;  and  also 
eUumed  the  right  to  retaui  the  com,  until  the  price  of  the  same  was  paid  * 
and  where,  to  so  much  of  the  answer  as  set  up  new  matter,  the  plaintiff  de- 
murred, and  the  demurrer  was  sustained  by  the  court;  H^  That  the  re- 
oeipt  not  being  negotiable,  the  plaintiff  stood  in  no  better  position  than  the 
assignor  would  have  stood,  had  the  suit  been  brought  in  his  name,  and  that 
the  demurrer  was  improperly  sustained.    lb. 
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6.  Where  in  an  action  on  an  unnegotiable  instmment,  brought  in  the  nune 
of  the  assignee,  the  defendant  offered  to  prove,  that  his  defence  to  the  aetion 
as  set  up  in  his  answer,  existed  before  he  had  notice  of  the  indorsement  of  the 
receipt  to  plaintiff)  and  before  it  was  in  &ct  indorsed,  which  evidence  was 
objected  to,  and  the  objection  sustained;  EeH  That  the  evidence  should 
have  been  admitted.    lb. 

*l.  The  assignee  of  a  promissory  note  not  negotiable,  may  sue  the  aesignoi^ 
without  first  demanding  payment  of  the  maker,  and  wi&out  notice  of  the 
non-payment  to  the  assignor.    Long  v.  Smyser  dt  Sawihome,  266. 

ATTACHMEarr. 

1.  The  bond  executed  by  the  plaintiff  in  a  proceeding  by  attachment  need 
not  be  referred  to  in  the  writ.    Says  db  Blamiard  v.  Chrlyf  203. 

2.  To  make  the  act  of  the  creditor  in  suiog  out  an  attachment,  vjiSyuBy 
wrong  and  entitle  the  debtor  to  exemplary  damages,  it  must  appear  that  the 
creditor  procured  the  attachment,  without  any  reaeonkble  ground  to  believe 
the  truth  of  the  matters  stated  in  the  affidavit  for  the  writ,  and  with  the  in- 
tention, design,  or  set  purpose,  of  injuring  the  defendant  Baver  v.  WiMer, 
£02. 

3.  In  an  action  wd  founded  on  contract,  the  plaintiff  is  not  entitled  to  an 
attachment,  on  the  ground,  that  the  defendant  has  property,  goods,  money, 
lands,  and  tenements,  or  choses  in  action,  not  exempt  firom  execution,  whidi 
he  refuses  to  give  either  in  payment  or  security  of  the  debt.    Ih, 

4  The  act  entitled  "  An  act  to  amend  section  1848  of  the  Code  of  Iowa,*' 
approved  January,  24, 1863,  applies  alone  to  actions  Ibimded  on  contract   A. 

ATTACHMENT  BOND. 

1.  In  an  action  on  an  attachment  bond,  it  is  not  sufficient  to  allege  gener- 
ally in  the  petition,  a  wrongfhl  suing  out  of  the  attachment,  or  that  Uiere  was 
no  cause  for  suing  out  such  writ    Mahnke  v.  Damon  A  Co*,  ei  aL,  107. 

2.  In  such  an  action,  the  petition  must  aver  that  the  defendant  had  no  soffi- 
oient  cause  for  heliemng  the  allegations  of  the  affidavit  or  petition,  on  which 
the  attachment  issued.    lb. 

3.  In  an  action  on  an  attachment  bond,  the  record  and  proceedings  in  the  at- 
tachment case,  is  competent  evidence  on  the  part  of  the  plaintifil  Baver  t. 
Wdbeitr  et  oZ.,  502. 

4.  Where  in  an  action  on  an  attachment  bond,  executed  in  an  acti(xi  for 
tort,  in  which  the  defendant  was  charged  with  wrongfully  and  fraudulently 
breaking  open  a  letter  intrusted  to  him  by  theplaintifi^  and  which  contained  in- 
structions to  the  agents  of  the  plaintiff  in  relation  to  the  entry  of  certain  Iand& 
the  petition  alleg^  that  the  attachment  was  sued  out  wtilfrdiy  wrong^  and 
claimed  exemplary  damages ;  and  where  on  the  trial,  the  defendant  offered 
a  witness  to  prove  ihat  the  plaintiff  had  stated  to  him,  that  he  had  opened 
the  letter,  as  alleged  in  the  petition  in  the  attachment  case,  which  evidence 
was  objected  to,  and  rejected  by  the  court;  Hdd,  That  the  evidence  offered 
had  a  tendency  to  show,  that  the  defendant  had  reasonable  ground  for  believing 
what  he  stated  in  his  affidavit  for  the  attachment^  and  was  admissible.    Ih. 

5.  Where  the  petition  in  an  action  on  an  attachment  bond,  charges  that  the 
plaintiff  in  the  attachment  acted  tviBfully  wrong^  and  seeks  to  recover  exem- 
plary damages,  the  true  issue  is,  whether  the  plaintiff  in  the  attachment,  made 
the  affidavit  for  the  writ  in  good  faith,  and  with  full  belief  that  the  allegations 
therein  contained  were  true.    lb. 
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6.  The  word  "  wrongAilly,"  as  used  in  section  1584  of  the  Code,  means  un- 
justly— injuriously — tortlously — ^in  violation  of  law.    lb. 

7.  Where  in  an  action  on  an  attachment  bond,  the  court  instructed  the  jury 
as  follows:  **That  the  advice  of  oouosel  will  go  to  rebut  the  idea  of  malice, 
but  the  defendant  must  prove  that  he  submitted  his  case  to  an  attorney ;  and 
that  on  the  case  submitted,  he  was  advised  by  such  attorney,  that  he  had  a 
good  cause  of  action,  and  a  right  to  sue  out  an  attachment.  When  proved,  it 
will  save  him  from  exemplary,  but  not  from  actual  damages;"  ffeld^  That  the 
instruction  was  substantially  correct    lb. 

8.  And  where  in  such  an  action,  the  court  refused  to  g^ve  an  instruction  as 
follows :  "  That  if  the  jury  are  satisfied  that  the  defendant  was  advised  by  coun- 
sel, practicing  in  this  court,  that  the  &ct8  set  forth  in  his  petition,  did  consti- 
tute a  legal  cause  of  action,  it  will  be  a  sufficient  justification  for  bringing  the 
suit,  notwithstanding  the  attorney  may  have  erred  in  his  advice ;"  ffddj  That 
the  instruction  was  properly  refused.    lb. 

9.  Where  in  an  action  for  tort,  an  attachment  was  sued  out,  for  the  cause  that 
the  defendant  has  property,  goods^  money,  &q^  which  he  refuses  to  give  either 
in  payment  or  security  of  said  debt ;  and  where  in  a  subsequent  action  on  the 
attachment  bond,  for  wrongfully  and  willfully  suing  out  the  attachment,  the 
plaintiff  asked  the  court  to  instruct  the  jury,  "  that  the  affidavit  for  the  attach- 
ment set  forth  no  sufficient  cause  for  tiie  attachment,  for  the  reason  that  the 
act  of  1853,  applied  alone  to  actions  founded  on  contracts,"  which  instruction 
was  given ;  ifidd^  That  the  instruction  was  properly  given.    lb. 

AWARD. 

1.  Where  an  agreement  to  submit  to  arbitrators  read  as  follows:  "We,  M. 
W.  and  D.  C.  A.,  severally  agree  and  bind  ourselvta  to  arbitrate  a  matter  of  con- 
troversy relating  to  a  certain  piece  of  land  in  said  county.  We  have  agreed  on 
the  following  persons  as  arbitrators  in  said  cause,  to  wit :  Henry  Orow,  Martin 
Braddock,  and  David  Maoey,  all  of  Marshall  county ;  and  also  ftirther  agree 
that  they  will  appear  before  EUas  Walraven,  acting  justice  of  the  peace,  [in]  said 
county,  who  wUl  have  charge  of  the  case,  aocordmg  to  law.  We  agree  to  ap- 
pear before  said  court  the  14th  day  of  January,  A.  D.  1854;"  and  where  the 
4said  arbitrators  awarded  "that  the  said  A.  should  pay  to  said  W.  the  sum  of 
fifty  dollars  for  a  claim  that  the  said  W.  held  on  a  piece  of  land  named  in  their 
submission,  which  land  was  entered  by  said  A. ;"  Beldj  That  both  the  submis- 
sion and  award  were  bad  for  uncertainty.     Woodward  v.  AUoaier^  6 1 . 

2.  Where,  in  a  case  of  arbitration,  one  of  the  arbitrators  informed  one  of  the 
parties,  that  no  testimony  would  be  received  on  a  certain  point  in  dispute,  and 
in  consequence  of  such  information,  the  party  did  not  attend  with  his  witnesses ; 
and  where  the  arbitrators  did  admit  evidence  upon  that  subject  fix>m  the  op- 
posite side,  without  any  wrong  intention,  and  vrithout  notice  to  the  absent 
party;  Held,  That  the  evidence  was  improperly  admitted,  and  the  award  was 
set  aside.    SviUvan  v.  PHnk  A  Co.^  66. 

3.  An  award  can  be  set  aside  only  for  mistake,  misconduct,  partiality,  or 
firaud,  in  the  arbitrators.    lb. 

4.  In  the  legal  idea  of  misconduct,  an  evil  intenHon  ia  not  a  necessary  ingre- 
dient   lb. 

6.  Where  the  act  of  the  arbitrators  prejudiced,  or  had  a  strong  tendency  to 
prejudice,  the  rights  of  one  of  the  parties,  even  though  no  wrong  intent  entered 
into  the  act,  the  award  should  be  set  aside.    lb. 

6.  Where  parties  wish  to  ask  the  aid  of  the  courts,  for  judgment  upon  an 
award,  the  submission  to  arbitrators  must  be  in  the  manner  required  by  law. 
Conger  v.  Deariy  463. 
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7.  But  if  they  do  not  design  to  seek  the  aid  of  the  courts  to  enforce  the 
award,  a  submission,  without  oompljing  with  the  regulations  of  the  Gode,  may 
be  made,  by  which  the  parties  will  be  bound.    lb. 

8.  Where  there  is  a  submission  to  arbitrators  by  parol,  or  in  a  manner  dif- 
ferent from  that  required  by  the  Code,  the  submission  may  be  regarded  as  the 
means  mutually  adopted  by  the  parties  for  an  amicable  settlement  of  their  dif- 
ficulties ;  and  as  such,  should  hare  the  force  and  effect  of  a  settlement  made 
by  the  parties  themselves.    lb. 

9.  If  there  is  a  failure  to  comply  with  the  agreement  to  submit,  or  with  the 
terms  of  the  award  when  rendered,  the  remedy  would  be  by  action,  either  on 
the  agreement  or  award ;  but  such  award  could  not,  like  one  imder  the-Gode^ 
be  relumed  to  court,  for  judgment  and  execution.    lb. 

10.  Such  an  award  may  be  set  up  as  a  defence  to  an  action  brought  or  prose- 
cuted for  the  subject  matter  therein  settled.    lb. 

11.  Where  suit  was  brought  before  a  justice  of  the  peace,  for  the  yalue  of  an 
ox,  which  the  plaintiff  alleged  was  killed  by  the  defendant,  and  after  the  suit 
was  commenced,  the  parties  by  agreement  in  writing,  submitted  the  matters  in 
controversy  to  the  arbitrament  of  five  persons  named  therein ;  and  where  on 
the  trial  before  the  justice,  this  agreement  was  set  up  as  a  defenoe,  with  the 
averment,  that  a  majority  of  the  said  arbitrators  had,  by  their  written  award, 
found  the  defendant  not  guilty,  which  defence  was  denied  by  pluntiff ;  and 
where  on  the  trial  of  the  cause  in  the  District  Court,  on  appeal,  the  defendant 
offered  in  evidence  the  agreement  and  award  to  sustain  his  defence,  which  was 
rejected  by  the  court ;  Held,  That  the  testimony  offered  was  pertinent  to  the 
issue,  and  should  have  been  admitted.    lb. 

12.  Where  a  party  is  seeking  to  set  aside  an  award  of  arbitrators,  the  bur- 
den of  proof  is  upon  him,  to  clearly  satisfy  the  court  of  any  alleged  mistake,  and 
that  he  was  prejudiced  thereby ;  and  also  to  show,  that  if  the  mistake  had  not 
occurred,  the  award  would  have  been  difierent.     IbnUinson  v.  Ibmhnson,  575. 

13.  Where  it  is  sought  to  set  aside  the  award,  on  the  ground  that  certain 
matters  were  in  fiEU^t  before  the  arbitrators,  within  the  terms  of  the  agreement^ 
which  were  not  acted  upon,  or  examined  by  them,  the  same  rule  prevails.    2b» 

14.  Where  certam  suits  between  the  plaintiff  and  defendant,  then  pending  in  • 
court,  were  referred  to  five  arbitrators,  who  were  tc  report  at  the  next  term, 
which  submission  provided,  "  that  all  the  matters  in  dispute,  including  the  mat- 
ters involved  in  said  aciions,"  should  be  so  submitted ;  and  where  the  arbitra- 
tors at  the  next  term  of  the  court,  filed  their  award,  finding  a  certain  sum  for  the 
plaintL£^  '*  in  full  payment,  discharge,  and  satiafiiction,  of  all  claims  and  de- 
mauds  growing  out  of  said  controversy,''  and  declaring  certain  notes  held  by  de- 
fendant against  plainti^  to  be  null  and  void,  and  oi*during  the  same  to  be  can- 
celed, upon  which  award  the  plaintitt'  moved  for  judgment;  and  where  the 
defendant  moved  to  set  aside  the  award,  because  of  the  &ct8  stated  in  the 
affidavits  filed  with  the  motion,  viz :  that  of  defendant  and  one  0.  which  were 
substantially  as  follows :  That  defendant  was  not  aware  of  the  nature  of  the 
award,  until  the  day  previous;  that  the  arbitrators  did  not  hear  all  his  ca^e^ 
that  they  especially  refused  to  take  into  consideration  a  certain  deed  from  one 
P.  and  wife,  to  the  plaintiff,  and  a  letter  from  the  plaintifi'  concerning  the  same; 
ttiat  defendant  owns  the  property  described  in  the  deed,  but  tiie  title  is  in  plain- 
tiff who  refuses  to  convey  the  same ;  that  certain  other  real  estate  in  the  name 
of  plaintiff,  was  paid  for  by  defendant,  and  plaintifi'  refuses  to  convey  ihe  same ; 
that  these  matters  were  among  the  difficulties  existing  at  the  time  of  agreement 
to  arbitrate ;  that  the  arbitrators  heard  testimony  on  the  subject,  and  had  not 
reported  on  the  same  iu  their  award ;  that  defendant  presented  to  the  arbitra- 
tors, the  said  deed  and  letter ;  and  that  one  of  them  had  said,  "  Uiat  they 
did  not  take  said  deed  and  letter  into  consideration ;"  and  where  the  letter  re* 
ferred  to  in  the  affidavits,  was  addressed  to  the  justice  of  the  peace,  befbie  whom 
the  deed  was  acknowledged,  and  instructed  the  justice  to  deliver  tiie  deed  to  the 
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defendant,  "  as  he  had  paid  for  the  land,  and  the  right  should  be  to  hun  for 
the  same ;"  and  where  the  motion  to  set  aside  the  award,  was  ovemiled,  and 
judgment  was  rendered  on  the  award ;  Beidj  That  the  evidence  did  not  afford 
sufficient  ground  to  set  aside  the  award,  and  that  the  motion  was  properly  over- 
ruled.   /& 

BILL  OP  EXCEPTIONS. 

1.  In  order  to  bring  before  the  appellate  court,  and  make  it  part  of  the  rec- 
ord, any  paper  used,  or  pn)ceeding  had,  in  the  District  Court,  which  is  not  made 
a  part  of  the  record  by  statute,  it  must  be  embodied  in  a  bill  of  exceptions,  or 
80  plainly  identified  therein,  that  there  cannot  possibly  be  any  mistake  as  to 
what  is  refenred  to.    Harmon  v.  ChamdUTj  160. 

2.  To  refer  in  a  bill  of  exceptions,  to  a  motion  or  instruction  as  "  marked  A — 
here  insert  it,**  is  not  sufficiently  certain  for  the  ends  of  justice.    lb. 

3.  Where  a  bill  of  exceptions  did  not  show  what  instructions  were  asked,  nor 
that  any  exception  was  taken  to  the  giving  or  refhsing  of  any  instructions  by 
the  court,  but  stated  that  **  exceptions  were  taken  to  the  rulings  of  the  courts 
and  to  its  refusal  of  instructions  to  the  jury,  appearing  in  the  motion  for  a  new 
trial;"  ifeU,  That  the  appellate  court  could  not  go  to  the  motion  for  a  new 
trial,  to  find  what  ought  to  have  been  embodied  in  the  bill  of  exceptions.    Ih, 

4  Where  it  appeared  fix>m  the  transcript  of  a  case,  that  various  instructions 
were  given  to  the  jury,  but  at  whose  instance  was  not  shown,  and  the  instruc- 
tions were  not  signed  by  any  judge,  nor  were  any  exceptions  taken,  and  where 
was  found  among  the  papers  in  the  case,  a  loose  paper,  purporting  to  be  a  bill 
of  exceptions  as  to  one  instruction,  but  the  paper  was  not  dated,  nor  marked 
filed,  nor  certified  to  be  a  paper  in  the  cause ;  HeU  1.  That  the  appellate  court 
would  not  examine  the  instructions  appearing  in  the  transcript,  for  the  reason 
that  no  exceptions  were  taken  at  tlie  time  of  giving  the  same.  2.  That  the 
paper  called  a  bill  of  exceptions,  could  not  be  treated  as  a  part  of  the  record ; 
and  that  this  court  will  not  act  upon  a  paper  so  destitute  of  every  mark  of 
identity.    Lewis  v.  Detrich,  216. 

BILL  OF  REVIEW. 

1.  On  a  bill  to  review  a  decree  in  chancery,  on  the  ground  that  error  is  appa- 
rent on  the  &oe  of  the  decree,  the  decree  is  to  be  treated  as  including  the 
bill,  answer,  and  other  proceedings,  (except  the  evidence  at  large,)  and  they 
may  be  looked  into,  for  the  purpose  of  asoertuning  whether  the  aiUeged  error 
exists.    Samm  etalr.  SUngley  et  at,  614. 

2.  In  such  a  case,  it  is  not  permitted  to  go  into  the  evidence  at  large,  either 
to  support  the  decree,  or  to  sustain  an  objection  to  it    Ih. 

3.  Where,  m  March,  1865,  certain  heirs  filed  their  bill  for  the  spedfic  per- 
formance of  a  parol  contract  for  the  sale  of  certain  real  estate,  made  with  their 
ancestor,  which  bill  alleged  that  the  ancestor  died  in  February,  1853 ;  that 
the  contract  was  made  abovJL  two  years  and  ten  months  previous ;  that  the 
land  was  paid  for  by  the  ancestor,  and  he  took  possession  of  the  same  before 
his  death;  that  the  land  was  to  be  paid  for  in  labor;  that  the  labor  had 
been  performed;  that  respondent  had  declared  since  said  purchase,  that  he 
was  about  paid  for  the  land,  and  would  have  to  make  a  deed;  and  that  the 
ancestor  was  in  possession  at  the  time  of  his  death;  and  where  the  respond- 
ents answered,  denying  the  allegations  of  the  bill,  and  after  a  hearing,  the 
respondents  were  required  to  specifically  perform  the  contract;  and  where 
the  respondents  filed  a  bill  to  review  the  decree,  on  the  ground  of  error 
apparent  on  its  fiioe,  which  bill  was  dismissed  for  the  want  of  equity;  HeU 
that  the  bill  was  properly  dismissed.    Ih. 

4.  After  A  final  decree^  defective  averments  in  the  bill  as  to  time  and  dr- 
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cumstancea,  are  not  of  such  a  substantial  character,  that  they  can  be  reached 
by  a  bill  of  review.    Ih. 

BOUNDARY, 

1.  In  cases  of  disputed  boundary,  the  general  rule  ia^  that  counefl,  distaoooB, 
admeasurements,  and  ideal  lines,  must  yield  to  known  and  fixed  monuments, 
natural  or  artificial,  upon  the  ground  itself  SargerU  v.  Herod,  adminisiraiorf 
etal^  145. 

2.  Where  in  an  action  to  settle  a  disputed  boundary,  it  appealed  on  the  pot 
of  the  complainant,  that  fire  witnesses  disoorered  what  they  befieved  were  the 
stumps  of  the  bearing  trees  of  the  oomer  claimed  by  the  complainant  as  th» 
correct  and  established  comer;  that  these  stumps,  in  course  and  diatamm 
from  the  comer,  corresponded  with  the  orig^al  field  notes ;  that  one  of  them 
bore  marks  such  as  are  usually  put  on  bearing  trees  by  surreyors,  with  a 
marking  iron ;  that  a  portion  oi  the  letters  were  indistinct,  but  two  of  the 
witnesses  thought  they  were  the  letters  B.  T. ;  that  three  of  the  five  wit^ 
nesses  were  practical  surveyors,  and  the  evidences  were  each  that  they  did 
not  hesitate  to  place  the  comer  at  the  point  claimed  by  complainant  as  the 
true  oomer;  that  tiie  surve3rs  made  by  them  were  in  the  years  finon^  184S 
in>  to  1854 ;  and  that  no  original  oomer  poet  was  found,  but  a  stake  was 
pteced  at  what  the  witnesses  determined  to  be  the  true  original  oomer;  and 
whore  one  of  two  other  witnesses  on  the  part  of  complaiumti  was  a  chain- 
bearer  in  1849,  when  the  comer  was  found  and  established  by  the  deputy 
county  surveyor,  and  the  other  witness  was  present  at  the  same  time,  and 
he  testifies  that  he  had  known  the  comer'  for  ten  years,  and  had  been  shown 
the  stump  of  the  witness  tree,  which  had  been  cut  down  many  years  befiire 
for  firewood;  that  he  showed  the  comer  to  the  county  surveyor,  on  the  oc- 
casion referred  to  by  the  other  witness ;  that  the  surveyor  cut  into  the  stumpi, 
and  found  the  marks  of  the  surveyor's  marking  iron ;  that  this  stump  beii^^ 
taken  for  that  of  one  of  the  witness  trees,  at  the  proper  course  and  distance 
fi'om  it,  the  county  surveyor  established  the  comer,  and  fit>m  the  same,  ao> 
cording  to  the  original  government  field  notes,  at  the  proper  course  and  d»> 
tance,  he  found  what  he  judged  to  be  the  stump  of  the  other  witness  tree; 
and  the  point  fixed  upon  by  these  two  witnesses  is  identical  with  the  comer 
claimed  by  the  complainant ;  and  where,  on  the  part  of  the  respondent^ 
it  appeared  that  three  witnesses,  who  are  practioEd  surveyors)  searched  lor 
the  stumps  of  the  bearing  trees  of  this  comer,  but  could  not  find  them ;  that 
the  first  witness  survey^  the  premises  in  1852,  but  could  find  no  stumps 
such  as  are  spoken  of  by  the  complainant's  witnesses,  or  evidences  of  the 
oomer;  that  he  established  the  comer  at  the  point  didmed  by  respondeoti 
by  apportioning  the  distance  according  to  the  original  report  of  the  survey; 
that  the  second  witness  ran  the  line  in  1 855 ;  that  he  found  no  original  cor- 
ner of  the  quarter  section,  and  no  bearing  trees  to  show  the  oomer;  that  he 
established  the  comer  at  the  same  point,  by  apportioning  the  distance ;  that 
the  third  witness  surveyed  the  land  as  early  as  1850,  and  twice  in  the  year 
1855;  that  he  could  find  no  trace  of  the  original  comer;  that  he  had  sor^ 
veyed  the  land  shortly  afiier  the  land  sales  of  1837,  and  after  a  thorough 
search,  was  satisfied  that  all  evidence  of  the  original  comer  was  gone ;  that 
he  found  a  stump  of  a  tree  which  was  a  right  course,  distance^  and  size,  for 
one  of  tiio  bearing  trees ;  that  it  was  the  stump  of  a  tree  that  had  been  cat 
down  seven  or  eight  years,  but  after  a  thorough  examination,  he  found  no 
evidence  of  its  being  a  bearing  tree ;  that  it  was  an  old  stump,  the  bark  ctt, 
and  rotten ;  that  it  might  have  been  marked,  but  no  signs  or  marks  could  be 
discovered  at  the  time  he  saw  it ;  and  that  he  would  establish  the  comer  «t 
the  point  clauned  by  the  respondent,  by  measurement ;  ffdd^  That  the  weight  oT 
evidence  was  in  &vor  of  complainant,  and  that  the  comer  was  originally  es- 
tablished at  the  point  claimed  by  him.    lb. 

CATTLE. 
1.  The  common  law  rule,  that  every  man  is  required  to  keep  his  oattie  ^n&t- 
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in  his  own  oloee,  under  iho  penalty  of  answering  in  damages  fbr  all  injuries 
arising  from  their  mnning  at  large,  is  not  in  force  in  the  state  of  Iowa.  TTo^ 
ner  r,  Bissdl,  396. 

2.  Where  in  an  action  of  replevin  for  certain  cattle,  the  defendant  answered, 
denying  the  plaintiff's  right  to  the  possession  of  the  cattle,  and  also  alleged  as 
A  q>ecial  ground  of  defence,  that  the  cattle,  (which  he  admits  to  be  the  prop- 
erty of  the  plaintiff),  did,  on  the  17th  day  of  Aug^t,  1856,  trespass  upon  the 
nnindoeed  land  of  defendant,  and  while  so  trespassing,  and  after  he  had  suf- 
fered damage  thereby  to  the  amount  of  fifty  dollars,  he  distrained  the  same,  as 
he  had  a  right  to  do ;  and  whUe  thus  lawfully  distrained,  and  while  he  thus 
lightfhlly  had  the  possession,  the  said  plaintiff  replevied  the  said  cattle,  with- 
out  paying,  or  offering  to  pay  for  the  damages  so  sustained,  to  which  answer 
the  plaintiff  demurred,  and  the  demurrer  was  sustained  by  the  court ;  and  where 
the  defendant  refhsed  to  answer  oVer,  and  judgment  was  thereupon  rendered 
against  him ;  Meid,  That  the  demurrer  was  properly  sustained.    Jb. 

CLAIM. 

1.  The  word  "  claim,"  when  used  in  connection  with  the  public  lands,  signi- 
fies a  settler's  right  or  improvement,  or  atract  of  land,  the  fee  of  which  is  in  the 
goremment.    Botoman  v.  2brr,  571. 

2.  A  "  daim,"  on  the  public  lands,  is  personal  property.    lb, 

3.  A  party  selling  a  "  daim,"  warrants  the  title ;  and  if  the  title  &ils,  he  is 
liable  at  least  for  the  purchase  money,  with  interest.    Jb. 

CODE. 

1.  The  intention  of  chapter  four  of  the  Code,  was  to  save  s31  rights  existing 
tmder  former  acts,  even  to  the  extent  of  those  accruing.  Hdfenstein  A  Gore 
v.  Cave,  287. 

2.  Under  section  17  59  of  the  Code,  the  pleadings  in  a  cause  may  be  amended, 
after  the  case  has  been  before  the  Supreme  Court,  and  returned  to  the  District 
Court    Bebb  v.  Freaton,  325. 

3.  The  word  "wrongfully,"  as  used  in  section  1584  of  the  Code,  means  un- 
justly— ^injuriously — tortiously — ^in  violation  of  law.    Raver  v.  Webster,  502. 

COMMON  LAW. 

1.  The  common  law  rule,  that  every  man  is  required  to  keep  his  cattle  with- 
in his  own  dose,  under  the  penalty  of  answering  in  damages  for  all  injuries 
arising  from  their  running  at  large,  is  not  in  force  in  the  state  of  Iowa.  WoQ' 
ner  v.  BisseU,  39a 

CONTRACT. 

1.  Where  it  is  manifest  that  a  writing  does  not  constitute  the  whole  con- 
tract, as  where  the  subject  matter,  or  persons,  and  the  like,  are  not  defined, 
parol  evidence  is  admissible  to  show  the  remainder.    Finney  v.  Thompaonj  74. 

2.  The  lex  loci  contractus  governs  as  to  the  nature,  validity  and  interpreta- 
tion of  the  contract;  but  the  lex  fori  governs  in  matters  pertaining  to  the  reme- 
dy.   Savory  v.  Savory,  271. 

3.  Where  in  a  proceedhig  to  enforce  the  specific  performance  of  a  contract  to 
convey  real  estate,  it  appewed  that  the  land  was  described  in  the  contract  as 
follows:  '^  fifty-nine  37-100  acres  of  land,  being  so  much  of  the  west  half  of  the 
nor&east  quarter  of  section  twelve,  in  township  eighty-one,  north  of  range  six 
of  the  fifth  prindpal  mextdian ;"  and  where  it  was  objected  that  the  contract  was 
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void,  for  uncertainty  in  the  description  oT  the  land ;  Hdd,  That  the  descriptioii 
was  not  so  uncertain  as  to  render  the  contract  void.  Ring  v.  Athworih  ei  oLj 
452. 

4.  All  contracts  are  to  be  construed  with  reference  to  their  nature  and  sub- 
ject matter,  and  to  the  coniingencies  to  which  they  are  subject  WeH  v.  Tks 
Steamboat  Berlin,  532. 

6.  Where  in  an  action  against  a  steamboat^  for  the  non-performance  of  a  con- 
tract to  transport  certain  pork  from  Dubuque  to  St.  Paul,  which  contract  was  evi- 
denced by  five  bills  of  lading,  signed  by  the  captain,  all  of  which  contained 
the  words,  "  shipped  in  good  order  and  condition,"  and  the  usunl  reserve* 
tion  of  "unavoidable  dangeis  of  the  river  and  fire,  only  excepted,"  and  one 
of  which  contained  the  additional  clause :  "  with  the  usual  privilege^"  the 
petition  alleged  that  the  goods  were  not  taken  to  their  destination,  but  were 
stored  and  left  at  Reed^s  Landing,  some  eighty  or  ninety  mUes  from  St.  Paul; 
and  where  the  owners  of  the  boat  appeared  and  answered,  that  the  pork  was 
unmerchantable,  and  that  the  plaintiff  sustained  no  loss  by  reason  of  the  de- 
lay or  otherwise ;  that  at  the  time  of  the  shipment  at  Dubuque,  the  pkuntiCf 
well  knew,  that  the  season  for  navigation  from  Dubuque  to  St.  Paul  had 
passed,  and  that  the  regular  boats  in  said  trade  had  withdrawn  by  reaaon  of 
the  'lateness  of  the  season,  and  the  extra  hazard  of  fitnt,  ice,  and  severe 
weather,  whereby  the  navigation  was  liable  to  be  closed  at  any  day ;  Uiot  the 
steamboat  Berlin  was  a  small  boat,  of  limited  capacity,  not  calculated  by 
size  or  form  for  speed,  and  ran  by  daylight  only,  all  of  which  was  known  to 
plaintiff;  that  the  plaintiff,  being  desirous  of  sending  a  quantity  of  pork  and 
flour  to  St  Paul,  and  other  points,  applied  -to  the  captain,  to  undertake  the 
trip  from  Dubuque  to  St  Paul,  and  in  order  to  induce  him  thereto,  agreed 
with  the  captain,  that  if  at  any  point  on  such  trip,  the  farther  navigation  of 
the  river  should  be  found  impracticable,  by  reason  of  the  oold  or  stormy 
weather,  or  if  the  said  captain  should  judge  it  unsafe  and  hazardous  to  pro- 
ceed fiirther,  then  he  might  store  said  pork  and  flour,  and  return ;  that  the 
captain,  relying  upon  such  contract,  agreed  to  make  the  trip ;  that  the  plain- 
tiff knew  the  goods  were  shipped  on  an  open  flat  boat,  to  be  tovred  by  the 
steamboat,  as  well  as  on  the  steamboat ;  that  at  the  time  of  making  the  billB 
of  lading,  the  plaintiff  falsely  represented  to  said  captain,  that  the  said  spe- 
cial privileges  stated  in  ihe  agreement,  were  specially  named  and  written  in 
the  bills  of  lading ;  that  said  captain,  relying  upon  such  pretences  and  rep- 
resentations, signed  the  same,  without  any  explanation ;  that  the  boat  with 
all  due  diligence,  according  to  her  capacity  and  custom,  proceeded  <m  her 
voyage ;  that  the  increasing  severity  of  the  weather,  and  the  high  winds  then 
prevailing,  hindered  and  delayed  the  boat,  so  that  on  arriving  at  Reed's  Land- 
ing, near  the  foot  of  Lake  Pepin,  the  fiuther  prosecution  of  the  trip  became 
impracticable,  and  said  captain  determined  that  he  could  proceed  no  farther 
with  an  open  flat  boat,  heavily  laden  in  tow ;  that  there  being  no  means  of  fyt- 
warding  the  goods,  they  were  stored  until  they  could  proceed  at  the  open- 
ing of  navigation  in  the  Spring;  that  in  February,  1854,  the  plaintiff  took 
possession  of  the  pork,  so  stored,  and  f<Nrbade  the  defendant  having  any  far- 
ther power  or  control  over  the  same,  and  so  dischaiiged  defendant  from  any 
&rther  obligation  under  the  contract ;  which  answer  also  claimed  pay  for  the 
freight,  pro  rata,  and  the  new  matter  in  which  was  denied  by  the  replication ; 
and  where  it  appeared  fi^om  the  evidence,  that  poric  was  worth  from  $16  to 
$18,  at  Reed's  Landing,  and  $20  at  St  Paul ;  that  the  boat  had  a  baige 
or  a  flat  in  tow,  on  which  the  freight  was  conveyed  in  part  or  wholly;  tlut 
there  was  but  one  engineer  and  but  one  pilot,  and  he  a  rtfi  pilot  only,  and 
not  acquainted  with  ti^e  river  above  Lake  Pepin ;  that  the  hoat  could  ran  by 
daylight  only,  for  some  reason  pertaining  to  herself  and  not  to  the  weather 
or  the  river;  and  that  the  freight  agreed  on  was  $1.50  per  barrel ;  and  where 
the  captain  of  the  boat  testified  as  follows :  "  We  (plaintiff  and  captain)  both 
thought  it  might  very  likely  happen,  that  the  Berlin  would  not  be  able  to 
reach  St  Paul.  Plaintiff  said,  ^  if  you  can't  get  through,  you  can  get  part 
through.'    When  the  boat  started,  plaintiff  ran  to  the  river  bank,  and 
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'  if  70U  can't  get  throtigh.  try  and  get  to  Charley  Beed'a^  and  delirer  the 
goods  there— he  is  the  best  man.*''  And  where  the  court  instructed  the 
jury  as  follows :  *'  Although  it  is  a  general  principle,  that  a  written  contract 
cannot  be  yaried  by  parol  evidenoe  of  instructions  given  before,  or  at  the  time 
the  contract  is  executed,  because  all  the  terms  of  the  agreement  are  sup- 
posed to  be  expressed  and  fixed  by  the  instrument ;  yet  you  may  take  into 
consideration  the  instruction  of  the  plaintiif  to  the  captain,  to  store  the  goods 
at  Reed's  Landmg,  in  the  event  he  should  be  unable  to  go  fiuther,  for  £is  is 
not  a  variation  or  contradiction  of  the  written  contract  I  say,  that  so  fiir  as 
it  would  go  to  show,  that  the  defendant  was  entitled  to  store  the  goods^  if  it 
was  impossible  lor  the  boat  to  proceed  farther,  because  of  the  dangers  of  the 
river  and  the  olosmg  of  navigation,  it  would  not  be  a  variation,  but  on  the 
contrary,  as  rather  supporting  it,  for  the  bill  of  lading  excepts  the  unavoida- 
ble dangers  of  the  river,  and  reserves  the  'usual  privileges,'  which  is  ad- 
mitted to  be  the  privilege  of  storing,  when,  by  reason  of  unavoidable  danger 
from  ice,  the  &rther  prosecution  of  the  voyage  is  impracticable ;"  to  which 
the  plaintiff  excepted ;  Eddf  1.  That  the  danger  of  interruption  of  the  navi- 
gation, entered  into,  and  became  a  part  of  the  contract.  2.  That  if  the  naviga- 
tion becomes  in^acUcable^  in  consequence  of  the  cold,  the  storms,  or  the  ioe  of 
the  season,  the  boat  is  excused  from  (hen  fulfilling  the  contract,  either  on  the 
ground  of  the  act  of  the  Higher  Power,  or  because  of  the  nature  of  the  con- 
tract, and  the  contingencies  which  may  well  come  within  the  contemplation  and 
foresight  of  the  parties,  or  in  view  of  the  clause  excepting  the  unavoidable  dan- 
gers of  the  river.  3.  That  under  one  or  the  other  of  these  views,  the  boat  had 
a  right  to  stop  and  turn  about,  if  the  voyage  became  impraciicabk.  4  That  the 
declarations  of  the  plaintiff,  as  proven  by  the  captain,  were  not  to  be  viewed 
as  varying  the  contract,  or  changing  the  liability  of  the  boat,  but  were  to  be 
regarded  only  as  directions  wUh  whcm  to  store  the  goods,  if  the  boat  was 
obliged  to  stop.  5.  That  the  instruction  conti^ed  nothhig  but  what  pertained 
to  the  contract    lb. 

6.  Where  in  a  suit  in  chancery  to  enforce  the  specific  performance  of  an  agree- 
ment as  follows :  '*  The  state  of  Iowa,  July,  1 853.  Be  it  remembered  that  Lu- 
cius H.  Ltfng^orthy,  of  the  city  of  Dubuque,  and  Lincoln  Claris,  of  the  same  place, 
do  hereby  covenant  and  agree  with  each  other,  as  follows,  to  wit:  The  said 
Langworthy  sells  to  said  Clark,  the  south  half  of  his  lot  on  the  bluff  at  the 
head  of  Main  street  in  said  city,  and  bounded  on  the  east,  by  lot  No.  677, 
and  on  the  west  by  lot  No.  678 ;  for  which  the  said  Clark  is  to  pay  the  said 
Langworthy  the  sum  of  one  thousand  dollars,  when  an  act  of  Congress  shall 
be  passed,  confirming  the  title  to  said  lot,  either  in  the  said  Langworthy,  or 
in  the  corporate  authority  of  said  city,  of  whom  the  said  Langworthy  pur- 
chased ;  provided,  the  said  act  shall  be  passed  during  the  session  of  Congress 
next  ensuing.  Upon  the  payment  of  the  aforesaid  sum  of  money,  the  said 
Langworthy  is  to  make  to  the  said  Clark,  a  good  fee  sunple  title  to  the  piece 
of  land  hereby  intended  to  be  conveyed,  free  from  all  incumbrances,  and  with 
the  usual  covenants  of  warranty.  And  the  said  Langworthy  and  Clark,  mu- 
tually agree,  each  with  the  other,  to  make  a  public  street  through  the  mid- 
dle of  said  lot,  from  east  to  west ;  the  said  Langworthy  giving  thirty  feet  off 
the  south  side  of  the  north  half  of  said  loc ;  and  the  said  Clark  giving  thirty 
feet  off  the  north  side  of  the  south  half  thereof  Each  party  hereby  promises 
to  the  other  faithfully  to  perform ;"  the  bill  alleged,  that  the  parties  first  made 
a  verbal  contract,  according  to  which  respondent  was  to  make  a  warranty 
deed ;  that  respondent  purchased  the  lot  from  the  city  of  Dubuque,  and  took 
such  title  as  it  had,  without  warranty;  that  a  few  days  after  making  the 
verbal  contract,  the  respondent  came  to  the  complainant,  for  the  purpose  of 
giving  the  deed,  and  receiving  his  money;  that  he  brought  vniix  him  his 
deed  fh)m  the  city,  and  then  for  the  first  time,  seemed  to  have  discovered  that 
it  was  not  a  warranty  deed ;  that  he  desired  the  complainant  to  accept  a  simi- 
lar one  to  that  which  he  had,  which  the  complainant  was  unwilling  to  do^ 
and  as  a  consequence,  the  agreement  was  modified,  and  the  written  agree- 
ment substituted  for  the  oral  one ;  that  the  parties  were  to  exert  themselyes 
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to  procore  the  pMsage  of  an  act  of  Congrefls,  respectliig  the  tttle ;  that  oom- 
phunant  did  so  exert  himself^  bnt  that  the  respondent  interposed  to  preTent 
the  passage  of  said  act  at  and  during  the  session  of  Ck)ngress  aforesaid ;  that 
real  estate  in  said  city,  including  the  premises  in  controversy,  had,  since  the 
making  of  the  contract  greatly  appreciated  in  value ;  and  that  for  this  re^ 
son,  the  respondent  had  refused  to  convey,  and  had  before  the  expiration  of 
the  session  of  Gongpress  alluded  to,  laid  off  the  premises  into  smaller  lots,  and 
was  offering  them  for  sale ;  and  where  the  answer  of  the  respondent,  ad- 
mitted the  making  of  the  written  contract,  the  tender  of  the  purchase  money, 
the  demand  for  a  deed,  and  the  laying  of  the  premises  into  lots ;  but  denied 
the  previous  verbal  contract,  and  also  any  interposition  to  prevent  the  pas- 
sage of  the  act  of  Congress,  and  averred  that  the  only  agreement  ever  en- 
tered into  was  that  above  recited,  which  was  to  be  void,  if  the  said  act  of 
Congress  should  not  pass  at  the  then  next  session  of  Congress,  and  that  the  fidl- 
ore  of  Congress  to  pass  said  act,  released  him  from  any  liability  to  convey  Uie 
premises ;  and  where  it  appeared  that  the  session  of  Congress  next  ensuing 
the  making  of  the  agreement,  terminated  in  September,  1864,  but  no  act  was 
paased  confirming  the  title  to  the  premises,  either  in  the  city  of  Dubuque  or 
the  respondent ;  and  where  the  charge  of  interposition  by  the  respondent,  to 
prevent  the  passage  of  the  act  by  Congress,  was  supported  by  a  single  wit- 
ness; Heldj  1.  That  the  proviso  in  the  contract^  referred  to  the  contract  of  sale, 
and  made  the  agreement  mean,  that  if  the  act  of  Congress  did  not  pass  at 
the  session  next  ensuing  after  the  execution  of  the  same,  the  contract  was 
to  be  at  an  end.  2.  That  the  contract  could  not  be  enforced  against  the  com- 
plainant, and  that  he  could  not  enforce  it  against  the  respondent.  Clark  v. 
Langworthyy  568. 

7.  The  rule  that  parol  evidence  is  not  admissible,  to  contradict,  vary,  or  add 
to  a  written  instrument,  is  not  infringed  by  such  evidence  tending  to  show  that 
the  contract  Lb  altogether  void,  or  never  had  any  legal  existence  or  binding 
foroe.    Baiomany,  ToTTj  6*l\. 

CONTROVERSY. 

1.  In  whatever  manner  a  controversy  is  to  be  settled,  the  subject  matter  of  it 
must  be  ascertained  and  made  definite.     Woodward  v.  AtwcUetf  61. 

2.  The  only  exception  to  this  rule  is,  where  there  is  a  submission  to  arbitra- 
tors of  all  matters  in  controversy  between  the  parties,  which  would  embrace 
each  particular  matter.    lb. 

CONVEYANCE. 

In  order  to  sustain  any  conveyance,  as  against  either  existing  or  subse- 
quent creditors,  it  is  essential  that  it  be  made  upon  a  meritorious  or  valuable 
oonsideration,  and  bona  fide.    Harrison  v.  Kramer  et  ol,  54B. 

COUNTY  JUDGE. 

1.  The  county  judge  is  to  be  regarded  as  possessed  of  two  distinct  charac- 
ters— ^the  one,  as  the  "general  agent,"  of  the  county,  and  the  other  as  judge. 
Campbell  v.  The  County  of  Polk^  467. 

2.  The  auditing  a  claim  against  the  county,  by  the  county  judge,  is  a  judicial 
act,  in  so  far  as  an  appeal  will  lie ;  but  drawing  a  warrant  upon  the  county 
treasurer,  is  a  ministerial  act    lb, 

COUNTY  WARRANTS. 

1.  A  warrant  on  a  county  treasurer,  which  provides  that  the  sum  therein 
named,  is  to  be  paid  "  out  of  any  money  not  otherwise  appropriated,"  is  payable 
tmoonditionally ;  and  if  there  is  no  money  in  the  treasury,  tlie  county  is  liable. 
Oaimpbea  v.  Tht  County  ofPoVc,  467. 
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2.  The  words  "out  of  any  money  not  otherwise  appropriated,"  in  a  comity 
warrant,  mean  that  the  warrant  is  not  to  be  paid  out  of  the  school  ftind,  road 
ftmd,  or  Ainds  created  for  a  special  purpose,    /d. 

3.  Where  in  an  action  on  three  county  warrants,  the  county  pleaded  that  the 
warrants  were  issued  without  consideration,  and  set  out  &ct8  showing  that  the 
warrants  were  issued  through  mistake,  which  plea  was  demurred  to,  on  the 
ffiound  that  nothing  but  fraud  oould  be  set  up  against  the  warrant ;  that  de- 
fendant cannot  go  behind  the  warrants,  and  inquire  into  the  consideration, 
and  re-investigate  the  subject  matter  then  acted  upon  and  settled  between 
the  parties ;  and  that  when  the  county  judge  had  once  passed  upon  a  matter 
within  his  jurisdiction,  that  action  was  flmd,  unless  appealed  from,  or  im- 
peached for  fraud,  which  demurrer  was  sustained ;  Mddf  That  the  court  erred 
in  sustaining  the  demurrer.    lb, 

4.  The  case  of  Brmon  r.  The  Board  of  Chmmisnonero  of  Johnson  County, 
1  G.  Greene,  486,  so  far  as  it  holds  that  a  county  warrant,  drawn  payable  "  out 
of  any  money  in  the  treasury  not  otherwise  appropriated,"  is  not  due  until  the 
fund  is  created,  and  judgment  cannot  be  rendered  upon  such  warrant,  unless 
that  &ct  is  averred  "and  established,  overruled.    /(. 

COURTS. 

1.  In  regard  to  courts  superior,  and  of  general  jurisdiction,  every  presump- 
tion is  made  in  &vor,  not  only  of  their  proceedings,  but  of  their  jurisdiction. 
Obopor  V.  Sunderland,  114. 

2.  This  presumption  is  not  exercised,  however,  in  relation  to  the  jurisdiction 
of  a  court  inferior,  and  of  limited  jurisdiction,  but  it  must  be  shown.    lb. 

3.  When  the  jurisdiction  of  an  inferior  and  limited  court  is  shown,  then  the 
same  presumption  prevails  in  favor  of  its  proceedings,  that  does  in  favor  of 
those  of  a  superior  court    Jb, 

4.  When  the  existence  of  jurisdiction  of  an  inferior  court,  is  once  shown  or 
admitted,  the  judgments  of  superior  and  inferior  tribunals  stand  on  the  same 
footing,  and  are  equally  and  absolutely  conclusive,  when  not  appealed  from, 
or  when  attacked  collaterally.    lb. 

6.  A  superior  court  is  presumed  to  act  rightly,  and  within  its  jurisdiction ; 
but  an  inferior  court  should  set  out  the  requisite  facts  on  the  &ce  of  its  pro- 
oeedings.    lb. 

6.  When  the  jurisdictional  fiicts  are  stated  on  the  fiioe  of  the  proceedings  of 
an  inferior  court,  they  are  taken  as  prima  fade  proo^  or  are  presumed  to  be  as 
stated.    lb. 

7.  But  these  &ct8,  thus  shown  by  the  record  of  inferior  courts,  may,  perhaps, 
be  contradicted  by  the  papers  in  the  cause,  and  in  some  instances,  by  evidence 
dUunde.    lb. 

8.  So,  also,  the  &cts  may  oftentimes,  if  not  generally,  be  proved  by  evidence 
aUunde.    Jb. 

9.  Whether,  when  a  superior  court  acts  without  the  scope  of  its  general  and 
common  law  authorUy,  and  by  virtue  of  a  special  and  statutory  power,  it  is 
necessary  to  show  on  the  hce  of  its  proceedings,  that  the  power  has  been 
strictly  pursued,  in  all  essential  particulars,  both  as  regards  the  subject  matter 
of  the  cause  and  the  parties,  quere  f    lb. 

10.  When  power  is  g^ven  to  a  court  over  a  special  subject,  which  is  not  in 
the  usual  course  of  the  common  law,  and  a  mode  ia  prescribed  for  the  exercise 
of  the  power,  such  mode  must  be  pursued,  whether  the  tribuniU  be  a  supe- 
rior or  an  inferior  one,  and  sufBcie|^t  must  appear  on  the  fkce  of  the  proceed- 
ings, to  show  the  case  to  be  within  the  reach  or  jurisdiction  of  the  tribunal. 
lb. 
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11.  Whether,  in  the  case  of  a  superior  court,  this  8ufficientl7  appears  by  the 
statute  conferring  the  power,  and  the  common  law  presumptions  in  &vor  of 
such  a  court,  a  petition  being  filed  to  call  up  the  power,  qwret    lb. 

12.  If,  however,  sufficient  appears  on  the  &ce  of  the  record  of  the  court,  to 
give  it  jurisdiction,  under  the  law  conferring  the  power,  then  the  presump- 
tion attaches  in  &vor  of  the  remainder  of  the  proceedings  of  the  court,  whatever 
that  court  may  be.    Ih. 

13.  But  whether,  and  in  what  cases,  the  &ct8  stated  m  the  record  maybe 
contradicted,  qiieref    lb, 

14.  If  there  be  a  petition  in  relation  to  the  proper  subject  matter,  to  call 
into  action  the  power  or  jurisdiction  of  the  courts  the  sufficiency  of  the  peti- 
tion cannot  be  called  in  question  collaterally.    lb, 

16.  The  county  court  possesses  no  jurisdiction  over  a  bill  to  enforce  the 
■pedflc  performance  of  a  contract ;  nor  over  a  bill  in  equity,  to  settle  the 
affairs  of  a  partnership.    J^ederick  v.  Cooper  etcd.^  Ill, 

16.  The  failure  of  a  justice  of  the  peace,  where  a  party  is  charged  wiUi 
threatening  to  commit  an  offence  against  the  person  or  property  of  another,  to 
reduce  the  evidence  to  writing,  and  cause  the  same  to  be  subscribed  by  the 
witnesses,  as  required  by  section  2781  of  the  Ck>de,  furnishes  no  good  reason  far 
dismissing  the  proceedings,  on  motion,  in  the  District  Court  GribUe  v.  The 
State,  217. 

17.  The  jurisdiction  of  the  District  Court,  in  such  cases,  is  m  no  sense  in  the 
nature  of  an  appeal  firom  the  judgment  or  decision  of  the  justice.    lb. 

CREDITOR'S  BILL. 

1.  Where  a  creditor's  bill,  to  reach  the  equitable  estate  of  a  party  who  is  de- 
ceased, is  filed,  the  administrator  of  the  intestate,  is  a  necessary  party  to  the 
bill    Postlewait  A  Creagan  arid  Keder  v.  Hovots  ei  al,  365. 

2.  Where  a  creditor's  bill  alleged  that  the  complainants  recovered  certain 
judgments  against  R.  Q.  A.  as  the  surviving  partner  of  the  firms  of  A.  B.  ft 
Co.  and  J.  &  R.  G.  A.,  and  that  R.  G.  A  died,  leaving  a  widow  (the  respond- 
ent), but  did  not  state  when  or  where  he  died,  nor  whether  the  said  J.  A  was 
still  living ;  and  where  the  administrator  of  R.  G.  A.  was  not  made  a  party,  and 
the  bill  made  no  reference  to  the  adminisirator  or  estate  of  J.  A.  although  it 
appeared  from  the  proof  that  he  died  in  California^  nor  negatived  the  fiust  that 
there  were  such  administrators;  Held,  That  there  was  no  sufficient  reason 
shown  by  the  bill  or  proof^  for  not  making  the  administrator  of  the  intestate,  a 
party  to  the  bilL    lb, 

3.  In  a  proceeding  in  equity,  to  reach  the  equitable  estate  of  an  intestate, 
and  subject  the  same  to  the  payment  of  his  debts,  the  objection  that  his  admin- 
istrator is  not  made  a  party  to  the  bill,  may  be  made  on  the  hearing     lb. 

4.  Where,  however,  the  objection  is  made,  for  the  first  time,  on  the  hearixtg^ 
the  bill  will  not  be  dismissed ;  but  the  cause  will  be  remanded  (if  in  the  ap- 
pellate court),  with  leave  to  the  complainant  to  bring  in  the  necessary  party. 
lb. 

6.  Where  it  appeared  from  a  creditor's  bill,  that  one  of  the  judgments  de- 
scribed therein,  was  obtained  In  the  name  of  one  of  the  complainants,  for  the 
use  of  a  third  party,  but  the  bill  alleged  that  the  said  judgment  was  the  prop- 
erty of  the  said  complainant ;  Hdd,  That  this  averment  was  sufficient  to  show 
that  the  complainant  was  the  party  in  interest,  and  being  such,  the  suit  was 
properly  brought  in  his  name.    lb. 

6  Where  a  creditor's  bill  described  several  judgments,  which  were  recovered 
against  R.  G.  A.  as  surviving  partner  of  two  different  firma^  and  one  judg- 
ment which  was  recovered  against  the  firm  of  J.  &  R.  G.  A. ;  and  where  it 
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was  urged  against  the  bill  on  the  hearing,  that  the  administrators  of  the  other 
deceased  psurtners  were  not  made  parties,  and  that  It  should  be  shown  that 
there  were  no  partnership  assets,  before  the  creditors  could  seek  to  reach  an 
equitable  interest  in  the  individual  property  of  one  of  the  partners ;  H^ 

1.  That  it  was  at  the  option  of  the  complainants  to  proceed,  either  against 
the  surviving  partner,  or  against  the  representatives  of  the  deceased  partners. 

2.  That  having  elected  to  take  judgments  against  the  surviving  partner,  they 
had  the  further  right,  to  seek  to  make  such  judgments  from  his  individual 
property ;  and  that  the  administrators  of  such  other  partners,  need  not  be 
made  parties.  3.  That  in  relation  to  the  judgment  against  the  firm,  the  biU 
should  have  made  the  administrator  of  J.  A.  as  well  as  of  R.  6.  A.  a  party, 
and  shown  tiiat  his  estate  was  insolvent,  and  that  there  were  no  partnership 
assets  from  which  to  make  such  judgment    /6. 

7.  Where  a  creditor's  bill  was  filed  against  the  widow  of  a  deceased  debtor, 
to  reach  real  property  alleged  to  have  been  purohased  with  the  money  of  the 
deceased,  and  the  tiUe  taken  in  the  name  of  the  respondent,  for  the  purpose 
of  defrauding  oredltors ;  and  where  it  was  urged  upon  the  hearing,  that  the 
respondent  was  entitled  to  dower  in  the  premises,  and  that  her  rights  should 
be  protected  in  this  proceeding ;  and  where  the  respondent  made  no  such 
daim,  by  her  answer,  or  otherwise  preferred  it ;  HdA^  That  under  the  circum- 
stances, should  she  even  be  entitled  to  dower,  such  daim  unpreferred  and 
unassigned,  could  not  defeat  the  rights  of  the  creditors,  to  subject  to  sale  the 
interest  of  the  husband  in  the  property.    Ih, 

8.  Where  it  appeared  from  a  creditor's  bill,  that  executions  on  the  juda:ment3 
described  therein,  had  not  been  issued  within  five  years  from  the  da  e  of  the 
rendition  of  such  judgments,  and  it  was  urged,  that  as  executions  could  not 
JSBue  on  such  judgments,  until  revived  by  scire  fadaaj  the  complainants  had 
no  right  to  proceed  in  equity  to  subject  property  to  the  satisikction  of  the' 
same ;  Hdd^  That  the  ability  or  right,  or  the  want  of  abiUty  or  right,  to  issue 
execution,  is  not  the  test  by  which  to  determine  whether  a  judgment  cred- 
itor has  a  right  to  file  such  a  bilL    Ih. 

9.  Where  a  creditor's  bill  charges,  and  where  it  is  proved  on  the  hearing,  that 
the  debtor  is  in  &ct  insolvent,  and  that  an  execution,  if  issued,  must  necessarily 
be  returned  unsatisfied,  there  is  no  reason  for  requiring  the  creditor  to  go 
tiirough  the  firuitless  form  of  exhausting  his  legal  remedy,  by  return  of  exe- 
cution, no  property  found.    Ih. 

10.  Where  the  proceeding  is  against  the  estate  of  a  decedent,  the  rule  that 
the  creditor  must  show  that  lie  has  exhausted  his  legal  remedy,  before  he  can 
proceed  in  equity  against  the  equitable  assets  of  the  debtor,  has  no  fair  or 
legitimate  application.    Ih. 

11.  Where  a  bill  in  chanceiy  to  set  aside,  and  declare  fraudulent  and  void, 
certain  deeds  to  real  estate,  against  a  father  and  his  son,  and  a  third  person,  to 
whom  the  son  conveyed,  alleged  tliat  at  the  time  the  land  was  entered  by  the 
father  in  his  own  name,  he  was  a  debtor  of  the  complainant ;  that  before  a  judg- 
ment was  rendered  on  the  debt,  in  &vor  of  the  complainant,  the  father  with- 
out any  good  or  valuable  consideration,  conveyed  the  land  to  the  son ;  that 
at  the  time  of  the  rendition  of  the  judgment,  and  for  a  long  time  before,  the 
father  lived  on  the  land,  cultivated  it  as  a  farm,  paid  the  taxes,  and  used  and 
sold  the  crops  raised  thereon  \  that  the  deed  from  the  son  to  the  third  per- 
son, was  without  any  consideration,  and  was  fraudulent  and  void  against 
complainant ;  that  the  father  remained  in  possession,  long  after  the  deed  to 
the  third  person  was  executed ;  and  that  such  third  person  had  admitted  tliat 
he  held  the  title  thereto,  for  the  benefit  of  the  father ;  and  where  the  bill  re- 
ferred to  the  records  and  proceedings  in  the  cause  in  which  the  judgment 
against  the  father  was  rendered,  and  made  them  a  part  thereof;  and  where 
the  decree  pro  cvnfesso  recited  that  it  was  made  to  appear,  that  tlie  judgment 
was  rendered  as  charged:  that  an  execution  issued,  was  levied,  the  land 
sold,  and  the  sheriff' 's  deed  made,  at  the  time  and  under  the  circumstances 
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eet  forth  in  the  bill;  that  the  fikther  had  fraudulently  oonvejed  the  land  to 
the  SOD,  and  the  son  to  the  third  person ;  that  as  against  the  complainant, 
said  deeds  were  fraudulent  and  void ;  and  that  the  land  was  held  by  the 
third  person  in  fiuud  of  the  rights  oi  complainant ;  Eeld,  1.  That  the  biU 
averred  with  sufficient  distinctness,  that  the  complainant  was  a  creditor  of 
the  &ther,  at  the  time  of  the  oonTeyauoe  to  the  son ;  2.  That  the  bill  did 
show,  that  at  the  time  of  the  conveyance  to  the  son,  the  &ther  was  largely 
indebted;  3.  That  it  sufficiently  appeared  from  the  bill,  that  the  couvey- 
ancee.were  made  in  bad  fiuth ;  4L  That  the  bill  authorized  tiie  decree  rendered. 
Bcarriaon  v.  Kromsr  et  dLj  543. 

12.  Where  the  purchaser  of  the  equitable  interest  of  the  execution  defend- 
ant in  real  estate,  files  his  bill  in  chancery,  to  perlSact  his  title,  or  to  set  aside  a 
conveyance  of  the  property  by  the  debtor  to  third  persons,  which  he  alleges  to 
be  fraudulent,  it  is  not  necessary  to  aver  and  prove,  that  an  execution  had  been 
returned  mUla  bona,  prior  to  the  levy  upon  and  sale  of  the  equitable  interest  of 
the  execution  defendant,  purchased  by  the  complainant    Ih. 

CRIMINAL  LAW. 

1.  Under  section  3039  of  the  Code,  which  provides  that  a  defendant  maybe 
found  guilty  of  any  offence,  the  commission  of  which  is  necessarily  included  in 
that  which  is  charged  in  the  indictment,  a  party  indicted  for  mxmier,  may  be 
found  guilty  of  manslaughter.     Gordon  v.  The  State,  410. 

2.  A  person  indicted  for  an  assault,  with  intent  to  commit  murder,  may  be 
legally  convicted  of  an  assault  and  battery.    Diaxfn  v.  The  StaUy  416. 

DAMAGES. 

1.  A  person  setting  out  fire  on  his  own  premises,  who  uses  such  care  and 
diligence  to  prevent  it  from  spreading,  as  a  roan  of  ordinary  caution  would  em- 
ploy to  prevent  it  from  injuring  his  own  property,  is  not  liable  for  the  damage 
which  it  may  do  to  the  premises  or  property  of  others.    Bcmkm  v.  Ingram,  81. 

2.  The  &ct  that  a  party  accepted  a  house  erected  upon  his  own  land,  will  not 
preclude  him  in  an  action  to  recover  the  contract  price  of  the  work,  from  show- 
ing that  it  was  done  In  an  unworkmanlike  manner,  and  fix)m  setting  off  his 
damages  arising  from  the  defect,  against  the  plaintiff's  claim  for  the  price  of 
the  work.    MilcheU  v.  The  Wiscoiia  Land  Co.,  209. 

0 

3.  Where  a  party  contracts  to  deliver  personal  property,  for  which  he  has  re- 
ceived the  price,  on  a  certain  day,  and  refuses  so  to  do,  he  is  liable  for  the  high- 
est price  between  the  day  of  delivery,  and  either  the  commencement  of  the  suit, 
or  tiie  day  of  trial.    Davenport  v.  WeUs,  242. 

4.  As  a  promissory  note  or  due  bill,  payable  in  personal  property,  is  prima 
facie  evidence  of  indebtedness,  or  of  having  received  the  price,  the  payor 
would  be  liable  to  the  same  extent  in  an  action  on  the  note.    lb, 

6.  To  make  the  act  of  the  creditor  in  suing  out  an  attachment,  vsiUfvi^f  wrong, 
and  entitle  the  debtor  to  exemplary  damages,  it  must  appear  that  the  creditor 
procured  the  attachment,  without  any  reasonable  ground  to  believe  the  truth 
of  the  matters  slated  in  the  affidavit  for  the  writ,  and  with  the  intention,  de- 
sign, or  set  purpose,  of  injuring  the  defendant.    Raver  v.  WAster,  502. 

6.  Where  in  an  action  on  an  attachment  bond,  the  court  instructed  the  jury 
as  follows :  "  That  the  advice  of  counsel  will  go  to  rebut  the  idea  of  malice,  but 
the  defendant  must  prove  that  he  submitted  his  case  to  an  attorney ;  and  that 
on  the  case  submitted,  he  was  advised  by  such  attorney;  that  he  had  a  good 
cause  of  action,  and  a  right  to  sue  out  an  attachment  When  proved,  it  wiU 
save  him  from  exemplary,  but  not  from  actual  damages;"  Held,  That  the  in- 
struction was  substantially  correct    lb. 
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7.  Where  in  an  action  for  damages,  for  selling  the  plaintiJBf  one  tract  ofland,  and 
fraudulently  oonveying  to  him  another  and  diiJOferent  tract,  the  cause  was  tried 
by  the  court,  without  a  jury,  and  the  court  found  for  the  plaintiff,  the  difference 
in  value  between  the  land  shown  to  the  plaintiff,  and  that  conveyed  to  him  by 
the  defendant,  to  wit :  four  hundred  dollars,  and  thereupon  judgment  was  ren- 
dered for  the  plaintiff,  for  the  sum  of  four  hundred  dollars,  and  costs,  with  stay 
of  execution,  until  the  plaintiff  reconveyed  to  the  defendant,  the  land  conveyed 
by  him  to  the  plaintiff;  a^d  where  the  plaintiff  filed  a  motion  to  vacate  the  or- 
der for  the  stay  of  execution,  and  the  reconveyance  of  the  land  to  the  defend- 
ant, which  motion  was  oveniiled ;  Held,  1.  That  the  court  erred  in  overruling 
the  motion  to  set  aside  the  order;  2.  That  the  measure  of  the  plaintiff's  dam- 
ages, was  the  difference  in  value  between  the  two  pieces  of  land.  Rahn  v.  Own^ 
mings,  683. 

DECREE. 

1.  On  a  bUl  to  review  a  decree  in  chancery,  on  the  ground  that  error  is  ap- 
parent on  the  face  of  the  decree,  the  decree  is  to  be  treated  as  including  the 
bill,  answer,  and  other  proceeduigs,  (except  the  evidence  at  large,)  and  they 
may  be  looked  into,  for  the  purpose  of  ascertaining  whether  the  alleged  error 
exist&     Saum  et  al  v.  Stingley  et  (U.,  514. 

2.  In  such  a  case  it  is  not  permitted  to  go  into  the  evidence  at  large,  either 
to  support  the  decree,  or  to  sustain  any  objection  to  it    lb. 

3.  Where,  in  March,  1855,  certain  heirs  filed  their  bill  for  the  specific  per- 
formance of  a  parol  contract  for  the  sale  of  certain  real  estate,  made  with  their 
ancestor,  which  bill  alleged  that  the  ancestor  died  in  February,  1853 ;  that  the 
contract  was  made  <iboui  two  years  and  ten  months  previous;  that  the  land  was 
paid  for  by  the  ancestor,  and  he  took  possession  of  the  same  before  his  death ; 
that  the  land  was  to  be  paid  for  in  labor;  that  the  labor  had  been  performed ; 
that  respondent  had  dechtf  ed  since  said  purchase,  that  he  was  about  paid  for 
the  land,  and  would  have  to  make  a  deed ;  and  that  the  ancestor  was  in  pos- 
session at  the  time  of  his  death ;  and  where  the  respondents  answered,  denying 
the  allegations  of  the  bill,  and  after  a  hearing,  the  respondents  were  required 
to  specifically  perform  the  contract;  and  where  the  respondents  filed  a  bill  to 
review  the  decree,  on  the  ground  of  error  apparent  on  its  face,  which  bill  was 
dismissed  for  the  want  of  equity ;  Msld,  That  the  bill  was  properly  dismissed. 
Ih. 

4.  After  a  final  decree,  defective  averments  in  the  bill  as  to  the  time  and  cir- 
cumstances, are  not  of  such  a  substantial  character  that  they  can  be  reached 
by  a  bill  of  review.    Ih. 

5.  Where  it  appears  from  a  decree  pro  confessoj  that  the  court  below  was  sat- 
isfied that  all  things  necessary  to  entitle  the  complainant  to  the  relief  sought, 
were  proved,  the  appellate  court  will  not  presume  that  there  was  a  want  of 
evidence  to  make  those  things  certain  and  definite,  which  might  by  the  bill  un- 
aided by  proof)  appear  uncertain  and  indefinite.  Morrison  v.  Kramer  ei  a2., 
543. 

6.  Where  a  decree  recites  that  certain  matters  essential  to  its  rendition,  were 
made  to  appear,  the  appellate  court  will  presume,  that  they  were  made  to  ap- 
pear in  the  proper  manner,  and  that  the  court  rendering  such  decree  performed 
its  duty.    lb. 

1.  When  a  complainant  in  chancery  has  obtained  his  decree,  he  has  a  right 
to  suppose  the  proceedings  ended,  and  is  no  longer  in  court  ThrockmorUm  v. 
SUnU  and  Veinri,  580. 

8.  An  application  to  set  aside  a  decree  in  equity,  and  grant  a  rehearing,  must 
be  made  by  petition,  with  notice  to  the  complainant,  according  to  the  regular 
course  of  chancery  proceedings.    lb. 
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9.  Where  at  the  April  temii  1855,  of  the  Marlon  District  CSourt,  a  decree  in 
chancezy  was  rendered  in  favor  of  the  complainant ;  and  where  at  the  Febm- 
ary  term,  1856,  of  the  same  court-^-aiter  two  terms  of  court  had  intervened — 
one  of  the  respondents,  without  notice  to  the  complainant,  filed  a  motion  or 
petition  to  set  aside  the  decree,  and  grant  a  rehearing,  on  the  ground  of  the 
absence  of  the  attomej  of  such  respondent^  which  application  was  not  sworn 
to,  or  supported  by  testimony,  and  which  application  was  sustained,  the  decree 
set  aside,  and  a  rehearing  granted,  at  the  costs  of  ^e  complainant,  and  where 
the  order  of  the  court  on  the  application,  did  not  state  any  reason  for  setting 
aside  the  decree,  which  decree  was  regular  upon  its  &ce ;  the  order  setting 
aside  the  decree,  and  opening  the  cause  for  a  rehearing,  was  annulled,  and  the 
decree  originally  entered,  oidered  to  stand  in  full  force.    lb, 

DEED. 

1.  An  action  to  reoover  the  possession  of  certain  real  estate.  Both  parties 
claim  title  under  H.  F.,  who  received  a  conveyance  fix)m  H.  B.  H.  B.  on  the 
18th  of  June,  1851,  and  before  he  conveyed  to  H.  F.,  mortgaged  the  premises 
to  A.  Y.,  to  secure  the  payment  of  $50.  On  the  2 2d  of  October,  1852, 
A.  Y.  commenced  suit  in  tiie  Scott  District  Court,  to  foreclose  the  mortgage, 
making  H.  B.  and  wife  and  H.  F.  parties,  under  a  decree  in  which,  the 
premises  were  sold  and  conveyed  by  the  sheritt'  to  W.,  who  conveyed  to  A. 
A  v.,  who  conveyed  to  B.  &  A.,  the  plalnti^  On  the  25th  of  September,  ^ 
1861,  H.  F.  mortgaged  the  premises  to  W.  F.,  reservmg  the  right  to  borrow 
$300,  and  to  mortgage  ihe  same  premises  to  secure  the  payment  of  the 
same,  which  last  mortgage  was  to  take  precedence  of  the  mortgage  to  W. 
F.  On  the  24th  of  October,  1851,  H.  F.  mortgaged  the  premises  to  H.  Y. 
to  secure  the  payment  of  $215,  which  mortgage  was  paid  and  canceled  on 
the  8th  of  May,  1852,  at  which  time  U.  F.  borrowed  $250  of  D.  &,  and 
conveyed  the  premises  to  C.  as  trustee,  to  secure  the  payment  of  the  same, 
authorizing  0.  in  de&ult  of  payment,  to  advertise  and  sell  the  property  on 
twenty  days'  noiice,  and  convey  the  same  to  tlie  purchaser.  The  money 
was  loaned  by  S.  to  H.  F.  on  the  strength  of  the  reservation  in  the  mortgage 
to  W.  F.  The  money  not  being  paid,  0.  the  trustee,  on  the  20th  of  June, 
1863,  sold  and  conveyed  the  premises  to  B.,  who  conveyed  to  W.,  the  gran- 
tor of  the  plaiutifi's.  On  the  19th  of  May,  1^52,  li.  F.  by  deed,  conveyed 
to  the  defendant  a  portion  of  the  premises,  described  in  the  deed  as  follows : 
"forty  feet  of  lot  two,  in  block  forty-two,  in  Davenport."  The  defendant 
was  in  possession  of  the  mortgage  from  U.  F.  to  W.  F.,  dated  September  25th, 
1851,  but  she  did  not  ^ow  that  it  had  been  assigned  to  her,  or  that  she  had 
any  interest  iu  it  Held^  1.  Ihat  neither  tlie  defendant  nor  W.  F.  were  in  a 
position  to  object  to  the  plaintill's  title  and  right  to  recover  the  premises,  on 
the  ground  that  neither  of  them  were  made  parties  to  the  suit  brought  by 
A.  Y.  to  foreclose  the  mortgage  executed  by  ii.  B.  2.  That  the  deed  from 
H.  F.  to  tLio  defendant,  was  void,  for  uncertainty  in  the  description.  3.  That 
the  deed  of  trust  to  C.  was  good  as  a  conveyance  of  H.  F.'s  interest  in  the 
premises,  at  the  date  of  the  deed;  that  the  objections  made  to  it,  if  tenable, 
could  only  have  the  effect  to  postpone  the  title  acquired  under  it,  to  any  that 
might  have  been  acquired  under  the  mortgage  to  W.  F. ;  and  that  tlie  deed 
of  trust  being  older  than  that  of  defendant,  the  plaiutifi'^s  title  under  it,  was 
superior  to  that  of  defendant.    Bosworth  db  AUen  v.  FarenhoiZf  tt4. 

DEFAULT. 

1.  It  i":  iiTeguiar  to  render  judgment  by  default,  where  the  defendant  is  re- 
turned "not  founds"  without  proof  that  a  copy  of  the  petition  and  notice  has 
been  sent  to  the  defendant,  or  an  excuse  siiown  for  not  so  scudiug  it,  as 
required  by  seciion  1826  of  the  Code.     Carr  v.  Kopp^  SO. 

2.  Applications  to  set  aside  a  default,  are  addressed  to  the  grace  and  favor 
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of  the  ooort,  aad  are  not  gnoled  m  a  matter  of  ooone.    BBurrimm  y.  Kramer 
€i  aL,  543. 

3.  Each  caae  most  be  determined,  to  a  great  extent,  upon  its  own  circom- 
stances,  and  no  precise  role  can  be  given,  whicli  shall  govern  the  inlerferenoe 
of  the  chancellor,  to  relieve  a  party  from  the  couaequences  of  his  de&ult    lb. 

4.  Relief  should  never  be  granted,  however,  where  the  de&ult  is  the  oonse- 
qnenoe  of  the  party^s  own  negligence.    Jh, 

5.  Where  in  a  proceeding  in  chancery,  to  declare  certain  deeds  of  real  estate^ 
fraodulent  and  void,  the  respondents  by  agreement,  were  required  by  rule, 
to  answer  within  sixty  days,  and  a  copy  of  the  answers  were  to  be  served  on 
the  complainant's  solicitors  at  Davenport,  Iowa;  and  where,  on  the  first  day 
of  the  next  term  oi  the  District  Court,  after  the  time  fixed  for  answering, 
the  complainant  moved,  no  answers  having  been  filed,  for  a  decree  pro  can- 
fiaso ;  and  where^  after  the  motion  was  muade,  but  on  the  same  day,  two  of 
the  respondents  filed  their  answers,  which  on  motion  of  the  complainant, 
were  stricken  from  the  files,  and  the  de&ult  of  the  respondents  entered  in  ao- 
oordanoe  with  the  motion  of  the  complainant ;  and  where  on  the  fifth  day  of 
the  term,  the  respondents  moved  to  set  aside  the  de&ult,  based  upon  afflda- 
vitS)  fix)m  which  it  appeared,  that  the  attorneys  upon  whom  respondents  relied 
to  prepare  their  answer,  resided  in  Dubuque,  a  distance  of  some  sixty  miles; 
thi^  said  attorneys  were  unacquainted  with  the  post-office  address  of  the  re- 
spondents, and  could  not  prepare  their  answers  without  a  conference  with 
them ;  that  some  forty  or  filly  days  after  the  adjournment  of  the  term  of  court 
at  which  the  rule  was  entered,  the  attorneys  at  Dubuque,  wrote  to  the  at- 
torney resident  in  Jones  county,  for  information  as  to  the  residence  of  the  re- 
spondentS)  requesting  him  to  have  them  go  to  Dubuque ;  that  the  attorney  in 
Jonea^  was  also  unacquainted  with  their  post-office  address,  though  he  knew 
where  they  resided,  which  was  some  eight  or  twelve  miles  from  the  residence 
of  the  attorney ;  and  that  he  was  so  engaged,  that  he  could  not  get  them 
word,  nor  see  them,  until  some  time  in  July,  subsequent  to  the  receipt  of  the 
letter  fbom  the  attorneys  in  Dubuque,  which  mgtion  was  overruled;  BeH 
1.  That  the  respondents  had  not  shown  a  reasonable  excuse  for  having  made 
default;  2.  That  the  court  did  not  err  in  striking  the  answers  fh)m  the  fllesi 
and  in  refusing  to  set  aside  the  defiiult.    lb. 

DEMAND. 

1.  Where  the  maker  of  a  promissory  note,  payable  in  personal  property  at 
the  option  of  the  maker,  indicates  to  the  payee  his  election  to  deUver  the  prop- 
erty according  to  the  tenor  of  the  note,  and  the  payee  refuses  to  receive  the 
property,  the  maker  of  the  note  is  so  fiir  relieved  from  the  duty  of  tendering 
the  property,  or  setting  it  apart  for  the  payee,  that  the  obligation  cannot  be 
converted  into  a  money  demand,  nor  its  payment  as  such  enforced,  without  a 
further  demand  for  the  property  upon  the  maker.     WiUdiams  v.  TripleU,  518. 

2.  Where  once  the  election  is  made  by  the  maker,  to  pay  in  specific  articles, 
and  notice  g^ven  by  him  to  the  payee  or  holder  of  the  note,  of  his  readiness  to 
deUver  them,  a  refusal  to  receive  them  discharges  the  maker,  until  a  subse- 
quent demand  shall  revive  his  liability.    lb. 

DEMURRER. 

1.  By  pleading  over  and  going  to  trial,  a  defendant  waives  his  demurrer  to 
the  petition.    Barmonv.  Chandler,  160;  MUcheUY.  The  WiscoUaLand  Co.,  209. 

2.  Where  in  an  action  for  money  had  and  received  by  the  defendant,  for  the 
use  of  the  plaintiff,  the  petition  alleged,  that  the  money  was  paid  to  the  firm, 
of  which  defendant  was  the  survivor,  for  the  purpose  of  entering  a  certain  par- 
cel of  real  estate,  for  which  the  plaintiff  obtained  the  receipt  of  the  firm,  stating 
the  amount  of  money,  and  describing  the  land  to  be  entered ;  that  the  firm  un- 
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dertook  and  agreed  to  enter  the  land,  without  delay ;  that  tiiey  fidled  to  do 
BO,  but  kept  aaid  used  the  money  as  their  own ;  that  relying  on  the  promiaes  of 
the  aaid  firm,  and  being  assored  by  defendant,  that  the  land  had  been  entered 
as  agreecUipon,  the  defendant,  for  plaintiff,  conveyed  said  land,  by  deed  in  fte 
simple,  in  plaintiff's  name,  to  one  B.  for  a  vfduable  oonaidenition ;  and  tfaaft 
since  that  time,  one  6.  had  entered  the  land ;  and  where  the  defendant  de- 
murred to  the  petition,  for  the  following  cauaes :  1.  The  petition  does  not 
show  that  plaintiff  is  a  party  to  the  original  contract,  or  Uie  assignee  thereof; 

2.  The  petition  shows  that  B.  has  an  adequate  remedy  against  S.  under  his 
deed,  and  no  right  of  action  against  defendant ;  3.  The  plaintiff  does  not  show 
that  he  has  been  dispossessed  of  the  premises^  or  that  the  conreyanoe  mads 
him  by  B.  has  been  questioned;  4.  The  deed  from  &  to  B.  is  not  set  Ibrtli, 
nor  is  it  alleged  to  have  been  a  warranty  deed ;  and  where  the  demurrer 
was  sustained  by  the  court,  and  the  suit  dismissed;  JBdi,  1.  That  the  de- 
murrer misapprehended  the  nature  of  the  action,  and  the  parties  there* 
to ;  2.  That  to  bring  the  suit  Jbr  the  tue  of  R  it  was  not  necessary  to  assigii 
the  receipt  to  him;  nor  was  it  material  to  consider  his  remedy  against  &— 
whether  he  had  been  dispossessed — ^nor  whether  his  title  had  been  questioned ; 

3.  That  the  demurrer  was  improperly  sustained.  SeoUf  for(h$tiaeof  Boie^ 
hamgh  v.  Gramger^  447. 

3.  By  pleading  over,  and  going  to  trial,  a  party  waives  his  demurrer.  If 
he  wishes  to  save  the  matter  of  the  demurrer,  he  should  stand  upon  it.  Af/rea 
T.  CampbeO^  682. 

4.  This  practice  does  not  preclude  a  party  from  filing  an  answer  or  rephcaAioii 
with  his  demurrer ;  but  if  he  designs  to  adhere  to  the  latter,  he  should  either 
withdraw  his  other  pleading^  or  cause  the  record  to  show  that  he  abides  bjr 
the  demurrer,    /ft. 

ELECTION. 

1.  When  a  party  has  two  remedies  given  by  the  law,  he  has  his  dectkm, 
and  cannot  be  compelled  to  take  either  one.    Baumm  v.  EaMon  etoLj  76. 

2.  Thus,  on  title  bonds,  or  contracts  to  convey  land,  the  party  generalhf 
has  a  right  to  an  action  for  damages  for  non-performance,  or  to  a  bill  in 
chanoery,  to  compel  a  spedflo  performance ;  and  he  cannot  be  driven  to  take  the 
action  for  damages.    lb. 

EQUITY. 

1.  Where  in  a  suit  in  equity,  brought  by  the  administrator  and  heirs  of  the 
purchaser,  to  rescind  a  contract  for  the  sale  of  real  estate,  and  for  damages,  on 
the  ground  of  fraud,  which  fraud  consisted  in  the  respondentia  having  repre- 
sented the  land  to  be  free  torn  overflow — ^to  be  healthy — and  that  the  ooGfa- 
pants  were  not  subject  to  ague  or  fever,  and  which  fraud  was  denied  in  the 
answer,  it  appeared  in  evidence  on  the  part  of  the  complainants,  that  the 
contract  was  xnade  in  ]tfay,  1865,  and  was  for  about  468  acres  of  land  in  » 
body,  on  the  Kaquoketa  and  Mississippi  rivers,  of  which  about  205  acres  is 
bottom,  and  the  balance  timber,  or  bluff,  land;  that  the  purchaser,  at  tbm 
same  time,  bought  of  respondent  some  $800  worth  of  personal  properly, 
and  for  the  land,  and  this  property,  was  to  pay  $6,000,  $1,000  being  psid 
at  the  time  of  the  contract;  that  before  and  during  the  negotiation  for  the 
ikrm,  and  at  the  time  of  making  the  contract,  the  respondent  represented 
that  the  bottom  land  had  never  been  overflowed,  but  once  in  fourteen  yeany 
and  that  was  caused  by  the  breaking  away  of  a  mill  dam  on  the  Maquoketa } 
tiiat  during  that  time,  neither  he  nor  his  family  had  been  sick  with  the  fover 
and  ague;  that  these  statements  were  made  in  answer  to  questions  asked 
him  on  those  subjects;  that  respondent  complained  that  his  neighbors  would 
always  tell  those  wishing  to  purchase,  that  his  land  overflowed,  and  he 
Imew,  and  they  knew,  Uiat  it  did  overflow ;  that   the  purehaser  was  » 
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Irtnnger  in  the  oountiy^  that  the  land  does  overflow,  and  has  frequently,  if 
not  every  year,  overflowed,  for  the  last  fifteen  years ;  and  that  it  is  sickly, 
•ad  respondent's  fiimily  did  sofier  with  the  ague  and  fever,  as  have  most  of 
fhe  hands  working  there  sinoe  the  purchase ;  and  where  it  appeared  in  evi- 
deooe  on  the  part  of  the  respondent,  that  the  purchaser  made  Inquiries  oi 
the  witness  for  a  &nn  that  would  answer  for  stock  business ;  that  witness  d^ 
Kected  him  to  some  two  or  three,  including  the  respondent's ;  that  the  pur- 
lihaser  examined  the  reepondentVi  fi&nn,  and  appeared  to  be  well  satisfied, 
as  he  found  water  on  it,  and  upland  and  bottom  safficient  for  his  purpose; 
that  he  inquired  of  witness  kow  much  meadow  land  there  was,  and  how 
much  OD  the  blufiOs  that  he  could  plow;  that  the  witness  and  punshaser  had 
several  oonversatioiis  before  the  purchase,  and  at  one  time  tiie  witness  told 
idm,  in  answer  to  a  question,  that  in  high  water  a  portion  of  the  land  ovep> 
Howed — ^that  it  might  overfliow  once  in  fear  or  five  years,  and  he  inquired 
if,  when  it  overflowed,  it  injured  the  grass ;  that  the  purchaser,  9Sbet  exam- 
ining the  place,  told  witness  there  was  upland  sufficient  for  the  sheep  busi- 
xiesB-— that  there  was  four  or  five  hundred  acres  in  a  body,  and  that  was 
what  he  wanted  for  a  range  for  his  stock ;  and  that  in  the  summer  after  the 
purchase,  the  purchaser  was  plowing  in  the  bottom,  when  another  witness 
told  him  it  was  no  use  to  plow  there,  for  he  was  there  six  or  seven  yean 
l»efore  in  a  boat,  catching  fish  on  that  ground — that  it  was  oveiHowed ;  to 
which  the  purchaser  replied,  that  he  knew  all  about  it — ^tiiat  he  knew  how 
to  fix  it — ^he  could  put  in  timotl^y,  and  when  witness  should  come  there 
<«gain  in  two  years,  the  witness  would  see  such  a  difference  that  he  would 
not  know  the  place ;  and  where  the  value  of  the  bottom  land,  if  it  did  not 
overflow,  was  estimated  at  firom  $25  to  $50  per  acre,  the  weight  of  evidence 
being  at  about  $36,  but  subject  to  ovenflow,  as  it  was,  it  was  regarded  by 
«ome  witnesses  as  worthless,  and  by  others,  estimated  as  high  as  $10  per 
acre;  and  the  timber  or  bluff  land  was  valued  at  firom  $15  to  $20  per  acre; 
<and  where  the  finding  on  the  isRue  of  fhiud  was  in  &vor  of  the  respondent^ 
«nd  the  bill  was  dismissed ;  Bddf  That  the  proof  was  insufficient  to  over- 
come the  denial  of  flraud  in  the  answer^  and  the  bill  was  properly  dismissed. 
WaUbrcn^  admr^  v.  ZoUih^er,  108. 

2.  Where  a  material  averment  in  a  bill  in  chaDoery  is  positively  denied  by 
the  re^iondent,  the  testimony  of  one  witness  is  notauffldent  to  overcome  the 
answer.  There  must  be  something  more  than  the  oath  of  the  witness, 
against  that  of  the  respondent    Jkuris  v.  SieoenSj  158. 

3.  Courts  of  equity  follow  the  law  in  regard  to  matters  of  set-ofl)  unless 
there  is  some  intervening  equity  going  beyond  the  statute  of  set-o^  which 
<»nstitutes  the  basis  of  set-off  at  law.    Davis  e<  oi  v.  Jftj&ani,  163. 

4.  Such  natural  equity  arises  when  there  are  mutual  credits  between  the 
parties,  or  where  there  is  an  existmg  debt  on  one  side,  which  constitutes  the 
.ground  of  a  credit  on  the  other,  or  where  there  is  an  express  or  implied  under- 
standing that  die  mutual  debts  shall  be  a  satisfaction  or  set-off  pro  iamio  be- 
tween the  partLes.    Ih. 

6.  The  mere  existence  of  distinct  debts,  without  muthal  credit,  will  not  give 
«  right  of  set-off  in  equity.    Ih. 

6.  In  the  case  of  mutual  debts  in  the  same  right,  as  mutual  joint  debts,  or 
mutual  separate  debts,  the  insolvency  of  either  party,  will  entitle  the  other,  in 
equity,  to  set  oQ'  his  debt  against  the  debt  of  the  insolvent,  without  any 
ether  intervening  equity.    lb. 

7.  Where  there  is  some  new  equity  to  justify  it,  as  firaud,  or  where  the 
|Nuty  seeking  relief  is  only  surety  for  a  debt,  reaUy  separate,  joint  and  separate 
debts  may  be  set  off  in  equity.    Ih» 

8.  Where  no  special  equities  intervene,  a  court  of  equity  will  not  refhse  re- 
lief by  way  of  set-ofi^  on  the  ground  that  the  claim  sought  to  be  set  off  is 
^mUquidated;  bat  will  allow  the  ooraplainant  to  have  the  damages  ascer. 
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tained,  and  when  bo  asoertained,  allow  the  same  to  be  set  officio  iatUo  agafaial 
tlie  claim  of  the  other  party.    lb. 

9.  An  assignment  of  a  chose  in  action  oonveTS  merely  the  rights  which  the 
assignor  then  possesses  in  the  thing  assigned ;  but  such  an  assignment  does 
not  necessarily  draw  after  it  all  equities  of  an  independent  nature.    lb. 

10.  The  mere  £aot  that  a  set-off  would  be  in  conformity  with  the  principles  cf 
natural  equity  and  justice,  is  not  suflE&cieDt,  c^  itself  to  briog  the  set-off  witbin. 
the  jurisdiction  of  a  ooort  of  equity ;  and  even  where  there  are  mutual 
debts,  which  may  be  set  off  in  equity,  the  right  of  set-off  is  extingaished  bj 
a  bonafidd  assignment  of  one  of  the  debts.    lb. 

11.  Where  a  bill  in  chancery  alleged  that  Y.  owned  a  mill  site,  which  was 
out  of  repair,  and  in  order  to  repiur  it,  and  keep  it  from  going  to  waste,  ob- 
tained assistance  from  the  complainant,  who  became  liable  as  surety,  and  thus 
enabled  T.  to  obtain  repairs  and  materials  to  the  amount  of  $408.86 ;  that  7. 
diied  on  the  7th  of  September,  1846,  leaving  a  widow  and  six  children,  three  of 
whom  were  minors ;  that  after  the  death  of  T.  the  complainant  paid  the  said 
amouAt  of  $408.86,  with  the  understanding  that  he  was  to  be  paid  irom  the 
property,  and  the  rents  and  profits  thereof;  that  G.  was  appointed  adminiatr^ 
tor  upon  the  estate  of  Y.,  and  with  the  consent  and  approbation  of  the  countj' 
court,  and  the  widow,  carried  on  the  business  of  the  deceased,  and  at- 
tended generally  to  the  care  and  management  of  the  whole  property ;  that  a^ 
ter  the  death  of  Y.  the  said  null  property  still  requiring  repairs  and  im- 
provements,  the  complainant   made    other  large   advances,   amounting  to 
more  than  $950,  which  were  expended  in  making  repairs,  &C.,  that  were  ab- 
solutely necessary;  that  on  the  14th  of  June,  1851,  the  administrator,  with 
the  approval  of  the  said  court  and  the  widow,  executed  to  complainant  a 
lease  of  the  premises  for  one  year,  with  the  privilege  of  renewal  for  one,.two^ 
or  three  years,  at  a  rent  of  $400,  payable  quarterly ;  that  complainant  went 
into  possession,  and  so  continued  until  the  9th  of  November,   1852,  and  ao- 
oounted  to  the  administrator  for  the  rents,  with  the  approbation  of  the  widow 
and  the  court;  that  on  the  Ist  of  September,  1851,  the  complainant  purchased 
the  interest  of  the  three  heirs  of  Y.  who  were  of  age ;  that  on  the  18th  of 
April,  1852,  0.  was  appomted  g^uardian  of  the  estate  of  the  minor  heirs,  and 
in  May  following,  commenced  a  suit  to  recover  possession  of  the  prenuses ; 
that  the  complainant  set  up  as  a  defence  to  that  suit,  the  advances  made  bj 
him  on  the  premises,  and  hjs  right  to  a  lien,  which  defence  was  sustained  bj 
the  District  Court;  that  on  apical,  the  Supreme  Court  reversed  the  judgment 
and  intimated  that  the  defendant's  remedy  must  be  sought  in  equity,  whidi 
cause  is  still  pending ;  that  the  widow  was  viriually  a  party  to  ihe  cause^  bj 
her  aid  and  encouragement  therein ;  that  prior  to  the  appoinimeni  of  G.  aa 
guardian,  the  administrator  acted  virtually  as  the  guardian  of  the  interest  of 
the  minor  heirs ;  that  on  the  20th  of  February,  1 852,  the  widow  instituted 
proceedings  for  dower  in  the  premises,  and  claiming  that  she  was  entitled 
to  dower  in  fee  simple ;  that  a  sale  of  the  property  was  made  by  order  of  the 
court,  and  one  W.  became  the  purchaser ;  that  W.  by  tnxid  and  misrepn^ 
sentation,  procured  L.-,  the  sub-tenant  of  complainant,  to  attorn  to  him,  and 
he  thus  obtained  possession  of  the  premises;  that  complainant  had  no  l^al 
notice  of  this  proceeding,  and  the  proceedings  and  sale  are  illegal  and  rcSl ; 
that  the  widow  then  commenced  proceedings  in  the  county  court,  showiog 
the  sale  to  W.  for  $1,800,  alleging  that  a  portion  of  her  dower  was  not  so- 
cured,  and  praying  the  appointment  of  referees,  Ac,  in  which  suit,  the  com- 
plainant pleiaded  the  matters  set  up  in  this  bill ;  that  the  rents  and  profits 
received  by  him,  have  not,  as  yet,  been  sufficient  to  repay  the  money  loaned 
and  advanced;  and  that  W.  had  full  notice  of  the  equities  of  complainant; 
and  where  the  bill  made  the  widow,  the  administrator,  the  minor  heirs,  and 
the  purchaser,  parties  defendant ;  and  prayed  that  the  proceedings  in  dower, 
be  declared  null  and  void,  and  to  give  no  title  to  W . ;  that  the  whole  of  tba 
matters  in  dispute,  and  the  matters  of  account  be  settled ;  and  that  the  rigfata 
of  the  parties,  one  with  aflOth^r,  concerning  this  property,  and  matters  grow> 
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Iftg  oat  of  it,  be  established;  and  where  the  bill  was  demiirred  to^  on  the 
ground  that  it  is  multifarious,  ambiguous  and  uncertain,  and  for  the  reason 
that  the  eomplainant  had  not  attached  any  bill  of  particulars  to  his  bill,  nor 
m  any  manner  shown  how  much  of  the  money  advanced  had  been  paid,  nor 
how  much  remains  due,  which  demurrer  was  sustained.  MeUd^  1.  That  if  the 
object  of  the  bill  was  only  to  establish  a  lien  on  the  property  for  the  money 
advanced,  that  the  respondents  were  properly  made  partiea  2,  That  in  order 
to  establish  enoh  lien,  it  was  not  neeeesary  to  set  aside  the  proceedings  in 
dower,  and  W.'s  title  under  them,  aUoffeiher.  3.  That  the  proceedings  in 
dower,  and  the  subsequent  sale,  were  subject  to  the  lien  of  the  complaioant 
4.  That  if  it  was  the  purpose  of  the  bill,  to  set  aside  the  proceedings  in  dowei; 
and  the  sale  to  W.  under  them,  in  addition  to  establishing  the  lien  of  the  com- 
plainant, the  bill  was  multifarious.  5.  That  the  bill  aimed  at  establishing  the 
nen  only,  and  was  not  mukifarioos.  6.  That  ihe  bill  was  defective  in  not  ma- 
king a  statement,  diowlng  his  settlement  with  the  administrator,  and  the 
amount  of  money  still  due  the  complainant     GammA  v.  Toyng,  297. 

12.  Where  a  bill  in  ehaneery  to  set  aside,  and  declare  fraudulent  and  void, 
certain  deeds  to  real  estate,  against  a  &ther  and  his  son,  and  a  third  person,  to 
whom  the  son  conveyed,  alleged  that  at  the  time  the  land  was  entered  by  the 
fiUher  in  his  own  naihe,  he  was  a  debtor  of  the  complainant ;  that  before  a  judg^ 
ment  was  rendered  on  the  debt,  in  favor  of  the  complainant,  the  &ther  with- 
out any  good  or  valuable  consideration,  conveyed  the  land  to  the  son ;  that 
at  the  time  of  the  rendition  of  the  judgment,  and  for  a  long  time  before,  the 
fiither  lived  on  the  land,  cultivated  it  9s  a  farm,  paid  the  taxes,  and  used  and 
sold  the  crops  raised  thereon ;  that  the  deed  from  the  son  to  the  third  per- 
son, was  wi&out  any  consideration,  and  was  fraudulent  and  void  against 
oomplainant ;  that  the  father  remained  in  possession,  long  after  the  deed  to 
the  &iird  person  was  executed;  and  that  ■such  third  person  had  admitted  that 
he  held  the  title  thereto,  for  the  benefit  of  the  &ther ;  and  where  the  bill  re^ 
ferred  to  the  records  and  proceedings  m  the  cause  in  which  the  judgment 
against  the  fitther  was  rendered,  and  made  them  a  part  thereof;  and  where 
the  decree  pro  confesao  recited  that  it  was  made  to  appear,  that  the  judgment 
was  rendered  as  chai^ged:  that  an  execution  issued,  was  levied,  the  land 
sold,  and  the  sherifiTs  deed  made,  at  the  time  and  under  the  circumstances 
aet  forth  in  the  bill;  that  the  father  had  fraudulently  conveyed  the  land  to 
the  son,  and  the  son  to  the  third  person ;  that  as  against  tlfe  complainant, 
said  deeds  were  fraudulent  and  void ;  and  that  the  land  was  held  by  the 
tiiird  person  in  fraud  of  the  rights  of  complainant;  Held,  1.  That  the  bill 
averred  with  sufficient  distinctness,  that  the  complainant  was  a  creditor  of 
the  &ther,  at  the  time  of  the  conveyance  to  the  son ;  2.  That  the  bill  did 
ahow,  that  at  the  lime  cf  the  conveyance  to  the  son,  the  &tber  was  largely 
indebted;  3.  That  it  sufficiently  appeared  fitmi  the  bill,  that  the  convey- 
ances were  made  in  bad  faith;  4.  That  the  bill  authorized l^e  decree  rendered. 
Hanriaon  v.  Kramer  et  a2.,  543. 

See  JuBiSDionoH,  19. 

ERROB. 

L  Where  a  record  presents  coafiictiag  dates  as  to  any  &et  in  a  cause,  behig 
governed  by  one  of  which,  the  appellate  court  would  find  error,  whUe  by 
the  other  there  would  be  no  error,  that  court  will  be  guided  by  that  which  will 
sustain  the  judgment  below.     Conrad  4t  Co,  v.  JBcMwin,  207. 

2.  In  the  appellate  court,  the  presumption  is,  that  the  ruling  of  the  couil 
below  was  correct    IfcKmneyv.  HaHmain,  844. 

3.  It  is  the  duty  of  the  party  alleging  error,  to  show  it  affirmatively.    Jh, 

4.  Where  there  is  nothing  in  the  record  to  show  the  applicability  of  testis 
nony  offered  and  rejected,  .the  Supreme  Court  cannot  presume  a  jtate  of  case  to 
make  error.    /&. 
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5.  Where,  by  the  oonfent  of  the  pertiei^  the  coort  authoriased  the  jarf  to 
up  their  verdicti  and  hand  the  same  to  the  oourt»  by  their  foreman,  and  dis- 
perse, which  they  did ;  and  where  the  verdict  was  opened  by  the  (deik  and 
read  as  foUows:  "We,  the  juxy,  find  for  the  phuniiff,  aeoording  to  oontraot;" 
and  where  tbe  verdlot,  on  the  motion  o€  the  plaintiff  was  recommitted  t9 
the  jury  to  be  amended,  to  which  the  defendant  objected,  and  the  court  in- 
fltnicted  them,  that  they  most  *^  assess  the  amomit  oif  the  plaintiff^s  damages^ 
allowing  the  defendant  all  credits  to  which  he  is  entitled;"  and  where  the 
j^ry  returned  the  verdict  in  the  same  terms^  with  the  edition  of  the  amoont 
of  damages  found ;  EM^  That  aa  it  did  not  appear  that  the  jury  were  nol  re- 
assembled before  the  verdict  was  opened,  error  was  not  apparent  in  the  pro- 
ceeding,    lifidd  V.  AdamSj  487. 

BSSBNCB  OF  CONTRACT. 

1.  Parties  may  make  time  of  the  essence  of  a  contract,  and  in  sach  caae^ 
they  most  be  held  to  a  strict  compliance  in  time,  to  the  same  extent  aa  they 
are  to  any  other  essential  part  of  the  agreement    i>avu  v.  Stfcvens,  158. 

2.  Where  an  action  to  enforce  the  specific  performance  of  a  contract  to  sail 
and  convey  real  estate,  was  brought  upon  a  written  contract,  which  provided 
that  the  respondent  agreed  to  ''  sell  and  convey,  by  deed  of  special  warrantyp 
unto  J.  D.  Davis,  the  (land,  describing  it>,  on  condition,  that  said  Davis 
pay  promptly,  time  being  of  the  essence  of  the  contract,  a  certain  promift* 
scry  note,  given  September  Ilth,  18&3,  calling  for  $270,  payable  September 
17  th,  1864.  If  said  note  is  not  paid  when  due,  I  am  privileged  to  enter  upoa 
and  occupy  sud  land,  or  to  allow  said  Davis  to  do  so,  at  my  option,  pro- 
vided always  that  interest  is  paid  on  said  note  at  the  rate  of  ten  per  centna 
per  annum.  It  \a  understood  by  the  parties  hereto^  that  the  said  Davis  is 
to  pay  all  taxes  that  may  accrue  on  said  land,  and  not  to  cut  timber  exoqpt 
for  fSstrming  purposes.  Then  this  bond  to  be  carried  into  full  effect,  pro- 
vided no  pre-emption  right  attaches  upon  or  vacates  my  present  entry  of 
said  land,"  which  bond  was  dated  September  17th,  1853;  and  where  the  bOL 
alleged  that  before  the  note  matured,  the  respondent  made  a  verbal  agree- 
ment with  the  complainant,  by  which  the  latter  obtained  an  extenaioiL  of 
the  time  of  payment  for  six  months  beyond  the  time  originally  fixed  bj  the 
contract,  in  consideration  of  which  the  complainant  agreed  to  pay  tea  per 
oent  interest  on  the  whole  amount  until  paid;  and  also  alleged  a  tendor, 
on  the  2d  day  of  Februaiy,  1 855,  of  the  full  amount  of  principal  and  interest 
due  on  said  note,  and  a  demand  of  a  deed,  which  was  refused;  and  where 
the  answer  admitted  the  making  of  the  written  contract,  and  the  tender  and 
demand  tot  the  deed ;  denied  any  subsequent  contract  for  the  extensioii  of 
time,  and  any  and  all  other  matters  alleged  in  the  petition,  and  averred  tfaafc 
the  complainant  having  failed  to  pay  the  note  at  maturity,  acoordmg  to  the 
terms  of  the  written  contract,  the  respondent  held  said  contract  forfeited, 
and  so  declared  said  contract  no  longer  in  force ;  that  he  canceled  the  note^ 
and  claims  nothing  thereon ;  that  he  has,  since  the  maturity  o(  said  can- 
tract,  always  been  ready  and  willing  to  deliver  said  note  to  comphunant^ 
and  that  he  brings  the  same  into  court  to  be  delivered  to  him ;  to  whicfa  no 
replication  was  filed ;  and  where  but  one  witness  testified  to  the  extensnn 
of  time ;  EM^  1.  That  tune  was  of  the  essenee  of  the  contract;  2.  I'hat  the 
averment  of  the  bill,  that  the  time  of  payment  was  extended,  was  not  sa^ 
tained  by  sufficient  proo(  to  entitle  the  complainant  to  relief    Ih, 

ESTRATS. 

1.  Under  section  six  of  the  act  of  1852,  in  relation  to  estrays,  the  taker  up 
of  an  estray,  is  confined  to  his  plantation,  or  place  of  residence,  and  his  au- 
thority to  take  up  straying  animals,  does  not  extend  to  the  entire  townahip  in 
which  he  resides.    Ebwea  v.  Carveirf  257. 
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2.  Nor  is  such  right  ii6ce88aril7  oonfiaed  to  the  township.  Ordinarily,  he 
would  be  80  confined;  but  should  his  farm  or  plantation  be  situated  in  differ* 
ent  townships,  he  might  take  up  in  either,  but  not  at  any  other  place  than  at  such 
plantation  or  fiunn.    Jb. 

3.  The  law  of  1862,  in  relation  to  estrays,  changes  section  884  of  the  Ck)dd, 
so  &r  as  to  confine  the  taker  up,  to  his  farm  or  plantation,  and  may,  or  may 
not,  extend  this  right  beyond  the  township  in  which  he  resides,  depending  upon 
the  location  or  boundary  of  such  plantation.    lb, 

4.  The  words  "  or  otherwise  as  the  case  may  be,'^  in  section  six  of  the  act  of 
1852,  have  refbrence  to  the  taking  up,  provided  for  by  the  eighth  section  of 
the  'same  act,  and  contemplate  a  taring  up  withottif  and  not  within,  the  settle- 
ments,   lb, 

6.  The  sole  object  of  the  certificate  required  by  section  twelve  of  the  act  of 
1862,  is  to  advise  the  owner  of  the  property  when  examining  the  estray  books, 
of  the  loss  or  accident;  and  when  the  owner  has  knowledge  of  the  loss  on  the 
same  day  it  occurs,  there  is  no  reason  in  requiring  the  certificate  to  be  sent  to 
the  derk.    lb. 

BYIDENCB. 

1.  Where  it  is  manifest  that  a  writing  does  not  constitute  the  whole  con- 
tract, as  where  the  subject  matter,  or  persons,  and  the  like,  are  not  defined, 
parol  evidence  is  admissible  to  show  the  remainder.    Finney  v.  Thon^^aon,  74. 

2.  Where  in  an  action  of  trespass  for  entering  upon  land,  and  for  cutting  and 
carrying  away  timber,  the  defendants  justified  under  a  contract  with  the  plain- 
tiff^s  grantor,  made  before  his  purchase,  and  alleged  that  th^  said  grantor 
■old  one  of  the  defendants  twenty-three  hundred  linear  feet  d  standing  tim- 
ber, at  five  cents  per  foot,  for  which  a  part  of  the  consideration  was  paid 
down,  and  the  balance  to  be  paid  after  the  timber  was  taken;  and  that 
pLaintiff  had  express  notice  of  this  contract,  and  purchased  with  reference  to 
it,  which  contract  was  in  writing,  and  had  been  destroyed,  and  which  was 
established  by  parol  evidence;  and  where  the  defendants  offered  to  prove 
that  there  was  a  verbal  agreement  that  the  timber  mentioned  in  the  contract, 
was  to  be  taken  ftom  a  tract  of  two  hundred  and  forty  acres,  of  which  the 
locus  in  quo  was  part,  to  which  evidence  the .  plaintiff  objected,  but  the  ob- 
jection was  oveiTuled,  and  the  evidence  admitted ;  Edd^  That  the  evidence 
was  properly  admitted.    lb, 

3.  Where  in  an  action  for  money  alleged  to  have  been  found  by  the  defend- 
ant, a  witness  <»lled  by  the  pUuntifi^  testified  that  the  defendant  came  to  his 
office,  and  informed  him  that  he  had  found  money  over  one  of  the  windows 
of  a  certain  house ;  that  the  witness  suggested  to  call  in  the  prosecuting  at- 
torney of  the  county,  and  advise  with  him ;  that  this  was  done,  and  they 
advised  defendant  to  bring  the  money  to  the  office,  and  that  it  should  be 
marked ;  that  defendant  got  the  money,  and  they  maiked  it ;  that  defendant 
took  it  away  with  him ;  and  that  defendant  was  to  put  it  in  the  same  place 
where  he  fbund  it ;  and  where  on  cross-examination,  the  defendant  asked 
the  witness  to  state,  what  the  defendant  had  stated  in  other  conversations^ 
about  his  putting  the  money  back  in  the  same  place,  and  whether  he 
watched  the  same  or  not  to  which  question  the  plaintiff  objected,  which 
objection  was  sustained  by  the  court,  and  the  testimony  excluded;  HM, 
That  the  evidence  did  not  tend  to  explain  the  previous  testimony  of  the 
witness,  and  was  not  admissible  under  section  2399  of  the  Code.  Dougheiiy 
V.  PosegaJl^  88. 

4.  The  oiher  act  or  declaration  of  a  party,  contemplated  by  section  2399  of 
the  Code,  to  be  adndssible  in  evidence,  must  be  something  which  is  necessary 
to  make  the  previous  or  subsequent  detached  act  or  dedaration  fblly  tmdar- 
g^aoi^  or  to  exjdain  it    lb. 
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6.  It  ifl  not  all  that  the  partj  may  have  said  at  other  timefl,  with  regard  to 
the  Bttbj^t  of  the  suit,  or  the  matter  in  oontroyerey,  that  is  admisBible  in  otI' 
denoe,  nnder  section  2399  of  the  Code.    lb, 

6.  Where  in  an  action  for  work  and  labor  done,  and  mateiiate  fomished,  in 
the  erection  of  a  frame  house,  and  for  extra  work  on  another  hoosCf  there  was 
an  answer  denying  the  indebtednesa^  and  claiming  damages,  by  way  of  aet- 
ofl^  for  the  failnre  of  plaintiff  to  perform  the  work  within  the  time  fixed  by 
the  contract,  for  the  erection  of  the  house,  and  for  damages  for  the  nnskillfal 
manner  in  which  the  extra  work  on  the  other  honse  was  done ;  and  where 
the  defendant  offered  in  evidence  two  receipts  of  plaintiff  for  money  paid  by 
defendant  on  the  contract  for  the  frame  honse :  ffdd,  That  the  receipts  were 
properly  admitted  in  evidence.    Jones  v.  Tidrick^  212. 

7.  Where  on  a  trial  of  a  cause  in  the  District  Ck>art,  appealed  from  a  justioe 
of  the  peace,  it  appeared  from  the  justice's  transcript^  that  the  action  was  brought 
on  account  for  ninety  doUan,  for  medical  services,  and  that  the  plaintiff  filed 
his  book  of  original  accounts,  and  it  also  appeared  that  the  original  notice  had 
been  lost  after  the  trial  before  the  justice :  and  where  the  plamtiff  offered  in 
evidence  his  books  of  account,  for  the  purpose  of  sustaining  his  action,  to  which 
the  defendwit  objected,  on  the  ground  that  there  was  no  copy  of  the  plaintiff^a 
account  or  demand,  to  be  found  with  the  papers,  which  objec^on  was  overruled, 
and  the  evidence  admitted ;  ffeU  That  the  evidence  was  properly  admitted. 
Shawg  V.  BrtuXf  324. 

8.  The  nature  of  the  cause  of  action,  and  the  amount  claimed,  must  be  en* 
tered  on  the  justice^s  docket ;  and  in  the  absence  of  written  petition,  these  en- 
tries of  the  justice,  are  the  proper  evidence,  on  appeal,  of  what  is  claimed  by 
the  plaintiff.    lb, 

9.  Where  in  a  proceeding  of  garnishment,  the  garnishee  claimed  to  hold  cer- 
tain property  and  effects,  by  virtue  of  an  assignment  for  the  benefit  of  certain 
creditors^  and  tiie  plaintaior  for  the  purpose  <^  lowing  that  the  assignment  was 
void,  offered  evidence  to  show  that  there  were  creditors  not  provided  for  in  the 
assignment,  and  that  the  assignment  embraced  substantially  all  the  property  of 
Uie  assignofs,  and  was  made  in  contemplation  of  insolvency,  which  evidence 
was  rejectnd ;  Meld^  That  the  evidence  was  admissible.    Bebb  v.  Prmkm,  325. 

10.  Where  in  a  criminal  case,  the  defendant  offered  a  witness,  who  proved 
the  general  good  character  of  the  defendant,  as  a  good,  quiet,  and  peaceable 
citizen ;  and  where  the  state  was  permitted,  on  cross-examination,  to  ask  the 
witness^  if  he  knew  of  instances  in  which  the  prisoner  had  been  engaged  in  diA 
Acuities  with  individuals,  to  which  question  the  defendant  objected  ,*  and  where 
the  state  was  permitted  to.  show  by  the  witness,  instances  of  difficulties  by  the 
prisoner  with  others;  Hdd,  That  the  court  erred  in  permitting  the  evidence  to 
go  to  the  jury.     Gordon  v.  The  Stale,  410. 

1 1.  To  show  that  the  answer  of  a  witness  to  an  improper  interrogatory,  dis- 
closed improper  testimony,  it  is  not  necessary  that  such  answer  should  be  set 
out  in  words.  It  is  sufficient,  if  it  satis&ctorily  appears,  that  he  testified  d^ 
and  detailed  matters  which  ought  not  to  be  inquired  o(  and  ought  not  to  be 
considered  by  the  jury.    lb. 

1 2.  The  admission  of  parol  evidence  to  show  firwaA  or  mistake  in  a  written 
contract,  forms  an  exception  to  the  general  rule,  which  excludes  such  evidence 
to  control  or  vary  a  written  contract    Ring  v.  Aehworth  el  dL,  452. 

1 3.  While  such  proof  is  admissible^  it  is  equally  true  that  the  mistake  must 
be  made  entirely  dear,  and  established  by  the  most  satisfactory  proo£    Jb. 

14.  Where  suit  was  brought  before  a  Justice  of  the  peaoe^  for  the  value  of  an 
ox,  which  the  plaintiff  alleged  was  killed  by  the  defendant,  and  alter  the  suit 
was  commenced,  the  parties  by  agreement  in  writing^  submitted  the  matters  in 
controversy  to  the  arbitrament  of  five  perwus  named  therein ;  and  where  on 
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the  trial  before  the  Justice,  this  agreement  was  set  up  as  a  defence,  with  the 
averment,  that  a  majority  of  the  said  arbitrators  had,  hj  their  written  award, 
ibund  the  defendant  not  guilty,  which  defence  was  denied  hj  plaintiff;  and 
where  on  the  trial  of  the  cause  in  the  District  Court,  on  appeal,  the  defendant 
offered  in  evidence  Uie  agreement  and  award  to  sustain  his  defence,  which  was 
rejected  by  the  court;  Held^  That  the  testimony  offered  was  pertinent  to  the 
issue,  and  should  have  been  admitted.     Conger  v.  DeQUf  43. 

16.  In  an  action  on  an  attachment  bond,  the  record  and  proceedings  in  the 
attachment  case,  is  competent  evidence  on  the  part  of  the  plaintLC  Baver  v. 
Wehsierj  602. 

16.  Where  in  an  action  on  an  attachment  bond,  executed  in  an  action  for 
tort,  in  which  the  defendant  was  chwg^  with  wrongfully  and  fraudulently 
breaking  open  a  letter  intrusted  to  him  by  the  plaintiff,  and  which  contained  in- 
structions to  the  agents  of  the  plaintiff  in  relation  to  the  entry  of  certain  lands, 
the  petition  alleged  that  the  attachment  was  sued  out  un^vUy  wrong^  and 
claimed  exemplary  damages ;  and  where  on  the  trial,  the  defendant  offered 
a  witness  to  prove  that  the  plaintiff  had  stated  to  him,  that  he  had  opened 
the  letter,  as  all^^  in  the  petition  in  the  attachment  case^  which  evidence 
was  objected  to,  and  rejected  by  the  court;  Hdd^  That  the  evidence  offered 
had  a  tendency  to  show,  that  the  defendant  had  reasonable  ground  for  believing 
what  he  stated  in  his  affidavit  for  the  attachment,  and  was  Hdmissible.    Ih. 

Vl.  Where  a  bill  in  chancery  is  taken  as  confessed,  all  distinct  and  positive 
allegations  are  to  be  taken  as  true,  without  proof;  but  if  the  allegations  are  in- 
definite, or  the  demand  of  the  complainant  is  in  its  nature  uncertain,  the  cer- 
tainty requisite  to  a  proper  decree,  must  be  afforded  by  proofe.  Ea/rrison  v. 
Kramer  ei  oL,  643. 

18.  The  rule  that  parol  evidence  is  not  admissible,  to  contradict,  vary,  or  add 
to  a  written  instrument,  is  not  infringed  by  such  evidence  tending  to  show  that 
the  contract  is  altogether  void,  or  never  had  any  legal  existence  or  binding 
force.    Bowman  v.  Tbrr,  6tl. 

19.  Fraud,  practiced  by  one  party  to  the  contract  upon  the  other,  in  that 
which  is  the  subject  matter  of  the  action  or  claim,  may  be  shown  by  parol  evi- 
dence ;  and  this,  not  to  vaiy,  contradict,  or  add  to  the  writing,  but  to  &ow  that 
it  never  had  any  binding  force  or  effect     Ih, 

20.  The  appellate  court  will  not  reverse  a  cause,  on  the  ground  that  the  ver- 
dict is  against  the  weight  of  evidence,  unless  the  case  be  very  dear.    Ih. 

2 1 .  Where  an  action  was  brought  to  recover  damages  for  the  alleged  fraud  of 
the  defendant,  in  the  sale  of  a  claim  on  the  public  lands,  in  which  the  petition 
averred,  that  the  defendant,  as  evidence  of  the  sale,  gave  to  the  plaintiff  a 
written  instrument  as  follows :  "  March  24th.  1862.  Know  all  men  by  these 
presents,  that  I,  H.  T.  for  and  in  consideration  of  the  sum  of  $600.00,  do  bar- 
gain, and  sell  to  S^  B.  my  daim  and  improvements,  on  section  two,  township 
86,  range  19  west ;  the  said  T.  to  give  possession  of  the  kitchen  and  smdce- 
house,  on  the  first  day  of  April,  and  entire  possession  on  the  first  day  of  Oc- 
tober ;"  and  where  the  petition  fhrther  alleged,  that  at  the  time  of  the  exe- 
cution of  said  writing,  the  defendant  represented  that  the  said  "  daim,"  was 
not  entered,  and  then  and  there  verbally  agreed  and  undertook,  to  refhnd 
the  purchase  money,  if  it  was  so  entered;  that  the  claim  was  in  iiict,  entered, 
and  defendant  knew  it ;  and  that  defendant  had  neglected  and  refused  to  re- 
ftind  said  purchase  money ;  and  where  the  answer  denied  the  verbal  con- 
tract alleged  in  the  petition ;  and  where  the  evidence  tended  to  show  that 
^e  purchase  money  had  been  paid,  and  to  establish  sudi  verbal  contract ; 
and  where  the  defendant  objected  to  all  testimony  of  any  f\irther  or  other 
agreement,  other  than  that  contained  in  the  written  one,  which  objection 
was  overruled,  and  the  evidence  admitted;  EeH  1.  That  if  the  title  to  the 
daim  had  fitHed,  the  defendant  was  liable  for  the  purchase  money,  with  in- 
terest)  without  proof  of  any  agreement  to  that  effect  and  that  the  law  raised 
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aa  implied  undertaking  to  that  extent.  2.  That  the  eTidenoe,  in  no  maimaT) 
inoreased  the  liability  of  the  defendant,  and  its  admiaBion  coold  work  no  pre* 
Jadice  to  him.  3.  That  the  evidenoewae  properij  admitted,  to  show  the 
manner  in  which  the  fraud  was  practiced.  4.  That  the  Terdiot  was  sustained 
bj  the  testimonj.    lb. 

22.  Where  a  party  is  seeking  to  set  aside  an  award  of  arbitrators,  the  bur- 
den of  proof  is  upon  him,  to  clearly  satisfy  the  court  of  any  alleged  mistake,  and 
that  he  was  prejudiced  thereby ;  and  lUso  to  show,  that  if  the  mistake  had  not 
occurred,  the  award  would  haTe  been  different    JbrnUnaon  t.  TomUiuotit  515. 

See  NoncK,  T  and  8. 

EXECUTION. 

1.  Where  the  purchaser  of  the  equitable  interest  of  the  execution  defend- 
ant in  real  estate,  files  his  bill  in  chancery,  to  perfect  his  title,  or  to  set  aside  a 
conyeyanoe  of  the  property  by  the  debtor  to  third  persons,  which  he  alleges  to 
be  fraudulent,  it  is  not  necessary  to  aver  and  prove,  ^at  an  execution  had  been 
returned  ntUla  bona^  prior  to  the  levy  upon  and  sale  of  the  equitable  interest  of 
the  execution  defendant,  purchased  by  the  complainant  Harrison  v.  Kramer 
ei  aL,  543. 

2.  Where  in  an  action  for  damages,  for  selling  the  plaintiff  one  tract  ofland,  and 
fraudulently  conveying  to  him  another  and  (Cerent  tract,  the  cause  was  tried 
by  the  court,  without  a  jury,  and  the  court  found  for  the  plaintiff,  the  difference 
in  value  between  the  land  shown  to  the  plaintifE^  and  that  conveyed  to  him  by 
the  defendant,  to  wit:  four  hundred  dollars,  and  thereupon  judgment  was  ren- 
dered for  the  plaintiff,  for  the  sum  of  four  hundred  dollars,  and  costs,  with  staj 
of  execution,  until  the  plaintiff  reconveyed  to  the  defendant,  the  land  conveyed 
by  him  to  the  plaintiff;  and  where  the  plaintiff  filed  a  motion  to  vacate  the  or> 
der  for  the  stay  of  execution,  and  the  reconveyance  of  the  land  to  the  defend- 
ant^ which  motion  was  overruled;  Held,  1.  That  the  court  erred  in  overruling 
the  motion  to  set  aside  the  order;  2.  That  the  measure  of  the  plaintiff's  dam- 
ages, was  the  difference  in  value  between  the  two  pieces  ofland.  Edhn  v.  Omnr 
ffUngSf  683. 

BXECUTOB,  &o, 

1.  An  executor,  administrator,  or  guardian,  cannot  give  a  promissory  note 
which  shall  be  binding  as  such  on  the  estate  he  represents^  or  on  his  ward 
WitUeTf  cubmimaircUor  v.  EUe  ei  tific,  142. 

2.  An  executor,  administrator,  or  guardian,  is  individually  liable  on  Bocdi 
promises.    lb. 

3 .  Where  a  feme  eok  executed  a  promissory  note  as  executrix  of  the  estate  of 
her  late  husband;  and  where  she  subsequently  married,  and  herself  and  hoa- 
band  were  sued  on  such  note,  in  their  individual  capacity;  MM,  That  the  ac- 
tion was  maintainable,  and  the  wife  was  personally  liable  on  the  note.    lb. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Where  in  an  action  of  forcible  entry  and  detainer,  in  which  the  petition  al- 
leged that  the  defendant  fordbly  entered  upon  the  prior  actual  possession  of  the 
plaintiff's  premises,  and  continues  to  wrongfully  and  fordbly  detain  the  same, 
the  court  instructed  the  jury  as  follows:  *'  That  if  the  defendant  had  in  good 
fidth  entered  upon  the  premises  in  dispute,  v^rithout  any  knowledge  of  a  prior 
adverse  daim,  and  nude  valuable  improvements,  and  had  possession  of  the 
same  for  thirty  days,  prior  to  the  conmiencement  of  this  action,  they  muel 
find  for  the  defendant,"  to  which  the  plaintiff  excepted;  Bdd,  That  the  hk- 
gtruction  in  no  sense  came  up  to  the  letter  or  spirit  of  section  2372  of  ib» 
Gode,  and  was  erroneous.    iVte  v.  Black,  569.    * 
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%  In  snch  cases,  where  the  bar  of  the  statute  is  relied  upon,  It  is  neoessair 
to  show,  that  the  defendant's  possession  has  been  peaoeable  and  uninterrupted^ 
and  that  the  plaintiff  had  knowledge  of  such  adverse  holding.    IK 

FOREIGN  JUDGMENT. 

1.  Where  in  an  action  on  a  transcript  of  a  judgment  lendered  in  the  state  of 
Pennsylvania,  it  appeared  from  the  transcript,  that  a  summons  was  issued 
June  2l8ty  1838,  and  returned  as  follows:  "Summoned  bj  copy  of  original, 
left  at  the  residence  of  defendants,  May  13^  1838."  Eeii,  That  the  evidence  of 
personal  service  on  the  defendants,  was  sufficient  in  the  courts  of  this  state. 
IbyloTj  Shipton  A  Co,  v.  Rmvy<sn  ds  Braum,  474. 

S.  And  where  in  such  a  case,  it  appeared  flnom  the  precipe,  statement,  sum* 
mons,  and  return  copied  into  the  transcript,  that  on  the  21st  of  May,  1838,  the 
plaintifb  filed  the  precipe  and  statement,  daimiog  of  defendants  the  sum  dT 
$16,396,  in  an  action  of  debt,  on  a  sealed  note ;  that  on  the  2l8t  of  June^ 
1838,  sunmiona  issued,  returnable  "  on  the  first  Monday  of  June  nezt,*^  which 
was  returned  with  the  following  indorsement :  **  Summoned  by  copy  of  the 
original,  left  at  the  reaideaoe  of  defendants,  May  13, 1838.  M.  Alien,  Sheriff;** 
and  where  the  docket  entry  was  as  follows : 


"  Howell, 
Hennikers^ 
Attys  for  tax. 
Pro.  Sloan, 
AttySt 
Rhiff  A. 


60 

$2.41 

3.60 

2.63 

$8.44 


Statement 
Tatlob,  Shiptoit  k  Go. 


i». 


RiTNTur  ft  Bbowh. 


Summons.— Debt 
Issued  May  21st  Summoned 
by  copy  of  original  left  at  the 
residence  of  defendant^  Maj 
23d,  1838.— $2.63. 
June  14th,  1838.  Judgment 
«ec.  reg.  for  want  of  plea. 
January  9th,  1839,  sum  ae- 
certained  at  $165.07.    Inter- 
est from  June  14, 1838. — 

"  iV.  /i.  for  debt,  interest  and  costs,  to  March  term,  1839 ;"  Held,  That  the  traa- 
■oript,  on  its  face,  did  not  show  a  judgment  rendered  in  the  courts  of  Penn> 
sylvania.    Ih, 

8.  In  an  action  on  the  transcript  of  a  judgment  rendered  in  another  stata^ 
the  defendant  cannot  raise  the  objection,  that  the  process  in  the  original  ac- 
tion, was  not  served  by  any  officer  known  to  the  law,  or  one  authorized  to  serve 
such  writs.    StruNe  v.  Maione^  686. 

4.  Where  in  an  action  on  a  judgment  rendered  in  another  state,  the  defend- 
ant answered,  averring  that  the  defendant,  at  the  time  of  the  alleged  service  of 
the  original  summons,  was  not  a  resident  of  the  state  where  the  judgment  was 
rendered;  that  he  was  not  served  with  notice  of  the  pendency  of  said  suit; 
and  that  he  had  no  agent  or  attorney  in  said  state,  authorized  to  appear  or 
acknowledge  service  for  him,  to  which  answer  a  demurrer  was  sustained; 
Edd^  1.  That  the  answer  was  insufficient.  2.  That  the  averments  in  the 
answer,  should  have  been  followed  by  the  allegation,  that  the  defendant  ^ 
sot  voluntarily  appear  in  the  original  action,    ih. 

FRAUD. 

1.  Fraud,  practiced  by  one  party  to  the  contract  upon  the  other,  in  thai 
which  is  the  subject  matter  of  the  action  or  claim,  may  be  shown  by  parol  evi* 
dence ;  and  this,  not  to  vary,  oontradict,  or  add  to  the  writing,  but  to  show  thai 
it  never  had  any  binding  force  or  effect    BowTnan  v.  Torr^  671. 


GARNISHEE. 

1.  Where  a  garnishee  answers,  first,  denying  generally,  that  he  owes  the 
person  as  whose  creditor  he  has  been  gamishedi  or  that  he  has  propertji 
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rights,  or  credits  of  such  pereon  in  his  possession ;  and  seoondlr,  bj  a  special 
answer^  shows  that  he  does,  in  fact,  hold  proper^,  &c.,  of  su<ji  person  in  his 
possession,  the  plaiotiff  may  take  issue  od  the  general  answer,  and  is  not 
obliged  to  put  specific  questions  to  explain  the  matters  stated  in  the  special 
answer.    Bebb  t.  Preston^  326. 

2.  The  special  answer  is  permitted,  for  the  benefit  of  the  garnishee,  that  he 
may  not  be  obliged  to  assume  the  responsibility  of  categorical  answers  to  the 
general  questions.    Jb. 

3.  Where  a  garnishee  answered,  denying  that  he  was  indebted  to  the  origin- 
al defendants,  or  that  he  had  in  his  possession  any  property,  rights  or  credits, 
belonging  to  them ;  and  also  set  forth  that  he  held  in  his  hands  the  proceeds  of 
oertain  property  assigned  to  him  for  the  benefit  of  certain  creditors  named  in 
the  agreement  between  the  defendants  and  the  garnishee ;  and  where  the  plain- 
tiff asked  leave  to  file  an  amended  replication,  which  alleged :  "1.  That  the  as- 
iignment  under  which  the  garnishee  acted,  embraced  all  the  property  of  the 
defendants  not  exempt  from  execution ;  that  it  was  made  in  contomplation  of 
insolyency ;  that  it  was  made  with  intent  to  hinder  and  delay  the  creditors  of 
the  defendants ;  and  that  it  was  fl^udulent  and  void  as  against  such  creditors. 
2.  That  the  said  garnishee  is  indebted  to  the  said  defendants,  or  one  of  them ; 
that  he  owes  them,  Qr  one  of  them,  money  or  property  not  yet  due ;  and  thait 
he  has  in  his  possession  or  control,  property,  rights,  credits,  and  effects,  of  the 
Mid  defendants,  or  one  of  them,"  whicli  leave  was  refused ;  Eeldf  That  the 
plaintiff  had  the  right  to  show  that  the  assignment  was  void,  under  chapter  62 
of  the  Oode ;  and  that  the  court  should  have  allowed  the  amended  replication 
to  be  filed.    /&. 

4  Where  in  a  proceeding  of  garnishment,  the  garnishee  claimed  to  hold  cer- 
tain property  and  effects,  by  virtue  of  an  assignment  for  the  benefit  of  certain 
creditors,  and  the  plaintiff  for  the  purpose  of  showing  that  tile  assignment  was 
void,  offered  evidence  to  show  tha^  there  were  creditors  not  provided  for  in  the 
assignment,  and  that  the  assignment  embraced  substantially  all  the  property  of 
the  assignors,  and  was  made  in  contemplation  of  insdvencj^  which  evidence 
was  rejected ;  Eetdf  That  the  evidence  was  admissible.    lb. 

GRANT. 

1.  The  rule  that  a  grant  is  to  be  construed  most  strongly  against  the  grantor, 
does  not  apply  to  public  grants.    McMama  v.  Carmichaelt  L 

2.  The  government  being  but  a  trustee  for  tlie  public,  its  grants  are  to  be 
construed  strictly.    Jb, 

3.  Grants  of  land  by  the  United  States,  by  patent,  have  relation  to  the  sur- 
yey,  plats,  and  field  notes.    Jb, 

GUARDIAN  Am)  WARD. 

1.  Where,  in  an  action  of  right,  the  defendant,  to  prove  title  in  himself^  offered 
in  evidence  the  record  of  the  proceedings  of  the  District  Court,  in  a  pro- 
oeeding  by  the  guardian  of  the  plaintiff  and  other  minors,  to  seU  the  real  es- 
tate in  controveray,  under  the  act  of  Januaiy  13th,  1843 ;  and  where  it  did 
not  appear  fix>m  the  record,  or  the  papers  in  the  proceeding,  nor  by  evi- 
dence aiiunde^  that  the  guardian  had  taken  the  oath  required  by  section 
eleven  of  diapter  eleven  of  the  act;  Beld,  That  because  it  did  not  i^pear 
tiiat  the  guaidian  had  taken  the  oath  prescribed  by  the  statute,  that  the 
sale  was  void.     Cooper  v.  Sunderland,  114. 

2.  Under  section  twenty  of  chapter  eleven  of  the  act  of  1843,  it  must  ap- 
pear, either  by  averment  in  tiie  record,  or  otherwise,  that  the  guardian  took  the 
oath  required  by  the  statute,  before  flxmg  on  the  time  and  plaoe  of  aala  of 
the  property  of  the  ward.    jL 
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GUARDIAN'S  SALE, 

1.  Where,  in  an  action  of  right,  it  appeared  from  the  records  of  the  proceed- 
ings of  the  District  Oourt,  in  a  proceeding  bj  the  guardian  to  sell  the  real  es- 
tate of  minors^  under  chapter  elcTen  of  the  act  in  relation  to  wills,  administra- 
tors^ Aa,  approved  Februarj  13th,  1843,  that  the  court  was  "satisfied  ftom 
publication,  properly  filed,  that  the  notice  required  by  law  bad  been  given  ;'* 
EMj  I,  That  whether  section  eight  of  chapter  eleven  of  the  act,  intends 
that  notice  should  be  given  to  the  wards,  qttere  f  2.  That  chapter  eleven 
did  not  require  personal  service  on  the  parties  entitled  to  notice.  3.  That 
the  finding  qf  the  court  as  to  the  service  of  the  notice,  was  sufficient  to  con- 
fer jurisdiction,  at  leasts  until  contradicted  by  proo£  4.  That  the  sufficiency 
of  the  notice  was  a  question  for  the  appellate  court  on  appeal,  and  could 
be  examined  into  collaterally.     Cooper  v.  Sunderland^  114. 

2.  The  provisions  of  section  twenty  of  chapter  eleven  of  the  act  relating  to 
wills,  administrators,  fta,  approved  January  iSth,  1843,  are  peremptory,  and 
not  directory  only.    lb, 

3.  Where  in  an  action  of  right,  the  defendant  to  prove  title  in  himself  offered 
in  evidence  the  record  of  the  proceedings  of  the  District  Court,  in  a  proceeding 
by  the  guardian  of  tbe  plalntiit*  and  other  minors,  to  sell  the  resd  estate  in  con- 
troversy, under  the  act  of  January  13tb,  1843^  and  where  it  did  not  appear 
from  the  record,  or  the  papers  in  the  proceeding,  nor  by  evidence  aliunde,  that 
the  guardian  had  taken  the  oath  required  by  section  eleven  of  chapter  eleven 
of  the  act;  Hdij  That  because  it  did  not  appear  that  the  guardian  had  taken 
the  oath  prescribed  by  the  statute,  that  the  sale  was  void.    Ih. 

4.  Under  section  twenty  of  chapter  eleven  of  the  act  of  1843,  it  must  appear 
either  by  averment  in  the  record,  or  otherwise,  that  the  guardian  took  the  oath 
required  by  the  statute,  before  fixing  on  the  time  and  place  of  sale  of  tbe  prop- 
erty of  the  ward.    lb. 

6.  Where  from  the  record  of  the  proceedings  of  the  District  Cknirt,  in  a  pro- 
ceeding by  a  g^uardian,  under  the  act  of  1843,  to  sell  the  real  estate  of  the 
wards,  it  appeared  that  th^  court  directed  a  notice  of  the  sale  to  be  given ; 
that  the  report  of  the  sale  recited  that  the  guardian  had  advertised  the  sale 
according  to  law ;  and  that  the  report  was  tbllowed  by  a  confirmation  of  the 
sale  by  the  court;  and  where  there  was  no  notice  of  the  sale  returned 
among  the  papers,  nor  any  other  evidence  of  its  having  been  given ;  Hddy  That 
the  evidence  of  notice  of  the  sale  was  sufficient,  prima  facie.    lb, 

6.  The  fifth  proviso  in  the  twentieth  section  of  chapter  eleven  of  the  act  of 
1843,  in  relation  to  wills,  administrators,  &c.,  does  not  refer  to  the  original  pur- 
chaser solely,  but  to  the  person  who  holds  the  premises  at  the  time  of  the 
oonmiencement  of  the  action.    Jb. 

7.  Section  1608  of  the  Code,  which  provides  that  no  person  can  question 
the  validity  of  a  guardian's  sale  of  real  property,  after  the  lapse  of  live  years 
firom  the  time  it  was  made^  is  not  to  be  regarded  in  the  nature  of  a  general 
statute  of  limitations,  so  as  to  apply  to  sales  which  had  taken  place  prior  to 
the  passage  of  that  statute ;  but  its  application  should  be  limited  to  cades  aris- 
ing under  chapter  eighty-eight  of  the  Code  alone.    lb. 

HOMESTEAD. 

1.  Where  a  party  defends  agamst  an  action  of  right,  brought  for  the  recov- 
ery of  premises  purchased  at  a  judicial  sale,  on  the  ground,  that  the  premises 
were  hL3  homestead,  and  exempt  from  such  sale  under  the  act  entitled  '*  An  act 
to  exempt  a  homestead  from  forced  sale,"  approved  January  15th,  1849,  he 
must  aver  that  the  property  was  such  as  the  law  exempted  for  a  homestead. 
EeHfensiein  A  Gore  v.  Cave^  287. 

2.  If  he  claims  the  land  as  used  for  agricultural  purpoQes^  in  addition  to  the 
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•negation  that  it  ia  a  homestead,  he  must  allegCi  that  it  is  not  atoale 
within  a  town;  that  it  does  not  exceed  forty  acres  in  quantity;  that  it  isnsed 
for  agricultural  purposes ;  and  that  its  value  does  not  exceed  five  hundred  dol* 
lars.    IK 

3.  If  the  party  claiming  the  homestead,  has  more  than  forty  acres,  the  credh- 
tor  or  purchaser  may  take  the  excesSi  without  respect  to  tiie  value.  If  the 
forty  acres  exceeds  the  prescribed  value^  the  quantity  must  be  reduoed,  so  as 
to  make  it  consistent  with  the  value  allowed.    Jb. 

4.  If  the  premises,  when  reduced  to  the  smallest  quantity,  as  to  the  dwellings 
house  and  its  appurtenances ;  that  is,  to  that  which  constitutes  a  messuage,  ex- 
ceeds the  given  value,  it  is  not  exempt  as  a  homestead.    /  b, 

5.  Where  the  premises  exceeds  five  hundred  dollars  in  value,  it  must  be 
ascertained  whether  it  can  be  divided  so  as  to  leave  a  homestead,  within  the 
statute  limitation.  This  may  be  done  by  the  intervention  of  referees,  or  in  some 
of  the  methods  of  prooeeding  knovm  to  the  law.    lb. 

6.  Where  a  note  was  dated  October  28th,  1850,  upon  which  suit  was  com- 
menced and  attachment  levied,  on  the  9th  of  June,  1861 ;  and  where  judgment 
was  rendered  in  September,  1851,  and  the  levy  and  sale  of  the  premises  took 
place  in  1852  ;  Hddf  That  a  right  to  his  homestead,  if  he  had  one,  existed  in 
the  defendant,  in  relation  to  this  contract,  under  the  homestead  act  of  1849 ; 
and  that  this  right  was  saved  by  section  31  of  the  fourth  chapter  of  the  Code. 
lb. 

7.  Under  the  homestead  act  of  1849,  a  wife  has  no  right  independent  <rf  her 
husband ;  and  she  should  not  be  made  a  party  to  a  suit,  or  pennitied  to  defend, 
in  relation  to  tlie  homestead.    lb, 

8.  No  subsequent  adoption  of  real  estate  as  a  homestead,  by  a  party  who 
has  agreed  to  sell  and  convey  the  same,  can  affect  the  validity  of  the  undertak- 
ing, or  release  the  party  from  his  obligation.     Yoai  v.  DevauU^  345*         , 

9.  Where  in  an  action  to  enforce  the  specific  performance  of  a  contFaci  to 
convey  real  estate,  the  respondent  pleaded,  among  other  pleas,  the  following. 
**  That  it  is  impossible  lor  him  to  convey  the  premises  described  in  the  oom- 

Elainant's  petition,  because  the  said  premises  are  held  by  him  (he  being  the 
ead  of  a  family,  and  having  a  wife  living),  as  k  homestead;  that  his  wife 
refbses  to  execute  a  deed  to  the  premises;  that  respondent  now  claims  the 
same  as  a  homestead ;  and  that  the  wife  of  respondent,  has  filed  her  claim 
to  the  said  premises  as  a  homestead,  in  the  reconier's  office  of  Polk  county. 
And  hanng  answered,  he  asks  judgment  for  costs,"  to  which  plea,  the 
complainant  filed  a  demurrer,  and  also  a  replication  ia  denial,  which  demurrer 
was  overruled,  and  the  cause  dismissed;  1.  Held,  That  the  plea  was  insalB- 
dent,  for  the  reason  that  it  contained  no  averment,  that  the  property  named 
in  the  bond,  was  the  homestead  ai  the  time  the  bond  was  executed ;  2.  Thst 
the  replication  raised  an  issue  of  fact  whicli  should  have  been  heard;  and 
that  the  order  dismissing  the  suit  waa  erroneous.    lb. 

INDICTMENT. 

1.  Under  section  3039  of  the  Oode,  which  provides  that  a  defendant  may  b® 
found  guilty  of  any  offence,  the  commission  of  which  is  necessarily  included  in 
that  which  is  charged  in  the  indictment,  a  party  indicted  for  murder,  may  be 
ibund  guilty  of  manslaughter.     Gordon  v.  The  Stale,  410. 

INFANT. 

1.  An  infant  in  vmtre  sa  mere,  is  not  a  human  being  within  the  meaning  of 
section  2508  of  the  Code.    Abrama  v.  Foshee  &  wife,  274. 

INSTRUCTIONS. 
1.  Where  M.  brought  his  action  of  replevin  against  K,  who  claimed  to  hold 
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the  property  as  sheriff,  by  Tirtae  of  oertain  ezecutiona  against  S.,  \.  w1£a  actioii 
the  principal  question  waa,  whether  a  certain  sale  of  the  prdbertyM^S.  to 
M.  W98  frsuidulent  and  yoid  as  to  the  creditors  of  S^  and  on  ik^  tnal«llie 
court  instructed  the  jury  as  follows :  "  1.  If  they  beheve  fix>m  the  eyiden^El, . 
that  the  sale  of  the  property  by  S.  to  M.  was  made  to  defraud  S/s  <!r^toni| ' 
the  sale  wsa  fraudulent  and  yoid.  2.  If  they  are  satisfied  by  Uie  weig^pf 
eyidenoe,  that  S.  sold  the  property,  and  still  kept  possession,  the  sale  was 
yoid,  unless  there  was  a  bill  of  sale,  acknowledged  and  recorded,  like  deeds 
of  real  estate.  3.  If  they  find  that  defendant  leyied  on  the  property,  and 
held  it,  by  yirtue  of  his  office,  as  sheriff,  they  will  find  for  the  defendant,"  to 
which  instructions  the  defendant  excepted;  Hdd^  1.  That  giying  the  word 
aak  its  proper,  legal  signification,  and  bearing  in  mind  that  there  must  be  a 
yendee  as  well  as  a  yendor  in  such  sales,  the  first  instruction  was  correct 
8.  That  if  the  second  instruction  means,  that  the  sale  would  be  yoid  as  be- 
tween M.  and  S.,  unless  there  was  a  bUl  of  sale,  executed,  acknowledged, 
and  recorded,  it  is  clearly  erroneous ;  but  that  if  it  related  to  the  rights  df 
existing  creditors  of  &  or  subsequent  purchasers,  without  notice,  it  was  sub- 
stantially correct  3.  That  the  third  instruction  was  erroneous,  and  could 
be  true  in  no  probable  state  of  the  case.    MHUr  y.  Bryan^  58. 

2.  Where  in  action  to  reooyer  money  of  the  plaintiff,  alleged  to  haye  been 
loet  by  the  negligence  of  the  defendant,  the  court  instructed  the  Jury,  on  its 
own  motion,  as  follows:  "  That  only  alight  diligence  was  required  of  the  de- 
fendant in  the  care  of  the  money,  and  that  he  was  answerable  for  gross  negli* 
gence  only;"  and  where  the  defendant  asked  the  court  to  instruct  the  jury 
as  follows:  "That  if  they  find  that  the  defendant  knew  that  the  money 
found  by  him  belonged  to  the  plaintifl^  he  could  reooyer  nothing  for  the 
finding,  except  it  was  yoluntarily  g^yen  to  him  by  the  plaintiff;  and  that  he 
was  an  unpaid  bailee,  and  only  responsible  for  gross  negligence,"  which  the 
court  refused  to  giye ;  Hdi^  That  the  two  propositions  b&g  legally  identi- 
cal, the  second  was  unneoessaiy ;  and  that  the  instruction  aSced  by  defencU 
ant,  being  based  upon  an  hypothesis  upon  which  it  does  not  appear  that 
there  was  any  eyidenoe,  was  properly  refused.    Dougherty  y.  Pooegaid,  83. 

3.  And  where  in  such  an  action,  the  court  instructed  the  Jury  as  follows; 
*'That  if  defendant  found  the  plaintiff's  money,  knowing  the  same  to  be  the 
plaintiff's,  he  was  bound  to  make  restitution  of  the  same,  without  compensa* 
tion:"  Heldy  That  this  instruction  is  in  accordance  with  the  act  to  proyide  for 
the  taking  up  of  water  crafts  found  adrift,  lost  goods,  and  estray  animids^ 
^[>proyed  January  24,  1852,  and  was  correct    Ih. 

4.  And  where  in  an  action  to  recoyer  for  building  a  house,  the  court  in- 
structed the  jury,  ''  that  ff  defendants,  or  any  of  them,  were  at  or  about  the 
house  during  the  construction  thereof  and  giying  instructions  in  relation 
thereto,  and  they  made  no  objection  during  that  time  to  the  manner  of  con* 
•tructlon,  they  cannot  after  the  house  is  completed,  and  after  they  haye  re* 
oeiyed  it,  make  any  objection :"  HtUd^  That  the  instruction  was  erroneous. 
MikkM  y.  The  WisooUa  Land  Co.,  209. 

5.  Where  it  does  not  appear  fix>m  the  record,  that  the  giying  or  refiising  to 
giye  instructions,  was  objected  to,  at  the  time,  the  appellate  court  will  not  pais 
upon  their  correctnesa    Batolina  etux.y.  Tucker,  113. 

6.  A  party  cannot  be  permitted  to  stand  by  and  allow  instructions  to  be 
giyen  or  refiised,  wait  the  result  of  theyerdict,  and  then,  for  the  first  time,  ex- 
cept to  the  action  of  the  court  in  relation  to  the  instructions.    lb. 

7.  Where  it  appeared  from  the  transcript  of  a  case,  that  yarious  instructions 
were  given  to  the  jury,  but  at  whose  instance  was  not  shown,  and  the  instruc- 
tions were  not  signed  by  any  judge,  nor  were  any  exceptions  taken,  and  where 
was  found  among  the  papers  in  the  case,  a  loose  paper,  purporting  to-be  a  bill 
of  exceptions  as  to  one  instruction,  but  the  paper  was  not  dated,  nor  marked 
filed,  nor  certified  to  be  a  paper  in  the  cause ;  ffeU  That  the  appellate  court 
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woold  not  examine  the  instructions  appearing  in  the  transcript,  for  the 

that  no  exceptions  were  taken  at  the  time  of  giving  the  same.    Laoiz  y.  Dt' 

irich,  216. 

8.  An  instruction  which  aasuines  that  to  be  true^  of  which  there  is  no  prool| 
is  erroneous.    Howes  y.  Oarver^  257. 

• 

9.  Where  suit  was  brought  upon  a  promissory  note,  dated  at  Batayia,  Maj 
28th,  1851,  payable  to  one  8.  or  bearer,  in  three  months  ftom  date,  in  whi(±L 
action  the  defendant  pleaded  as  a  set-off,  a  promissory  note  executed  by  the 
plaintifi^  dated  at  Rome,  April  24th,  1852,  payable  to  a  third  person,  in  ooe 
day  from  date,  of  which  he  alleged  he  became  the  owner,  "  a  short  time  after 
the  said  24th  of  April,  1852,  and  whilst  S.  was  stiU  the  owner  of  the  note  giyea 
by  defendant;"  and  where  on  the  trial,  question  was  made  as  to  the  an- 
thority  of  the  plaintiff's  attorneys  to  bring  the  suit,  which  question  was  i^ 
ferred  to  the  jury  by  the  oourt ;  and  where  the  court  instructed  the  jury  as 
follows :  I.  That  before  they  could  find*  for  the  plaintiff  in  any  event,  they 
must  be  satisfied  from  the  testimony,  that  the  attorneys  for  the  plaintiff  had 
brought  the  suit  by  the  authority  and  direction  of  the  plaintiff  2.  That  the 
lex  loci  corUractuSj  or  the  law  of  New  York,  must  govern  as  to  the  rights  of 
the  parties  in  relation  to  the  set-off,  and  not  the  law  of  Iowa,  where  the  suit 
is  brought ;  Held,  1.  That  the  court  erred  in  giving  the  instructions ;  2.  That 
the  plaintiff's  right  to  recover,  should  not  have  been  made  d^iendent  on  the 
attorney's  authority  to  sue.    Salary  v.  Savory^  271. 

10.  The  appellate  oourt  will  not  allow  a  party  to  be  prejudiced  by  the  reftiaal 
of  the  oourt  to  give  a  correct  instruction,  because  the  same  may  possibly  have 
been  given  in  instructions  which  have  been  lost,  without  his  fault  AhramsT, 
Foehee  and  wife^  274. 

11.  Where  in  an  action  for  money  had  and  received,  it  appeared  that  the 
plaintiff  furnished  the  defendant  a  certain  sum  of  money,  and  the  defendant 
undertook  to  enter  a  certain  tract  of  land  lor  the  plaintiff,  for  which  8er\'ice  the 
defendant  received  a  compensation ;  that  the  defendant  by  mistake,  entered 
and  conveyed  to  the  plaintiff  a  different  tract ;  and  that  plaintiff  had  not,  be- 
fore bringing  the  suit,  made  and  tendered  a  reconveyance  of  the  land ;  and  where 
the  court  instructed  the  jury  as  follows:  "  That  if  defendant  agreed  to  enter 
for  the  plaintiff^  for  hire  or  compensation,  the  (describmg  the  land  tlie  defend- 
ant agreed  to  enter),  and  by  mistake  entered  instead  thereof  the  (describing 
the  land  conveyed  to  the  plaintiff),  the  plaintiff  can  recover,  without  making 
and  tendering  a  deed  for  said  last-mentioned  tract  to  defendant,"  and  refused 
to  give  the  converse  of  the  proposition  contained  in  the  instruction  \  HtH 
That  the  instruction  was  correct.    Robertson  v.  SeeverSf  281. 

12.  And  where  in  such  a  case,  the  defendant  asked  the  oourt  to  instruct  the 
jury  as  follows :  "  That  if  he  was  acting  as  agent  of  the  plaintiff  and  trying  to 
enter  a  piece  of  land  for  him,  and  by  mistake,  entered  some  other  piece  of  luid, 
he  is  not  liable,  if  he  used  the  prudence  and  care  that  were  usually  exercised  in 
such  cases,"  which  instruction  was  reftised;  Held.  That  the  instruction  was 
properly  refyised.    lb. 

13.  Before  a  party  can  avail  himself  in  the  <q>pellate  court,  of  an  error  in 
the  instructions  of  the  District  Court,  it  must  appear  from  the  record,  that  he 
excepted  at  the  time  the  instructions  were  given.     Gooer  v.  Dillf  337. 

14.  If  an  instruction  is  inapplicable,  however  correot  it  may  be  in  the  ab- 
stract, it  is  not  error  to  reftise  it.    lb. 


15.  Where  in  an  action  for  seduction,  the  petition  alleged  a  promise  of] 
riage,  for  the  purpose;  of  specifying  the  manner  in  which  the  defendant  pnt^ 
ticed  his  flattery  and  deception,  and  it  did  not  app»'ar  from  the  record  that  the 
plaintiff  claimed  damages  for  the  breach  of  this  promise ;  and  where  the  defend- 
ant asked  the  court  to  instruct  the  jury  as  follows :  "  1.  That  this  suit  is  brought 
for  seduction  only,  and  not  for  br^Ksh  of  promise  ot  maniage;  and  that  such 
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|>rom!8e,  if  any,  cannot  be  considered  in  reference  to  the  measore  of  damage. 
t.  That  if  any  promise  of  marriage  was  made  by  the  defendant  to  plaintiff,  she 
kas  a  right  to  brin^  her  action  for  a  breach  (if  any)  of  such  promise ;  and  the 
flame  cannot  be  taken  into  consideration  by  the  jury,  in  measuring  the  dam- 
dgesin  this  case,"  which  instructions  were  refused ;  BeU^  That  the  instraotions 
Were  inapplicable,  and  properly  refused.    lb. 

16.  Where  ia  an  action  fer  seduction,  the  petitioii  alleged  that  the  plaintifl| 
at  the  time  of  the  seduction,  was  an  unmarried  female,  which  was  not  denied 
by  the  answer ;  and  where  the  defendant  asked  the  court  to  instruct  the  jury 
as  follows :  "  Tluit  to  sustain  this  action,  the  plaintiff  must  prove  that  she  waa 
unmarried  at  the  time  of  the  allegred  seduction,"  which  instruction  was  refused ; 
Btld,  That  the  Instruction,  although  correct,  was  properly  refused.    lb. 

17.  A  court  is  not  bound  to  give  irreleyant  instructions,  and  their  relevancy 
must  be  shown  affirmatively,  by  the  party  complaining.     Ganger  v,  i^eon,  463. 

18.  Where,  in  an  action  for  services  rendered  under  an  agreement  in  writmg, 
dated  February  23d,  1854,  to  take  effect  on  the  21st  of  March  ensuing,  and 
to  continue  for  one  yeac,  in  wliich  the  plaintiff  undertook  to  perform  the 
duties   of  editor  of  a  weekly  newspaper,  and  those  of  proof  reader,  and 
lor  which   tho  defendaat  was  to  pay  ten  dollars  per  week  for  the  editorial 
duties,  and  an  additional  compensation  for  the  oi  her  services,  it  appeared 
that^  shorty    after  making  the    contract,   the  defendant    oommenccKi   the 
publication  of  a  daily  and   tri-weekly,   in   addition  to  the  weekly  paper, 
and  subsequently  took  in   a  partner,    who  became  part  owner  of  the  con- 
cern; and  where  the  defendant  answered,  admitting  the  execution  of  the 
Contract,  but  averred  that  it  was  abandoned  at  the  time  of  commencing  the 
publication  of  the  daily  paper,  and  that  a  verbal  one  was  substituted,  by 
which  the  defendant  was  to  pay  the  plaintiff  twelve  dollars  per  week ;  and 
that  afterwards  the  plaintiff  claimed  fifteen  dollars  per  week,  and  as  they 
couki  not  t^gree,  this  verbal  contract  also  was  rescinded ;  which  answer  also 
denied  any  indebtedness  on  the  part  of  the  defendant,  and  to  which  there 
was  a  replication  in  denial  of  the  new  matter;  and  where  the  following 
lacts  appeared  in  evidence :  That  the  matter  of  the  weekly  paper  was  made 
up  principaUy  from  the  matter  of  the  daily;  that  such  was  the  usual  mode 
in  offices  publishing  both  a  daily  and  weekly;  that  in  consequence  of  this 
<oustom,  an  editor  was  not  required  especially  for  the  weekly,  but  yet  that 
the  weekly  would  require  some  editorial  care ;  that  the  plaintiff  acted  as 
editor  oi  the  daily,  and  for  some  weeks  received  twelve  dollars  per  week ; 
that  defendant  was  kept  from  the  office  sometimes  by  illness ;  that  H.,  the 
partner  subsequently  taken  in,  in  paying  the  plaintiff  twelve  dollars  for  a 
^vook's  service,  did  so  under  the  impression  that  that  was  the  sum  the  plain*- 
tiff  was  to  have  by  the  contract;  that  pkintiff  did  nut  so  understand  the 
contract;  that  •on  the  last  occasion  when  H.  paid  plaintiff,  he  was  about  to 
pay  him  twelve  dollars,  when  plaintiff  said  he  was  to  have  fifteen  dollars— 
that  such  was  the  agreement,  and  his  services  were  worth  that  sum ;  that 
be  and  H.  differed  about  it,  and  the  latter  told  him  that  he  might  leave,  bm 
hia  services  were  not  wanted  at  that  price;  that  the  plaintiff  left;  that  in 
About  two  days  afterwards,  plaintiff  met  the  defendant  and  H.  at  the  house 
of  defendant,  and  they  tried  to  come  to  some  understanding,  but  they  could 
not  agree,  and  separated  without  effecting  anything ;  that  in  that  conversa- 
tion ihe  contract  between  plaintiff  and  defendant  was  mentioned  as  subsist- 
ing; that  three  or  four  days  afterwards  the  plaintiff  left  ^'copy"  with  the 
''^hands''    of  the  office;   that  H.  was  absent  at  the   time,  and  when  the 
^' hands"  asked  him  what  was  to  be  dono  with  the  copy,  he  told  them  not 
io  set  it  up ;  that  other  tenders  of  service  were  made  after  that  time,  which 
were  refused;  that  iho  defendant  admitted   that  there  had  been  an  agree- 
ment,  subsequent  to  the  first  one,  that  five    dollars    per  week  additional 
should  be  paid  for  the  extra  trouble  in  editing  the  daUy,  and  that  the  in- 
creased labor  in  editing  the  daily  was  worth  that  sum ;  and  where  it  was 
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admitted  that  the  plaintifi;  sinoe  Jane  27,  1864,  had  held  himself  in  oonatant 
readiness  to  folM  bis  part  of  the  contract;  and  where  the  defendant  asked 
the  court  to  iustruot  the  jurj  as  follows:  "That  if  the  plaintiff  quit  the  office^ 
eiUier  because  he  was  not  wanted  or  because  his  wages  were  not  hi^ 
enough,  such  quitting  may  be  regarded  as  an  abandonment  of  the  old  con- 
tract;" "2.  That  the  fact  that  plaintiff  quit  the  office^  and  did  not  edit  the 
weekly  or  daily  for  several  days,  and  that  the  parties  tried  to  make  a  new 
contract  which  would  have  superseded  the  old  one^  may  be  oonstmed  to  bo 
an  abandonment  of  the  old  contract  by  both  of  the  partiea^'*  which  instmo- 
tions  were  given  by  the  court,  with  the  qualification,  that  if  the  plainttfiT 
**vokmianly  $««<,"  Ac.,  to  which  qualification  the  defendant  excepted:  Hek^ 
That  the  court  properly  qualified  the  instructions.     Tifidd  r.  Adama^  487. 

19.  And  where,  in  such  a  case^  the  defendant  asked  the  following  instruc- 
tion :  "  Tbiat  if  plaintiff  did  not  wish  to  abandon  the  first  oontract,  he  shonkl 
have  refused  to  quit;  but  if  the  jury  believe  he  did  quit,  and  that  he  was  ab- 
sent firom  the  office  several  days,  the  defendant  had  a  right  to  refuse  to  re- 
oeiye  his  copy,"  which  instruction  the  court  refUsed  to  give:  MeH  That  the 
instruction  was  properly  refused.    Jb, 

20.  And  where,  in  such  a  case,  the  defendant  asked  the  court  to  instruct  the 
jury  as  follows:  "That  if|  after  the  defendant  took  U.  into  partnership^  the 
plaintiff  performed  work  as  editor  for  defendant  and  H.  and  received  pay 
lh>m  them,  this^  by  operation  of  law,  amounts  to  an  extinguishment  of  the  ori- 
ginal contract,  and  the  making  of  a  new  one  between  plaintiff  and  the  part- 
nership," which  instruction  the  court  refused  to  give:  Meld,  That  the  court 
did  not  err  in  refiising  to  give  the  instruction.    Jb. 

21.  Although  the  court  may,  in  its  discretion,  give  instructions,  with  quali- 
fying terms,  yet  it  is  not  the  duty  of  the  court  so  to  correct  or  limit  them. 
It  may  refUse  the  instructions  totally,  and  leave  the  party  propoaiog  them  to 
assume  the  hazard  of  their  entire  correctness.    Jb,^ 

22.  A  court  is  not  required  to  give  the  same  instruction  as  often  as  it  may 
be  asked,  but  has  a  discretion  to  refuse  it,  after  it  has  been  once  dearly  giyezL 
Haver  v.  Webster^  503. 

JUDGMENT. 

1.  Where  it  appears  from  the  record,  that  the  judgment  is  greater  than  the 
plaintiff  is  rightfully  entitled  to  recover,  the  appellate  court  wiB  correct  the  er- 
ror, although  the  judgment  may  have  been  rendered  without  objection,  or  with- 
out any  efibrt  to  correct  or  reduce  the  amount  of  the  damages.  Gowcr  db  HoU 
y.  Carter  db  ShaUuck,  244. 

2.  Where  in  an  action  on  a  promissory  note,  commenced  before  a  justioe  of 
the  peaoe,  the  defendant  answered  under  oath,  averring  that  the  note  was  given 
in  consideration  of  an  interest  which  the  plaintifi'  £&udulently  professed  to 
have,  in  and  to  certain  town  lots  therein  mentioned:  that  plaintifi'  made  a 
quit-claim  deed  therefor:  that  the  representations  of  plaintifi  were  false  and 
fraudulent :  that  he  had  no  title ;  and  that  the  consideration  of  the  note  had 
therefore  felled,  to  which  the  plaintifi*  replied;  and  where  the  defendant  then 
moved  to  disniiss  the  cause,  for  the  reason  that  the  title  to  real  estate  was 
involved,  which  motion  being  overruled,  the  defendant  withdrew  any  further 
appearance,  and  judgment  was  rendered  agamst  him  for  the  amount  of  the 
note  and  interest;  and  where  the  cause  was  taken  to  the  District  Court  by 
writ  of  error,  where  the  judgment  of  the  justioe  was  afiOimed;  and  w^here 
the  transcript  firom  the  District  Court,  after  stating  the  names  of  the  parties 
and  the  nature  of  the  case,  contained  this  entry :  "  Ju jgment  below  afiirmed;" 
Moid,  1.  That  the  justice  did  not  err  in  overruling  the  motion  to  dismiss  the 
oause ;  2.  That  the  defendant  by  withdrawing  from  the  case^  after  his  motion 
to  dismiss  was  overruled,  virtually  withdrew  his  answer,  and  that  there  was 
no  error  in  rendering  judgment  against  him ;   3.  That  although  the  judgment 
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rendered  in  the  District  Gonrt,  is  deficient  in  form,  it  neither  increased  or  di- 
minished the  liability  of  tiie  defendant,  and  is  a  defect  of  which  he  cannot 
complun.     Cox  ▼.  Grahamf  347. 

4.  Althongh  the  Code,  as  well  as  the  statute  of  1843,  requires  that  judg- 
ments on  which  executiODfl  have  not  issued  within  five  yean  from  the  date  of 
theur  rendition,  shall  be  reyiyed  by  9cirefacia8,  before  a  party  can  have  execu- 
tion to  enforce  their  collection,  such  judgments  are  not  dormant,  but  re- 
main and  continue  in  ftill  force  and  virtue.  PosUewaii  dt  Creagan  and  Kedem 
V.  Howes  et  al^  365. 

4.  Judgement  creditors  have  the  right  to  ask  the  aid  of  a  court  of  equity, 
to  remove  obstructions  in  the  way  of  the  collections  of  their  judgments,  though 
they  may  afterwards  be  required,  before  obtaining  execution,  to  revive 
sucii  judgments  by  scire  facias,    lb. 

6.  Where  in  the  transcript  of  a  judgment  rendered  in  the  state  of  Penn- 
sylvania, it  appeared  from  the  precipe,  statement,  summons  and  return 
copied  into  the  transcript,  that  on  the  21st  of  May,  1838,  the  plaintifBi 
filed  the  precipe  and  statement,  claiming  of  defendants  the  sum  of  $153.96, 
in  an  action  of  debt,  on  a  sealed  note;  that  on  the  21st  of  June,  1838, 
summons  issued,  returnable  "on  the  first  Monday  of  June  next,"  which 
was  returned  with  the  following  indorsement :  "  Sunmioned  by  copy  of  the 
original,  left  at  the  residence  of  defendants.  May  13, 1838.  M.  AUen,  Sheriff;" 
and  where  the  docket  entiy  was  as  follows : 


"  Howell, 
Hennikers, 
Attys  for  tax, 
Pro.  Sloan, 
Atty  St. 
Shiff.  A. 


50 

$2.41 

3.50 

2.53 

$8.44 


Statement 
Tatlob,  Shipton  k  Co. 


vs. 
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Summons. — Debt 
Issued  May  2  Ist  Summoned 
by  copy  of  original,  left  at  the 
residence  of  defendants.  May 
23d,  1838.— $2.63. 
June  14th,  1838.  Judgment 
sec.  reg.  for  want  of  plea. 
January  9th,  1839,  sum  as- 
certained at  $155.07.    Inter^ 
est  fit>m  June  14,  1838. — 

"  Fi,  fa.  for  debt,  interest  and  costs,  to  March  term,  1839 ;"  HM,  That  the  tran- 
script, on  its  face,  did  not  show  a  judgment  rendered  in  the  courts  of  Penn- 
sylvania.    Taylor,  Sh^Um  db  Co.  v.  Bunyan  db  Brown,  474. 

6.  Where  one  of  the  judges  of  the  Supreme  Court,  is  disqualified  from  taking 
part  in  the  determination  of  a  cause,  from  interest,  consang^uinity,  or  other- 
wise, and  the  decision  of  the  court  below  stands  afOrmed,  by  reason  of  a  divi- 
sion of  opinion  between  the  other  two  judges,  the  judgment  does  not  differ 
from  that  pronounced  in  any  other  case,  or  in  those  cases  in  which  there  is  a 
•concurrence  of  the  tribunal  in  granting  or  refusing  the  remedy  sought.  Zeigler 
v.  Vance,  528. 

7.  Whether  the  judgment  pronounced,  shall  be  the  result  of  concurrence,  or 
non-concurrence,  the  sentence  which  follows  is  that  of  the  law,  and  is  alike 
under  the  control  of  the  court  daring  the  term  at  which  it  is  rendered.    lb. 


JURISDICTION. 

1.  In  regard  to  courts  superior,  and  of  general  jurisdiction,  every  presump- 
tion is  made  in  favor,  not  only  of  their  proceedings,  but  of  their  jurisdiction. 
Cooper  V.  Sunderland,  114. 

2.  This  presumption  is  not  exercised,  however,  in  relation  to  the  jurisdiction 
of  a  court  inferior,  and  of  limited  jurisdiction,  but  it  must  be  shown.    Jb. 

3.  When  the  jurisdiction  of  an  inferior  and  limited  court  is  shown,  then  the 
same  presumption  prevails  in  favor  of  its  proceedings,  that  does  in  favor  of 
those  of  a  superior  court    lb. 
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4.  When  the  ezistenoe  of  jarisdiction  of  aa  inferior  ooort,  is  onoe  shown  of 
admitted,  the  judgments  of  superior  and  inferior  tribunals  stand  on  the  same 
footing,  and  are  equally  and  absolutely  oondusive^  when  not  appealed  from, 
or  when  attacked  collaterally.    lb. 

6.  A  superior  court  is  presumed  to  act  rightly,  and  within  its  jurisdictkm; 
but  an  inferior  oourt  should  set  out  the  requisite  iaots  on  the  fiuw  of  its  pro* 
oeedings.    lb. 

'  6.  When  the  jurisdictional  facts  are  stated  on  the  &oe  of  the  proceedings  of 
an  inferior  oourt^  they  are  taken  as  prima  facte  proof|  or  are  presumed  to  be  as 
stated.    lb. 

*l.  But  these  &cts,  thus  shown  by  the  record  of  inferior  courtSi  may,  perhAps^ 
be  contradicted  by  the  papers  in  the  cause,  and  in  some  instances,  by  evidenoe 
aUunde,    lb, 

8.  So^  also,  the  facts  may  oftentimes,  if  not  generally,  be  proved  by  evideiioe 
aikmde.    lb. 

9.  Whether,  when  a  superior  oourt  acts  without  the  soope  of  its  general  and 
common  law  authority,  and  by  virtue  of  a  special  and  statutmy  power,  it  is 
necessary  to  show  on  the  fiice  of  its  proceedings,  that  the  power  has  been 
strictly  pursued,  in  all  essential  particulars,  both  as  regards  the  subject  matter 
of  the  cause  and  the  parties,  quere  t    lb. 

10.  When  power  is  given  to  a  court  over  a  special  subject,  which  is  not  in 
the  usual  course  of  the  common  law,  and  a  mode  is  prescribed  for  the  exeitaae 
of  the  power,  such  mode  must  be  pursued,  whether  the  tribunal  be  a  supe- 
rior or  an  inferior  one,  and  sufficient  must  appear  on  the  &oe  of  the  prooeied' 
ings,  to  show  the  case  to  be  within  the  reach  or  jurisdiction  of  the  tribunaL 
lb. 

11.  Whether,  in  the  case  of  a  superior  court,  this  sufficiently  appears  by  the 
statute  conferring  the  power,  and  the  common  law  presumptions  in  favor  ol 
such  a  court,  a  petition  being  filed  to  call  up  the  power,  queret    lb. 

12.  If  there  be  a  petition  in  relation  to  the  proper  subject  matter,  to  call 
into  action  the  power  or  jurisdiction  of  the  courts  the  sufficiency  of  the  peti- 
tion cannot  be  called  in  question  collaterally.    lb. 

• 

13.  If  there  is  a  notice,  or  publication,  or  whatever  else  of  this  nature  th« 
law  requires,  in  reference  to  persons,  its  sufficiency  cannot  be  questioned  col- 
laterally,   lb, 

li.  The  county  court  possesses  no  jurisdiction  over  a  bill  to  enforce  the 
specific  performance  of  a  contract ;  nor  over  a  bill  in  equity,  to  settle  the 
•flairs  of  a  partnership.    Drederiek  v.  Cooper  el  o^,  1*71. 

15.  CSourts  of  law  do  not  possess  concurrent  jurisdiction  with  courts  of 
equity,  to  enforce  the  specific  performance  of  contracts.     WrigM  HaLv,  L»- 
daire,  221. 

16.  A  defendant  cannot  have  a  suit  before  a  justice  of  the  peace  dismiseedi 
on  the  ground  that  he  has  filed  an  answer,  whidi  raises  the  question  of  title  to 
real  estate.     Cox  v.  Ch-ahanif  347. 

17.  The  answer  or  plea  of  the  defendant,  is  not  the  test  of  the  jurisdiction  ot 
the  justice.    lb, 

18.  The  jurisdiction  of  courts  of  equity,  where  the  object  is  to  remove  obsta* 
dies  alleged  to  have  been  fraudulently  interposed  to  prevent  the  collection  of 
judgments,  is  exercised  not  to  aid  legal  process,  but  independent  oC,  and  with* 
out  reference  to  such  process.  PosUewait  db  Creagan  and  Keelar  v.  Bowes  et  oL, 
865. 

19.  A  court  of  equity  possesses  jurisdiction  to  correct  a  mistake  in  a  written 
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contract,  and  then  to  decree  a  speciilc  perfonnanoe  of  the  oontraot  as  corrected. 
JRing  v.  Ashworth  et  ol,  452. 

JURY. 

1.  It  is  the  issue  of  fiict  made  by  the  pleadingBj  which  the  juiy  are  to  deter- 
mine, and  not  other  or  different  ones.    Parker  y.  Hmdrief  263. 

2.  Where  a  party  chaif^  with  a  criminal  offence,  is  under  arrest,  or  has 
giyen  bail,  he  is  required  to  make  his  challenge  to  the  array  of  the  grand  jury, 
before  the  indictment  is  found.    Dixon  y.  The  Slaie^  416. 

3.  Where  a  defendant  in  a  criminal  case,  filed  two  pleas  in  abatement  of  the 
indictment,  which  alleged  that  the  grand  jury  which  found  the  bill,  was  not 
appointed,  drawn  or  summoned  as  required  by  law,  and  setting  out  the  alleged 
defects,  which  pieaa,  on  motion,  were  struck  from  the  files  of  the  court;  and 
where  it  appeal^  fix>m  the  record,  that  the  defendant,  prior  to  the  findiug  of 
the  indictment,  was  under  arrest,  and  had  giyen  bail  for  his  appearance  at 
court  at  the  term  at  which  the  indictment  was  found ;  Seldf  That  the  pleas 
were  properly  stricken  fit>m  the  files.    lb. 

4.  Where  the  question  to  be  determined  is  one  of  mteniion,  to  be  gathered 
from  the  language  used,  and  from  all  the  circumstances  of  the  case,  it  is  proper 
to  leave  it  to  the  juiy,  under  the  instructions  of  the  court  FenUy  y.  Waters 
Tiouse^  418. 

6.  Section  1810  of  the  Code,  which  proyides  that  on  applications  for  new 
trials,  the  affidayits  of  jurors  may  be  taken,  and  used  in  relation  thereto,  was 
only  designed  to  declare  the  law  as  more  recently  settled  by  the  atj^udications 
of  tfie  English  and  American  courts,  and  not  to  introduce  tiie  dangerous  prac- 
tice of  allowing  jurors  to  impeach  their  own  yerdicts  to  any  extent  Cook^ 
Sargent  &  Cook  y.  Sypher^  484. 

6.  Where,  by  the  consent  of  the  parties,  the  court  authorized  the  jury  to  seal 
up  their  verdict,  and  hand  the  same  to  the  court)  by  their  foreman,  and  dis- 
perse, which  they  did ;  and  where  the  verdict  was  opened  by  the  clerk  and 
read  as  follows:  "We,  the  jury,  find  for  the  plaintifi^  according  to  contract;'* 
and  where  the  yerdict,  on  the  motion  of  the  plaintiff|  was  recommitted  to 
the  jury  to  be  amended,  to  which  the  defendant  objected,  and  the  court  in- 
structed them,  that  they  must  **  assess  the  amount  of  the  plaintiff's  damages, 
allowing  the  defendant  all  credits  to  which  he  is  entitled;"  and  wherer  the 
jury  returned  the  yerdict  in  the  same  terms,  with  the  addition  of  the  amount 
of  damages  found;  Hdi^  That  as  it  did  not  appear  that  the  jury  were  not  re- 
assembled before  the  yerdict  was  opened,  error  was  not  apparent  in  the  pro- 
ceeding.    Tifield  y.  Adorns^  487. 

JUSTICE  OF  THE  PEACE. 

1.  When  a  mistake  in  the  transcript  firom  the  docket  of  a  justice  of  the  peace 
is  unquestionably  established,  it  may  be  corrected,  so  as  to  fully  try  the  cause 
in  the  District  Court,  upon  the  same  issues  which  were  tried  before  the  Justice. 
Cooper  y.  TToodroM?  <fc  Cojfeen^  189. 

2.  A  return  of  a  justice,  amending  his  transcript,  is  a  part  of  the  record,  and 
may  be  read  to  the  jury,  to  show  the  matters  in  issue.    lb. 

3.  Where  in  a  proceeding  to  require  a  party  to  keep  the  peace,  the  defend- 
ant moyed  the  District  Court  to  diEDniss  the  proceedings,  on  the  ground  that  the 
justice  had  not  written  down  the  testimony  as  required  by  law ;  which  mo- 
tion was  oyerruled ;  and  where  the  eyidence  of  the  complainant  was  in  writ- 
ing and  returned  to  the  District  Court,"  and  it  did  not  appear  fi*om  the  tran- 
script of  the  justice,  that  any  other  witnesses  were  examined:  Udi,  That  it 
did  not  appear  fiom  the  record,  that  the  justice  had  not  reduced  all  the  eyi- 
dence to  writing;  and  this  court  must  presume  that  the  Justice  had  done  his 
whole  duty.    QrQihU  y.  The  State,  217. 
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4.  Whenever  filial  judgment  is  rendered  before  a  justice  of  the  peace,  a  party 
maj  appeal ;  and  the  right  of  appeal  is  allowed  bim,  whether  the  judgment 
complained  o^  is  one  of  law  or  of  fact.     Griffin  t.  JTom,  261. 

5.  Where  on  a  trial  of  a  cause  in  the  District  Court,  appealed  from  a  justice 
of  the  peace,  it  appeared  from  the  justice's  transcript^  that  the  action  was  brought 
on  account  for  ninety  dollars,  for  medical  services,  and  that  the  plaintiff  filed 
his  book  of  original  accounts,  and  it  also  appeared  that  the  original  notice  had 
been  lost  after  the  trial  before  the  justice :  and  where  the  plaintiff  offered  in 
evidence  his  books  of  account,  for  the  purpose  of  sustaining  his  action,  to  which 
the  defendant  objected,  on  the  g^und  that  there  was  no  copy  of  the  plaintiff's 
account  or  demand,  to  be  found  with  the  papers,  which  objection  was  overruled, 
and  the  evidence  admitted ;  Hdd^  That  the  evidence  was  properly  admitted. 
Shawg  v.  Brtiee^  324. 

6.  The  nature  of  the  cause  of  action,  and  the  amount  claimed,  must  be  en- 
tered on  the  justice's  docket ;  and  in  the  absence  of  written  petition,  these  en- 
tries of  the  justice,  are  the  proper  evidence^  on  appeal,  of  what  is  claimed  by 
the  plaintiff.    lb. 

7.  A  defendant  cannot  have  a  salt  before  a  justioe  of  the  peace,  dismissed, 
on  the  ground  that  he  has  filed  an  answer,  whidi  raises  the  question  of  title  to 
real  estate.     Cox  v.  Chvhamt  347. 

8.  The  answer  or  plea  of  the  defendant,  is  not  the  test  of  the  jurisdiction  of 
the  justice.    lb. 

9.  Should  it  be  made  to  appear  on  the  trial,  that  the  title  to  real  estate  is  in- 
volved, that  fiict  may  operate  to  transfer  the  cause  to  the  District  Goort,  but 
not  to  dismiss  the  case.    lb. 

10.  Where  in  an  action  on  a  promissory  note,  commenced  before  a  justice  of 
the  peace,  the  defendant  answered  under  oath,  averring  that  the  note  was  given 
in  oousideration  of  an  Interest  whioh  the  plaintiff  fi^udulentiy  professed  to  have 
in,  and  to  certain  town  lots  therein  mentioned ;  that  plaintiff  made  a  quit-claim 
deed  therefor ;  that  the  representations  of  plaintiff  were  &lse  and  fraudulent ; 
that  he  had  no  title ;  and  that  the  consideration  of  the  note  had  therefore  &iled, 
to  which  the  plaintiff  replied ;  and  where  the  defendant  then  moved  to  dismiss 
the  cause,  for  the  reason  that  the  title  to  real  estate  was  involved,  which  mo- 
tion being  overruled,  the  defendant  withdrew  any  fiirtber  appearance,  and  judg- 
ment was  rendered  agamst  him  for  the  amount  of  the  note  and  interest ;  and 
where  the  cause  was  taken  to  the  District  Court  by  writ  of  error,  where  the 
judgment  of  the  justice  was  affirmed;  and  where  the  transcript  from  the  Dis- 
trict Court,  after  stating  the  names  of  the  parties,  and  the  nature  of  the  case, 
oont^ned  this  entry :  "  Judgment  below  affirmed ;"  Seldf  1.  That  the  justice 
did  not  err  in  overriuling  the  motion  to  dismiss  the  cause ;  2.  That  the  defend- 
ant by  withdrawing  from  the  case,  after  his  motion  to  dismiss  was  overruled, 
virtually  withdrew  his  answer,  and  that  there  was  no  error  in  rendering  judg- 
ment against  him ;  3.  That  sJtbough  the  judgment  rendered  in  the  District 
Court,  is  deficient  in  form,  it  neither  increased  or  diminished  the  liability  of  the 
defendant,  and  is  a  defect  of  which  he  cannot  complain.    Jb, 

LAND  WARRANT. 

1.  A  land  warrant  possesses  none  of  the  qualities  of  negotiable  paper,  and 
is  to  be  treated  as  a  chattel  only.    IM  v.  Wtison^  153. 

2.  F.  placed  in  the  hands  of  S.  two  land  warrants  to  be  located,  and  took 
from  him  a  receipt  as  follows:  "Received,  Lansing,  August  31,  1852,  from 
James  Fort,  land  warrants  Nos.  10,711  and  75,279^  to  be  located  upon  the 
southeast  quarter  of  section  one,  and  upon  the  northeast  quarter  of  sectkm 
twelve,  in  township  97,  north  of  range  ibur,  west  of  the  fifth  principal  men- 
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dian,"  which  was  ngned  by  S.  Land  warrant  Na  10,^11  was  properly 
located  in  the  name  of  F.,  on  a  part  of  the  land.  The  other  warrant.  No. 
75,279,  was  assigned  in  blank,  when  delivered  to  S.,  who  sold  it  to  W.  On 
the  6th  of  Octol^r,  1852,  W.  located  the  warrant  on  a  portion  of  the  land 
described  in  the  receipt  of  &  The  warrant  was  sold  to  W.  for  a  valuable 
consideration,  and  without  notice  of  the  rights  of  F.  F.  then  filed  his  bill 
against  W.  to  compel  a  oonveyance  of  the  land  on  which  the  warrant  was 
located.  Mdif  1.  That  W.  oould  not  hold  the  warrant  as  against  F.,  were  it 
now  in  his  possession,  and  an  action  were  instituted -for  it  2.  That  there  was 
no  trust  between  F.  ajid  W^  and  the  warrant  could  not  be  traced  into  the 
land.  3.  That  W.  was  liable  to  F.  for  the  value  of  the  warrant,  which  might 
be  recovered  in  this  action.    /(. 

LIMITATIONa 

1.  Section  1508  of  the  Code,  which  provides  that  no  person  can  question  the 
validity  of  a  guardian's  sale  of  real  property,  after  the  lapse  of  five  years  from 
the  time  it  was  made,  is  not  to  be  regarded  in  the  nature  of  a  general  statute 
of  limitations,  so  as  to  apply  to  sales  which  had  taken  place  prior  to  the  pas- 
sage of  that  statute ;  but  its  application  should  be  limited  to  cases  arising  un- 
der chapter  eighty-eight  of  the  Code  alone.     Cooper  v.  Sunderland^  114. 

2.  Courts  of  equity  are  within  the  spirit,  if  not  the  words^  of  statutes  of 
lunitatbna.     WrigJU  etalY.  Ledaire^  221. 

3.  In  many,  and  perhaps  most  cases,  they  act  upon  the  analogy  of  the  limi- 
tations at  law,  while  in  others,  they  act  not  so  much  in  analogy,  as  in  obed- 
ience to  such  statutes.    lb. 

4.  The  fourth  section  of  the  statute  of  limitations,  approved  February  15th, 
1843,  is  not  applicable  to  a  suit  in  chancery  to  enforce  the  specific  performance 
of  a  contract  to  convey  real  estate.    lb, 

5.  Actions  in  chanceiy  to  enforce  the  specific  performance  of  contracts  relat- 
ing to  realty,  are  not  barred  by  a  lapse  of  six  years  after  the  right  or  title  ao- 
craes.    lb. 

6.  Such  actions  must  be  governed  by  the  seventh  section  of  the  limitation 
act  of  1H43,  which  limits  the  right  of  action  to  twenty  years,  unless  the  case 
comes  within  the  proviso  of  that  section.    lb, 

7.  In  such  actions  generally,  the  statutory  bar  for  commencing  actions  at 
law  relating  to  real  estate,  is  the  guide ;  but  the  relief  may  be  denied,  even 
when  a  less  number  of  years  may  have  elapsed,  and  it  may  be  granted  where 
the  time  is  greater.    lb. 

8.  In  cases  of  concurrent  jurisdiction,  courts  of  equity,  equally  witii  courts  of 
law,  are  bound  by  the  statute  of  limitations,  and  may  be  said  to  act  in  obedience 
to  such  statute ;  and  in  such  cases,  a  change  of  forum,  will  not  extend  the 
time  for  conmiencing  the  action.    lb. 

9.  In  cases' where  the  jurisdiction  is  not  concurrent,  courts  of  equity  apply 
the  statute  of  limitatfons  in  many,  and  indeed  most  instances,  to  equitable  titles, 
by  way  of  analogy  to  the  law.    Jb. 

10.  The  doctrine  that  a  subsequent  promise  will  remove  the  statutory  bar, 
obtains,  not  because  statutes  of  limitations,  either  in  this  country  or  England, 
have  so  provided,  but  because  such  promises  have  uniformly  been  held  to  ob- 
viate the  effect  of  such  statutes.    Fmiey  v.  WaterhouBej  418. 

11.  Where  in  an  actioh  on  apromissoiy  note,  the  defendant  pleaded  the  stat- 
ute of  limitatk)ns,  to  which  the  plaintiff  replied,  averring  that  since  the  first  day 
of  July,  1851,  and  before  the  commencement  of  this  suit,  the  said  defendant 
admitted  that  the  cause  of  action  still  justly  subsists,  and  that  the  said  cause 
of  action  does  in  &ct  still  just^  subsist,  which  averments  were  denied  by  the 
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rejoinder  of  the  defendant ;  and  where  it  did  not  appear  afOrmatiTelj&om  tfao 
answer  of  the  defendant,  or  from  hia  testimony  as  a  witness ;  and  wha«  tha 
defendant  asked  the  court  to  instruct  the  jury  as  follows :  "  That  in  order  to 
entitle  the  plaintiff  to  recover  on  the  ground,  tibat  the  cause  of  action  still  justly 
subsists^  the  fact  that  it  does  justly  subsist,  must  appear  from  the  answer  of  the 
defendant,  or  from  his  testimony  as  a  witness,^  which  instroction  the  court  re- 
fused to  giy?,  but  instmcted  the  joiy,  "that  the  issue  formed  by  the  replica- 
tion and  rejoinder,  was  immaterial,''  in  which  instruction  the  counsel  for  the 
plaintiff  acquiesced,  and  claimed  nothing  under  that  issue ;  ffdd^  That  under  the 
circumstances,  the  defendant  eould  not  have  been  prejudiced  by  the  refusal  ta 
give  the  instruction ;  and  that  it  was  not  error  to  r^ise  it    /&. 

12.  In  order  to  revive  a  debt  barred  by  the  statute  of  limitations,  it  is  not 
necessary  that  the  promise  to  pay^  should  have  been  made  t^ier  the  debt  was 
barred  by  the  statute.    Jb. 

13.  An  admission  that  the  debt  is  unpaid,  or  a  promise  to  pay,  made  befifre 
the  debt  is  barred,  and  while  an  action  might  be  maintained  upon  it,  is  suffi- 
dent  to  remove  the  bar  of  the  statute.    /&. 

14.  Where  in  an  action  on  a  promissory  note,  the  statute  of  limitations  was 
pleaded,  to  which  the  plaintiff  replied,  a  subsequent  promise,  which  was  de- 
nied by  the  rejoinder ;  and  where  the  defbndant  asked  the  court  to  instruct  the 
jury  as  follows :  "  That  a  promise  to  pay,  in  order  to  revive  a  debt  barred  by 
the  statute  of  limitations,  must  have  been  made  after  the  debt  was  barred ;  and 
that  a  promise  to  pay,  or  an  admission  that  the  debt  is  unpaid,  made  before  the 
debt  was  barred,  and  while  an  action  might  have  been  maintained  on  the  note, 
will  not  be  sufficient  to  revive  the  debt,"'  which  instruction  was  refused;  HeU 
That  the  court  did  not  err  in  refusing  the  instruction.    lb. 

16.  Section  167Q  of  the  Code,  which  provides  that  causes  of  action  founded 
on  contract^  are  revived  by  an  admission  that  the  debt  is  unpaid,  as  well  as  by 
a  new  promise  to  pay  the  same,  is  but  declaratory  of  the  common  law  rule,  as 
it  stood  before  the  enactment  of  the  Code.    Ih. 

16.  Where  in  an  action  on  a  promissory  note,  the  statute  of  limitations  waa 
pleaded,  to  which  the  plaintiff  replied  a  subsequent  promise,  which  was  denied 
by  the  rejoinder;  and  where  the  defendant  asked  the  court  to  instruct  the  juiy 
as  follows :  "  1.  That  under  the  statute  of  limitations  of  1848,  a  mere  admis- 
sion  of  Indebtedness  did  not  revive  a  debt  barred  by  the  statute ;  and  that  if 
plaintiff  relies  on  a  mere  admission  that  the  debt  is  unpaid,  such  admission  must 
have  been  made  since  the  Code  took  effect  viz:  July  1,  1851,  to  be  binding 
on  defendant,  and  entitle  the  plaintiff  to  recover.  2.  That  any  admission  con- 
tained in  the  letters  of  the  defendant,  dated  June,  1848,  and  Februaiy  10th, 
1850,  are  not  evidence  in  this  action  against  the  defendant,  to  show  an  admis- 
sion that  the  debt  is  unpaid,  or  that  the  cause  of  action  stili  justly  8ubeista»  for 
the  reason  that  they  were  made  prior  to  July  1st,  1851,  when  the  Code  took 
effect  and  went  in  force,**  which  instructions  were  refused ;  ife2d^  That  the  in- 
structions were  properly  refUsed    Jb. 

17.  The  statute  of  limitations  shouM  not  be  viewed  in  an  on&vorable  lights 
or  as  a  defenee  unjust  and  discreditable,  but  like  all  other  statutes  should  be 
so  construed  as  to  effect  the  intention  of  the  legislature — ^that  intention  being 
to  afford  security  against  stale  demands,  alter  Sie  true  state  of  the  transaction 
may  be  either  forgotten,  or  rendered  incapable  of  explanation.    Jb. 

18.  A  party  may  waive  the  bar  created  by  the  statute^  and  revive  the  cause 
of  action  by  a  subsequent  promise.    Jh, 

19.  If  this  promise  is  conditional  in  its  character,  the  plaintiff  must  show  that 
the  condition  has  happened,  else  the  defendant  is  not  lutble.    Jb. 

20.  The  cause  of  action  may  be  revived,  not  only  by  a  promise  to  pay,  but 
also  by  an  acknowledgment  of  the  debt.    /&. 
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21.  If  the  ackDOwIedgment  only  goes  to  the  original  justice  of  the  debt,  it  is 
notsafficient ;  it  must  admit  its  present  existence,  or  that  it  is  due.    75. 

22.  The  terms  of  the  acknowledgment  or  promise,  are  not  material,  if  thej 
dearly  and  unqoaUfiedly  show  a  subsisting  debt,  for  which  the  defendant  is 
liable.    /&. 

23.  Where  there  is  an  acknowledgment  of  a  present  indebtedness,  the  law 
implies  a  promise  to  pay.    /&. 

24.  Such  an  acknowledgment,  though  ever  so  clear,  will  not  be  sufficient,  if 
accompanied  with  an  expressed  intention  not  to  pay,  or  with  an  intention  to 
ia^  upon  the  benefit  of  the  statute.    If  not  sccompanied  by  any  such  expres- 
rion  of  intention,  an^acknowledgment  is  sufficient    lb, 

25.  The  expression  of  an  inability  to  pay,  coupled  with  an  acknowledgment 
of  the  debt,  does  not  destroy  the  acknowledgment,  if  it  is  otherwise  sufficiently 
fUll  and  unqualified.    Ih. 

26.  Where  in  an  action  on  a  promissory  note,  the  defendant  pleaded  the 
statute  of  limitations,  to  which  the  plaintiff  replied  a  subsequent  promise,  and 
that  the  defendant  had  admitted  that  the  debt  was  unpaid,  whidi  was  denied 
by  the  rejoinder ;  and  where  it  appeared  firom  the  evidence  that  the  defendant 
bad  used  the  following  expressions :  '*  I  am  disposed  to  pay  my  debts^  if  I  had 
the  means," — "  I  formerly  expected  to  pay  what  I  owed,  but  I  have  not  been 
80  fortunate,"  ftc., — I  would  not  go  to  California,  but  for  my  eastern  debts,  and 
among  others,  I  am  indebted  to  the  plaintifij" — "  I  expect  Penley  out,  and  am 
selling  this  land  to  pay  him;"  and  where  it  was  left  to  the  jury  to  determine 
whether  these  expressions  were  intended  to  refer  to  the  debt  on  which  suit 
was  brought,  who  found  for  the  plaintiff;  ffeldf  That  these  expremions  were  a 
sufficient  acknowledgment  or  admission  of  the  debt,  to  remove  the  bar  of  the 
Statute ;  and  that  it  was  properly  left  to  the  jury  to  determine  whether  they 
applied  to  the  debt  on  which  suit  was  brought    lb, 

21.  When  the  promise  or  acknowledgment  relates  to  a  particular  debt,  the 
evidence  of  which  is  in  writing,  and  is  sufficient  to  revive  it,  the  original  daun, 
with  interest,  ia  prima  facie,  the  amount  due    lb. 

LOST  GOODS,  Ac. 

1.  Wliere  in  an  action  for  money  found,  the  court  instmcted  the  jury  as  fol- 
lows :  "  That  if  defendant  found  the  plaintiff's  money,  knowing  the  same  to  be 
the  plaintiff's,  he  was  bound  to  make  restitution  of  the  same,  without  compen- 
sation :"  Heldf  That  this  instruction  is  in  accordance  with  the  act  to  provide  for 
the  taking  up  of  water  crafts  found  adrift,  lost  goods,  and  estray  anifnals,  ap- 
proved January  24th,  1852,  and  was  correct.    Dovtgheriy  v.  PoM^ote,  88. 

MISSISSIPPI  RIVER. 

1.  Although  the  ebb  and  flow  of  the  tide  was,  at  common  law,  the  most 
usual  test  of  navigability,  it  was  not  necessarily,  the  only  one.  McManut  y. 
(kurmicha/df  1. 

2.  But  however  this  may  be^  that  test  is  not  applicable  to  the  Mississippi 
river.    lb. 

3.  The  common  law  consequences  of  navigability,  attach  to  the  legal  navi* 
gability  of  the  Mississippi    lb, 

4.  The  acts  and  dedarations  of  the  United  States  declare  and  constitute  the 
Mississippi  river  a  public  highway,  in  the  highest  and  broadest  intendment  pos- 
sible,   lb, 

6.  By  the  common  law,  the  riparian  proprietor  on  navigable  waters^  owns 
to  high-water  mark  only,  and  this  rule  applies  to  the  Mississippi  river.    /&. 
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MISTAKE. 

1.  When  a  mistake  in  the  transcript  from  the  docket  of  a  justice  of  the  peace 
18  unquestionably  establiahed  it  maj  be  corrected,  so  as  to  fUUy  try  the  cause 
in  the  District  Court,  upon  the  same  issues  which  were  tried  before  the  justice. 
Cooper  Y.  Woodrowik  Coffeen,  189. 

2.  Where  a  person  for  aTsluable  oonsideratidn,  receives  the  money,  and  un- 
dertakes to  enter  a  particular  tract  of  land,  for  another,  but  by  mistake,  enters 
and  conveys  a  different  tract,  he  is  liable  to  an  action  for  the  money,  withool 
the  execution  and  tender  of  a  reconveyance  of  the  land  so  entered  and  oon- 
yeyed  by  mistake.    Robertson  v.  Seevers^  281. 

3.  Where  in  an  action  for  money  had  and  received,  it  appeared  that  tiko 
plaintifT  furnished  the  defendant  a  certain  sum  of  money,  and  the  defendant 
undertook  to  enter  a  certain  tract  of  land  for  the  plaintiff,  for  which  service  the 
defendant  received  a  compensation ;  that  the  defendant,  by  mistake,  entered 
ttnd  conveyed  to  the  plaintiff  a  different  tract ;  and  that  plaintiff  had  not,  be- 
ftnre  bringing  the  suit,  made  and  tendered  a  reconveyance  of  the  land ;  and  where 
the  court  instructed  the  Jury  as  follows:  "  That  if  defendant  agreed  to  enter 
tMr  the  plaintiff^  fbr  hire  or  compensation,  the  (describing  the  land  the  defend- 
ant agreed  to  enter),  and  by  mistake  entered  instead  thereof|  the  (describing 
the  land  conveyed  to  the  plaintiff),  the  plaintiff  can  recover,  without  making 
and  tendering  a  deed  for  said  last-mentioned  tract  to  defendant,"  and  refused 
to  give  the  converse  of  the  proportion  contained  in  the  instruction ;  ffeld^ 
That  the  instruction  was  correct.    lb. 

4.  And  where  in  such  a  case,  the  defendant  asked  the  court  to  instruct  the 
jury  as  follows :  "That  if  he  was  acting  as  agent  of  the  plaintiff^  and  trying  to 
enter  a  piece  of  land  for  him,  and  by  mistake,  entered  some  other  piece  of  land, 
he  is  not  liable,  if  he  used  the  prudence  and  care  that  were  usually  exercised  in 
such  cases,"  which  instruction  was  re^ed;  HdcL  That  the  instruction  was 
properly  refused.    lb, 

6.  A  court  of  equity  possesses  jurisdiction  to  correct  a  mistake  in  a  written 
contract,  and  then  to  decree  a  specific  performance  of  the  contract  as  collected. 
JSing  V.  Ashworth  et  ol,  452. 

6.  The  admission  of  parol  evidence  to  show  fraud  or  mistake  in  a  written  con- 
tract, forms  an  exception  to  the  general  rule,  which  excludes  such  evidence  to 
oontral  or  vary  a  written  contract    Jb. 

7.  While  such  proof  is  admissible,  it  is  equally  true  that  mistake  must  be 
made  entirely  dear,  and  established  by  the  most  satisfectory  proof    lb. 

8.  A  oomplainant  in  chancery,  may  ask  for  the  ooirection  of  a  mistake  in  a 
written  contract)  and  that  it  be  speoificaUy  enforced,  when  so  corrected.    Jb. 

9.  A  party  seeking  a  specific  performance  of  a  written  agreement,  stands  in  no 
different  position  as  to  his  right  to  have  a  mistake  in  the  contract  corrected, 
than  a  party  resisting  such  specific  performance.    /& 

MORTGAGE. 

1.  In  a  proodedlng  to  foreckMe  a  mortgage,  all  persons  having  an  interest  hi 
the  equity  of  redemption,  should  be  made  parties  to  the  bill,  and  if  any  in- 
onmbranoers,  whether  prior  or  subsequent,  are  not  made  parties,  the  deoiee 
of  foreclosure  does  not  bind  thenu     Veach  v.  Schaup  eial^  194. 

8.  On  the  16tb  of  March,  1862,  G.  G.,  who  afterwards  mtennanied  with  K., 
conveyed  to  S.  ten  acres,  including  a  nUll  site,  out  of  a  certain  quarter  section 
of  land.  At  the  time  of  the  conveyance  to  S.,  M.  held  a  mortgage  on  the 
whole  quarter  section,  executed  by  G.  G.,  to  secure  the  payment  of  $218.86, 
di^d  May  38, 1851,  which  was  filed  for  record,  July  5,  1861.  M.  at  the 
tame  of  the  purchase  by  &,  agreed  to  release  the  tea  acres  held  by  Bw  fimm 
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•11  Ben  of  the  mortgage,  and  oa  the  22d  of  Maj,  1864^  did  exeoate  to  S.  a 
leleaae,  which  was  dated  back  so  as  to  oonfonn  to  the  date  of  the  agree- 
ment to  release.  At  the  April  term,  1853,  of  the  District  Ck>urt  of  Ja/Ssaon 
OQfonty,  "hL  obtained  a  decree  of  foredosure  under  the  mortgage  executed  by 
0.  dr.  against  her  and  her  husband,  upon  the  whole  quarter  section.  S. 
took  possession  under  the  deed  from  G.  G.,  and  made  valuable  improve- 
ments on  the  ten  acres.  He  was  not  made  a  party  to,  and  did  not  know  of 
the  proceedings  to  foreclose.  The  judgment  of  foreclosure  was  assigned  by 
IL  to  B ,  who  issued  execution  thereon,  under  which  the  sheriff  sold  the 
whole  quarter  section  to  B.  The  sale  was  made  June  30,  1853,  and  a  deed 
ibr  the  premises  made  by  the  sheriff  to  B.  July  1,  1854.  B.  was  present, 
knew  of  the  purchase,  and  drew  up  the  deed  from  0.  G.  to  S.  On  the  26th 
of  September,  1853,  S.  mortgaged  the  ten  acre  tract  to  V.  to  secure  the  pay- 
ment of  $1,200.  B.  drew  up  and  acknowledged  the  mortgage  from  S.  to  v. 
as  ja<9tice  of  the  peace— said  nothing  at  the  time  of  any  daim  be  had  on  the 
premises— and  did  not  forbid  the  conveyance.  B.,  about  the  time  S.  ob- 
tained the  release  from  M.,  gave  S.  a  writing  of  the  nature  of  a  quit-claim 
deed,  to  the  ten  acre  tract,  but  it  was  not  acknowledged  or  recorded,  and  is 
lOBt  B.  kept  the  &ct  that  he  had  bought  the  land  secret,  and  had  stated 
that  he  did  not  wish  Y.  to  know  it  untU  the  time  of  redemption  had  passed, 
and  that  he  would  not  have  intrusted  the  secret  to  his  father  or  mother. 
On  a  bill  filed  by  V.  to  foreclose  the  mortgage  executed  by  S.,  to  which  S. 
and  B.  were  made  parties;  BBld^  1.  That  S.  not  having  been  made  a  par^  to 
the  proceedings  to  foreclose  the  mortgage  executed  by  G.  G.  to  M.,  was  not 
bound  by  the  decree,  and  had  the  right  to  redeem  the  ten  acre  tract  in  Uie 
hands  of  B.  from  the  lien  of  the  mortgage  to  M.  2.  That  Y.,  as  to  all  the 
rights  of  S.  in  the  premises,  was  his  representative,  and  might  redeem  in  the 
same  manner.  3.  That  whatever  equity  S.  would  be  permitted  to  set  up  against 
B.,  was  equally  good  in  the  hands  of  Y.  4.  That  Y.  was  entitled  to  a  decree 
of  foreclosure  against  all  the  interest  of  S.  in  the  mortgaged  premisea  6.  That 
the  purchase  by  B.  under  the  M.  mortgage,  did  not  extinguish  all  the  right  of 
8.  in  the  premises.    I  b. 

MOTION. 

1.  Where  the  transcript  of  a  record  does  not  show  what  disposition  was 
.  made  of  a  motion  filed  in  the  court  below,  this  court  will  presume  tiiat  the 

motion  was  waived.    Buaiek  v.  Bumm,  63. 

2.  An  issue  of  &ct  raised  by  the  pleadings,  cannot  be  abjudicated  on  a  mo- 
tion to  dismiss  the  cause.     Conger  v.  Lean,  463. 

NAYIGABLB  WATEBS. 

1.  Although  the  ebb  and  flow  of  the  tide  waa,  at  common  law,  the  most 
usual  test  or  navigability,  it  was  not  necessarily  the  only  one.  McMamu  v. 
Carmichael,  1. 

2.  The  term  navigable,  embraces  within  itself)  not  merely  the  idea  that  the 
waters  could  be  navigated,  but  also  the  idea  of  publicity,  so  that  saying'  waters 
are  public,  is  equivalent,  in  legal  sense,  to  saying  that  tiiey  are  navigable.    Ih, 

3.  Yet  the  navigability,  In  fiict,  is  the  leading  idea,  and  is  the  ground  of  their 
publicity.    lb, 

4.  The  ebb  and  flow  of  the  tide  does  not^  in  reality,  make  the  waters  navl* 
gable^  nor  has  it,  in  the  essence  of  the  thing,  anytiiing  to  do  with  it    lb, 

6.  It  is  navigability  in  fact,  which  forms  the  foundation  for  navigability  in 
laifff  and  from  the  fact,  follows  the  appropriation  to  public  use^  and  henee  its 
publicity  and  legal  navigability.    lb. 
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6.  The  real  test  of  navigabOitj  in  this  oountiy,  is  asoertained  by  use,  or  by 
public  act  or  dedaratiozL    lb. 

*l.  The  common  law  knows  but  two  lines — ^the  medium  fihrni  agiKB  and  high 
water.  If  the  stream  be  navigable,  the  boundary  of  the  adjoining  land  is  the 
one ;  if  not  navigable,  the  boundary  is  the  other.    lb, 

NEGLiaENCE. 

1.  Where  in  action  to  recover  money  of  the  plaintiff,  alleged  to  have  been 
lost  by  the  negligence  of  the  defendant,  the  court  instructed  the  jury,  oi(  its 
own  motion,  as  follows:  "  That  only  slight  diligence  was  required  of  the  6e- 
fendant  in  the  care  of  the  money,  and  that  he  was  answerable  for  gross  negli- 
gence only;"  and  where  the  defendant  asked  the  court  to  instruct  the  jury 
as  follows :  "  That  if  they  find  that  the  defendant  knew  that  the  money 
found  by  him  belonged  to  the  plaintiff^  he  could  recover  nothing  for  the 
finding,  except  it  was  voluntarily  g^ven  to  him  by  the  plaintiff;  and  that  he 
was  an  unpfud  baQee,  and  only  responsible  for  gross  negligence,"  which  the 
court  reflised  to  give ;  ffeldf  That  the  two  propositions  being  legally  identi- 
cal, the  second  was  unnecessary ;  and  that  the  instruction  asked  by  defend- 
ant, being  based  upon  an  hypothesis  upon  which  it  does  not  appear  that 
there  was  any  evidence,  was  properly  refused.    Dovgheriy  v.  Poaegaid^  88. 

2.  The  word  "  carelesBness "  is  not  a  legal  term,  but  it  must  be  taken  as 
equivalent  to  negligence.    lb, 

NBGOTIABLE  INSTRUMENTS. 

1.  A  receipt  in  the  words  and  figures  following:  "  1,000  bushels  com.  Le- 
daire.  Iowa,  June  30th,  1854.  Received  in  store,  on  account  of  8.  F.  At- 
wood,  of  Chicago,  Illinois,  one  thousand  bushels  of  good,  sound,  merchantable 
shelled  corn,  to  be  delivered  to  his  order  to  the  steamboat  landing  at  Leclaire^ 
in  gunny  sacks,  in  good  order,  free  of  charges.  Risk  of  fire  excepted.  W. 
H.  Hewitt,"  is  not  a  negotiable  instrument  under  the  laws  of  this  state. 
MerchamJla  and  Mechcmicfl'  Bank  of  Chicago  v.  Hewittf  93. 

2.  Section  949  of  the  Code  has  altered  the  oommon  law  rule,  so  &r  as  to 
authorize  a  suit  to  be  brought  upon  an  unnegotiable  instrument  in  the  name 
of  the  assignee.    lb. 

3.  The  use  of  the  term  "to  be  delivered  to  his  order,"  in  such  an  instru- 
ment, does  not  manifest  an  intention  on  the  part  of  the  maker,  to  make  it 
negotiable.    lb. 

4.  Although  the  instrument,  under  section  949  of  the  Code,  is  assignable 
by  indorsement,  and  the  assignee  may  sue  on  it  in  his  own  name ;  yet  it  is 
subject  to  any  defence  or  set-off,  legal  or  equitable,  which  the  maker  had 
against  the  assignor,  before  notice  of  the  assignment.    Jb. 

5.  In  order  to  constitute  a  valid  assignment  of  an  unnegotiable  instrument 
of  writing,  notice  must  be  g^ven  to  the  maker.    Jb. 

6.  Where  in  an  action  on  an  unnegotiable  instrument,  brought  in  the  name 
of  the  assignee,  against  the  maker,  the  defendant  answered,  denying  all  the 
material  averments  of  the  petition,  and  averred  further,  that  before  defend- 
ant had  any  notice  of  the  assignment  of  the  receipt  to  the  plaintifl^  the  as- 
signor was,  and  still  is,  indebted  to  him  in  a  certain  sum,  for  the  com  in  the 
receipt  mentioned ;  that  he  had  no  notice  of  the  transfer  of  the  receipt  to 
plaintiff^  until  the  conmienoement  of  the  suit ;  that  the  assignor  at  the  date 
of  the  receipt,  purchased  the  com  of  defendant,  and  accepted  a  draft  for  the 
price  of  the  same ;  and  that  the  draft  was  protested  and  never  paid ;  and  also 
claimed  the  right  to  retain  the  com,  until  the  price  of  the  same  was  paid; 
and  where,  to  so  much  of  the  answer  as  set  up  new  matter,  the  plaintiff  do- 
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nrarred,  and  the  demurrer  waa  soatained  bj  the  court;  Bdd,  That  the  re* 
oeipt  not  being  negotiable,  the  plaintiff  stood  in  no  better  position  than  the 
assignor  would  ha^e  stood,  had  the  suit  been  brought  in  h&  name,  and  that 
the  demurrer  was  improperly  sustained.    lb. 

7.  Where  in  an  action  on  an  unnegotiable  instrument,  brought  in  the  name 
of  the  assignee,  the  defendant  offered  to  prove,  that  his  defence  to  the  action 
as  set  up  in  his  answer,  existed  before  he  had  notice  of  the  indorsement  of  the 
receipt  to  plaintifl|  and  before  it  was  in  &ct  indorsed,  which  evidence  was 
objected  to,  and  the  objection  sustained;  Held,  T^t  the  evidence  should 
have  been  admitted.    lb. 

8.  A  land  Warrant  possesses  none  of  the  qualities  of  negotiable  paper^  and  is 
to  be  treated  as  a  chattel  only.    Ibri  v.  WUaoUj  163. 

See  Promissory  Notes,  6. 

NEW  TRIAL. 

1.  Where  the  court  below,  in  granting  or  refusing  a  new  trial,  mistakes  a 
legal  proposition,  it  is  as  much  the  subject  of  revision  as  any  other  decision. 
Stewart  v.  Ewbcmk^  191. 

2.  In  such  cases,  the  granting  or  reAising  the  motion,  is  not  a  question  of  dis* 
oretion,  but  one  strictly  legal  in  its  character,  and  to  be  determined  upon  the 
law  applicable  to  the  case.    lb. 

8.  And  where,  After  two  verdicts  in  fhvor  of  the  plaintiff,  the  second  verdict 
Was  set  aside,  and  a  new  trial  granted,  on  the  ground,  supported  by  affidavits, 
that  one  of  the  Jurors,  at  a  previous  term  of  the  court,  in  the  presence  dT 
the  affiants,  expressed  his  opinion  of  the  merits  of  the  cause,  and  said  that 
he  believed  the  defendant  was  a  rascal,  and  ought  to  be  made  to  pay  every 
oent  of  the  money  sued  for  in  said  cause,  and  that  il  he  was  a  juror  therein, 
he  should  so  find;  and  where  there  was  nothing  in  the  record  to  show  thai 
any  of  the  jurors,  at  the  time  of  being  impanneled,  was  examined  under 
oath  or  oiherwiae,  or  that  the  defendant  was  ignorant  of  the  prejudice  of  the 
juror  at  the  time  he  was  sworn ;  Held,  That  the  showing  was  insufficient  to 
warrant  the  granting  of  a  new  triaL  •  Ib» 

4.  To  justify  the  granting  of  a  new  trial,  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence,  such  want  of  evidence  must  relate  to  a  material 
issue,  legitimately  made  by  the  pleadings.    Parker  v.  Hendrie,  263. 

5.  Where  in  an  action  to  recover  damages  for  an  alleged  breach  of  warranty 
in  the  sale  of  a  thrashing  machine,  the  defendant  answered,  admitting  the  con- 
tract of  sale,  but  denying  that  the  machine  was  defective  in  the  particulars 
alleged,  and  averring  that  it  was  broken  by  the  negligence  of  the  plaintiff;  to 
which  there  was  a  replication  in  denial;  and  where  the  bill  of  exceptions 
stated  that  the  defendant  introduced  no  evidence  to  prove  that  the  machine 
was  broken  by  the  negligence  of  the  plaintiff  but  it  appeared  firom  the  record, 
that  some  testimony  was  introduced  to  show,  that  at  the  time  the  machine 
was  repaired,  the  defendant  notified  the  plaintifi^  that  if  it  did  not  work  well, 
it  must  be  returned  immediately ;  that  it  did  fail  to  work  well ;  and  that  after 
keeping  the  machine  some  four  weeks,  the  plaintiff  returned  it  in  a  broken 
condition  to  defendant,  who  refused  to  receive  it ;  and  where  the  defendant 
obtained  certain  instructions,  as  to  the  duty  of  the  plaintiff  to  return  the  ma- 
chine, under  the  contract  which  he  claimed  was  inade  at  the  time  of  rejxair- 
ing  it;  and  where  the  jury  returned  a  verdict  for  the  plaintiff,  and  thereupon 
the  defendant  moved  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  law  and  evidence,  which  motion  was  overruled ;  Heid^  That  the 
testimony  as  to  the  agreement  to  return  the  machine,  and  the  instructions 
based  thereon,  related  to  an  issue  not  made,  or  attempted  to  be  made,  in  the 
pleadings;  and  the  evidence  was,  therefore,  immaterial    lb. 

6.  Where  two  joint  and  several  obligors  on  a  promissory  note,  unite  in  their 
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aauwer,  and  make  the  same  defence,  and  the  yerdiot  of  the  jury  it  against  both, 
the  court,  under  section  1815  of  the  Code,  may  grant  a  uewtniBl  as  to  onei,  and 
not  as  to  both  of  said  defendants.     Gordon^  administrator  ▼.  PiO,  386. 

*l.  Where  the  evidence  is  conflicting,  and  the  court  below  has  oyeiruled  a 
motion  for  a  new  trial,  based  upon  the  insaffldenoy  of  the  evidence  to  sus- 
tain the  verdict,  the  appellate  court  will  not  disturb  the  judgment.    lb, 

8.  After  verdict,  on  a  motion  for  a  new  trial,  it  is  too  late  to  raise  questiona 
that  were  not  relied  upon,  by  answer  or  otherwise,  and  in  relation  to  whicb 
no  instructions  were  asked,  or  exceptions  taken.    lb. 

9.  The  decision  of  the  District  Ck>urt,  granting  or  refiising  a  new  trial,  may 
be  reviewed  in  the  appellate  court     Cook,  Sargent  A  Cook  v.  Sypker,  484. 

10.  Section  1810  oi  the  Code,  which  provides  that  on  applications  for  new 
trials,  the  affidavits  of  jurors  may  be  taken,  and  used  in  reh^on  tiiereto,  was 
only  designed  to  declare  the  law  as  more  recently  settled  by  the  acyudicatioDB 
of  the  English  and  American  courts,  and  not  to  introduce  the  dangerous  prao> 
tkse  of  allowing  jurors  to  impeach  their  own  verdicts  to  any  extent.    lb. 

1 1.  Where  on  the  same  day  after  trial  and  verdict  for  the  defendant,  the  plain- 
tiff filed  a  motion  to  set  aside  the  verdict,  and  for  a  new  trial,  whidi  was  over- 
ruled, and  judgment  rendered  on  the  verdict;  and  where  on  the  next  day, 
the  motion  was  renewed,  the  plaintiff  filing  in  support  Uiereo^  the  affldcWI 
of  one  of  the  jurors,  stating  that  the  verdici  was  not  voluntaiy  on  his  pai^« 
that  it  was  made  without  his  consent — and  that  it  was  never  his  verdict| 
which  motion  was  then  sristained,  the  verdict  and  judgment  set  aside,  and  a 
new  trial  ordered;  Hddf  That  the  affidavit  of  the  juror  was  improperly  ra- 
ceived.    lb. 

NOTICE. 

1.  Where,  hi  an  action  of  right,  it  appeared  from  the  records  of  the  proceed- 
ings of  the  District  Court,  in  a  proceeding  by  the  guardian  to  sell  the  real  es- 
tate of  minors,  under  chapter  eleven  of  the  act  in  relation  to  wills,  administra- 
tors, Ac. J  approved  February  13th,  1843,  that  the  court  was  "satisfied  from 
publication,  properly  filed,  that  the  notice  required  by  law  had  been  given ;" 
Bdd,  1.  That  whether  section  eight  of  chapter  eleven  of  the  act,  intends 
that  notice  should  be  given  to  the  wards,  qtteref  2.  That  chapter  eleven 
did  not  require  personal  service  on  the  parties  entitled  to  notice.  3.  That 
the  finding  of  the  court  as  to  the  service  of  the  notice,  was  sufficient  to  con- 
fer jurisdiction,  at  least,  until  contradicted  by  proof  4.  That  the  sufficiency 
of  the  notice  was  a  question  for  the  appellate  court  on  appeal,  and  could 
not  be  examined  into  collaterally.     Cooper  v.  Sttnderiand,  114. 

2.  If  there  is  a  notice,  or  publication,  or  whatever  else  of  this  nature  the  law 
requires,  in  reference  to  persons,  its  sufficiency  cannot  be  questioned  collater- 
ally,   lb, 

3.  Where  firom  the  record  of  the  proceedings  of  the  District  Court,  in  a  pro- 
ceeding by  a  guardian,  under  the  act  of  1843,  to  sell  the  resX  estate  of  the 
wards,  it  appeared  that  the  court  directed  a  notice  of  the  sale  to  be  given; 
that  the  report  of  the  sale  recited  that  the  guardian  had  advertised  the  sale 
according  to  law ;  and  that  the  report  was  followed  by  a  confirmation  of  the 
sale  by  the  court;  and  where  there  was  no  notice  of  the  sale  returned 
among  the  papers,  nor  any  other  evidence  of  its  having  been  given ;  Held^  That 
the  evidence  of  notice  of  the  sale  was  sufficient,  prima  fade.    lb. 

4.  After  service,  or  voluntaiy  appearance,  a  party  to  a  suit  is  in  court,  and 
must  take  notice  of  what  is  done  therein  up  to  the  time  of  final  judgment,  and 
by  all  such  proceedings  is  bound ;  but  after  judgment,  he  is  not  further  bound 
to  take  notice.     Wright  etoLy.  Leciaire,  221. 

6.  After  judgment^  the  case,  and  the  necessity  for  the  presence  of  the  par^,  is 
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presumed  to  be  at  an  end ;  and  if  the  opposite  party  Tvould  take  any  ftmhat 
step,  he  must  give  his  adreraary  an  opportunity  to  be  present^  and  be 
hetuid.    lb, 

'6.  To  set  aside  a  Judicial  sale,  on  motiox^  without  notice,  or  showing  that  the 
opposite  party  yoluntadly  appeared,  in  no  maimer  binds  the  latter,  and  the 
party  making  the  motion,  can  derive  no  advantage  therefrom.    lb. 

7.  The  indorser  of  a  promissory  note  not  negotiable,  is  liable  to  a  suit  by  the 
holder  thereof  without  demand  upon  the  maker,  and  notice  of  non-payment. 
WUeon  V.  Baiph  and  Van  SMu^  450. 

8.  Section  three  of  the  act  entitled  '*  An  act  relating  to  evidence,"  approved 
January  24th,  1853,  has  not  dianged  the  rule  on  this  subject    lb, 

9.  Section  1947  of  tl^e  Code,  however  much  it  may  operate  to  protect  a  bona 
fide  purchaser,  without  notice,  who  may  take  title  after  the  twenty  days 
tiierein  named,  cannot  protect  one  who  purchases  with  actual  notice,  or  one 
who  purchases  with  a  fraudulent  intention  to  defeat  the  titie  of  the  person  who 
purchased  under  the  execution.    Harrison  v.  Kramer  et  oZ.,  643. 

ORIGINAL  NOTICE. 

•  After  appearance  and  trial  before  a  justice  of  the  peaoe^  the  original  no- 
tice has  served  its  office ;  and,  on  appeal,  its  sufficiency  or  character  becomes 
immateriaL    Shawg  v.  Bruce^  324. 

OVERRULED  CASES. 

The  case  of  Brown  v.  The  Board  of  Chmmisaioners  of  Johnson  Gouniyf 
1  G.  Greene,  486,  so  ^  as  it  holds  that  a  county  warrant,  drawn  payable  "  out 
of  any  money  in  the  treasury  not  otherwise  appropriated,"  is  not  due  until  the 
fund  is  created,  and  judgment  cannot  be  rendered  upon  such  warrant,  unless 
that  &ct  is  averred  and  established,  overruled.  OampbeU  v.  The  County  of 
BoVc,  467. 

PARTNERa 

1.  Where  articles  of  copartnership  between  a  father  and  his  two  sons,  pro- 
vided, that  the  &ther  is  to  be  chained  with  fifty  dollars  for  each  and  every 
year,  commencing  the  first  of  August,  1847,  to  be  deducted  out  of  his  share 
of  the  dividend  on  the  final  settiement,  unless  he  furnish  labor  to  that 
amount  at  his  own  expense,  and  if  from  infirmity  of  old  age,  or  if  said  father 
shall  feel  inclined  to  withdraw  from  attending  to  the  a&hs  of  the  firm  at 
the  expiration  of  two  years,  one  hundred  dollars  for  each  year  shall  be 
charged  to  him,  and  deducted  out  of  his  share,  as  above  stated.  Beidj  1.  That 
the  respective  sums  of  fifty  and  one  himdred  dollars  per  year,  were  in  lieu  of 
the  labor  and  care  of  the  &ther  as  a  partner,  «id  to  pay  for  them ,-  that  he 
could  not  share  in  these  sums  as  a  partner;  and  that  he  was  entitled  to  share 
in  the  increase  or  profit  created  by  the  labor  which  the  money  furnished. 
2.  That  if  the  father  did  not  actually  pay  these  sums,  or  such  of  them  as  were 
payable,  he  was  to  be  charged  witii  them,  and  inierestf  but  not  with  the 
proJU  of  theuL    IVederick  v.  Cooptr  et  aL^  17 1. 

2.  And  where  such  articles  of  copartnership  provided,  that  should  the  com- 
pany be  closed  before  the  term  specified  (five  years),  the  two  sons  should  each 
only  be  entitled  to  no  more  than  one  hundred  dollars  of  the  capital  stock,  for 
eadi  and  every  year  of  the  existence  of  the  company :  Held^  that  each  of 
the  sons  were  entiUed  to  the  one  hundred  dollars  per  annum,  and  to  their 
respective  shares  of  the  increase  of  those  sums.    /6. 

3.  Where  articles  of  copartnership,  which  were  dated  November  20,  1847, 
and  which  provided  that  the  copartnership  should  continue  for  five  years  from 
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and  after  the  first  day  of  Augast,  1847,  recited  that  ^e  partnerahlp  had 
been  made  ▼erbally  about  the  20th  of  April,  1846,  and  actually  oommenced 
at  that  time ;  Biddf  That  the  previous  parol  agreement  was  to  be  taken  as 
the  same  in  terms  with  the  written ;  that  the  written  articles  must  govern 
as  to  the  duration  of  the  partnership,  and  the  interest  of  the  partners;  and 
that  whatever  was  invested  in  the  partnership  business,  prior  to  the  writiDg, 
must  be  regarded  as  belonging  to  the  firm  under  the  written  articles.    lb. 

4.  Where  a  bill  in  equity  by  the  surviving  partner,  against  tlie  personal 
representatives  and  the  heirs  at  law  of  the  deceased  partner,  to  settle  up  the 
partnership  business,  which  business  related  to  both  personal  and  real  estate, 
alleged  that  on  the  20th  of  April,  1846,  the  petitioner  entered  into  a  verbal 
oontract  with  J.  F.  and  J.  S.  F.  for  the  formation  of  a  partnership  to  engage 
in  the  purchase  of  lands  and  &rming,  that  after  they  had  so  engaged  in 
said  busineM,  to  wit:  on  the  20th  of  November,  1847,  they  reduced  the 
said  agreement  to  writing;  that  by  said  agreement,  J.  F.  was  to  furnish 
and  pat  into  said  firm  as  capital,  $2,000,  to  buy  lands,  live  stock,  and  fiirm- 
ing  utensils  of  various  descriptions;  that  J.  S.  F.  and  petitioner  were  to  de* 
vote  their  time  and  best  endeavors  to  promote  the  interests  of  the  company ; 
that  J.  F.  should  have  one-half  of  the  property  owned  by  said  company ; 
and  J.  S.  F.  and  petitioner,  each  one-foarth,  which  was  the  basis  upon  which 
a  division  of  the  assets  of  the  company  was  to  bo  made  at  the  expiration 
of  the  company ;  that  the  business  was  lo  be  conducted  in  the  usual  way 
of  conducting  farmmg,  &c ;  that  bj  virtue  of  said  agreement,  J.  F.  entered 
and  purchased  certain  lands  in  Polk  oounty  (describing  them;)  that  the  said 
company  made  large  and  valuable  improvements  on  the  same;  that  in 
April,  1849,  J.  &  F.  sold  his  interest  in  the  firm  t.)  J.  F.  and  left  the  country; 
that  the  lands  were  entered  in  the  name  of  J.  F.,  who  held  the  title  at  the 
time  of  his  death ;  that  from  the  time  of  making  the  said  verbal  agreement 
until  the  first  of  October,  1850,  the  petitioner  continued  to  work  on  said 
lands,  and  gave  his  sole  attention  to  the  affairs  of  the  company ;  that  at 
the  time  last  named,  in  pursuance  to  notice  to  that  efi'ect,  as  provided  for  in 
the  agreement,  the  aft'airs  of  said  company  were  closed ;  that  before  this, 
to  wit:  in  June,  1850,  by  agreement  between  J.  F.  and  petitioner,  a  certain 
portion  of  the  lands  were  surveyed,  and  understood  between  them,  as  that 
which  petitioner  was  to  have  as  a  portion  of  his  share  of  said  lands,  which 
said  hinds  were  as  follows  (describing  them);  that  in  pursuance  of  such 
agreement,  petitioner  built  a  house  and  made  other  improvements  thereon, 
in  the  expectation  that  when  the  division  took  place,  he  would  get  said  land ; 
that  he  moved  into  said  house,  where  he  still  resides;  that  petitioner  and 
J.  F.  had  a  full  settlement  and  division  of  all  the  personal  property  belon^^ 
ing  to  the  company,  with  exceptions,  which  are  mentioned ;  that  petitioner 
and  J.  F.  were  unable  to  agree  and  settle  with  regard  to  a  division  of  said 
lands  first  described ;  that  J.  F.  at  the  time  of  said  settiement,  admitted 
that  petitioner  was  entiUed  to,  and  ought  to  have,  as  portion  of  his  sliare^ 
the  lands  described,  on  which  he  was  then  building  the  house,  &c. ;  that  J. 
F.  died  on  the  6th  of  May,  1852,  never  having  conveyed  said  lands,  or  any 
part  thereof,  to  petitioner ;  tliat  petitioner  performed  every  part  of  his  agree- 
ment of  partnership ;  that  the  executors  and  heirs  at  law  of  the  said  J.  F. 
have  neglected  and  refused  to  divide  the  property  and  settle  the  partnership 
business,  according  to,  and  in  the  manner  pointed  out  by,  the  articles  of 
oopartuerahip,  &a,  to  which  bill  there  was  a  demurrer  on  various  grounds, 
which  was  sustained  by  the  court,  and  the  bill  dismissed.  Bidd,  1.  That  inas- 
much as  the  bill  stated  the  amount  of  capital  stock  furnished  by  each  partner, 
it  laid  a  suificient  basis  on  which  to  proceed.  2.  That  if  the  deceased  partner 
fumisiied  more  capital  after  tiie  commencement  of  the  partnership,  his  repre- 
sentatives might  show  the  fact,  and  the  bill  was  not  defective  because  it  did 
not  Slate  whether  he  did  or  not.  a.  That  the  £ict  that  the  lands  were  pur^ 
chased  in  the  name  of  J.  F.  was  no  bar,  atler  his  death,  to  the  claim  of  the 
complamant.  4.  That  tiie  contract  of  partnership  being  in  writing,  signed 
by  itue  parties,  and  containing  all  the  essential  matters  which  could,  in  the  na- 
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tare  of  things,  be  specified,  and  the  land  and  other  property  to  be  bought 
aud  ased,  being  to  be  determined  in  the  fiiture,  the  objects  to  which  the 
contract  applied  might  be  pointed  out  by  ejndence,  without  any  violation  of 
the  rules  of  law  in  relation  to  written  oontracts,  or  to  contracts  concerning 
land  6.  That  the  compUduant^s  cause,  taken  together,  could  not  be  conducted 
in  the  county  court  6.  That  sections  1 362  and  1363  of  <he  Ckxle,  present  no 
obstacle  to  the  prosecution  of  the  suit  in  the  District  Court.  7.  That  in 
making  the  personal  representatives  and  the  heirs  at  law  of  the  deceased 
partner,  parties  to  the  suit,  there  was  no  misjoinder  of  parties.  8.  That  the 
averment  in  the  bill,  that  the  heirs  and  representatives  of  the  deceased  part- 
ner, had  refbsed  to  settle  up  the  business,  and  divide  the  property,  in  the 
manner  specified  in  the  articles  of  copartnership,  gave  a  sufficient  reason  for 
applying  to  the  court  to  setUe  the  partnership.  9.  That  the  bill  disclosed  mat- 
ter upon  which  the  District  Court  could  act,  and  over  which  it  possessed  ori- 
ginal jurisdiction.    lb, 

5.  In  a  suit  in  equity  to  settle  up  a  partnership,  where  one  of  the  partners 
is  deceased,  and  where  the  firm  owns  real  estate,  the  personal  represents* 
tives  and  heirs  at  law,  of  ^e  deceased  partner,  are  proper  parties  to  the  biU. 
lb. 

6.  A  surviving  partner  may  take  the  affairs  of  the  firm  into  his  own  hands, 
and  settle  them;  but  this  does  not  cover  the  case  of  a  deceased  partner,  who 
is  indebted  to  the  firm ;  nor  does  it  preclude  the  survivor  fh)m  looking  to  the 
estate  of  the  deceased  debtor  partner.    lb, 

PARTY  WALL. 

1.  Where  the  plaintiff  alleged  in  his  petition,  that  he  is  the  owner  of  the 
south  twenty-five  feet  and  five  inches  of  lot  No.  72,  in  the  town  of  Dubuque  ; 
that  there  is  a  two  story  brick  building  thereon,  also  owned  by  him,  in  wliich 
he  resides,  and  carries  on  his  business ;  that  the  defendants  have  commenced 
the  erection  of  a  building  on  the  adjacent  lot.  No.  72  o^  on  the  south  of  the 
plaintiff's  lot,  and  that  they  have  cut  hples  in  the  wall  of  plaintiff's  building, 
and  were  preparing  and  threatening  to  use  the  south  wall  for  the  purpose  of 
introducing  therein,  and  supporting  thereon,  the  joists  and  other  fixtures  of  the 
building  by  them  commenced,  without  the  consent  of  the  plaintifij  and  against 
his  express  direction,  which  acts  "  will  be  greatly  to  the  damage  oi  petitioner, 
to  wit :  in  the  sum  of  five  hundred  dollars;"  which  petition  claimed  damages, 
"  for  the  trespass  aforesaid,"  to  the  sum  of  money  above  demanded,  and  also 
asked  for  an  iu junction,  which  was  granted ;  and  where  the  answer  of  the  de- 
fendants admitted  that  the  plaintiff  was  the  owner  of  lot  No.  7*2,  and  averred 
that  his  said  building  is  situate  partly  beyond  the  line  between  lots  72  and  72  a, 
and  is  in  part  upon  the  latter ;  that  one  A.  is  the  owner  in  fee  of  said  lot  72  Oy 
which  is  a  comer  lot  in  the  block  or  square ;  that  they  are  erecting  a  building 
on  lot  72  0,  and  have  cut  some  holes  in  plamtiff's  wail,  in  which  they  intend 
to  insert  brick  and  joists,  for  the  support  of  their  building,  as  they  have  a  right 
to  do ;  that  before  they  commenced  the  erection  of  their  building,  the  said  A. 
offered  to  pay  the  plaintifi|  for  one-half  of  said  wall :  and  that  he  is  still  ready 
and  willing  so  to  do ;  and  where  the  plaintiff  replied,  denymg  that  A  had  of- 
fered to  pay  him  half  the  value  of  the  wall,  and  averring  that  he  has  always 
been,  and  still  is,  willing  that  A.  and  bis  lessees  should  use  the  wall  as  a  par- 
tition wall,  on  paying  hhn  one-half  the  cost  of  erecting  the  same,  and  one-half 
the  value  of  the  land  upon  which  it  stands ;  and  where  the  testimony  of  ex- 
perienced surveyors  was  taken,  as  to  tlie  location  of  plaintiff's  building,  whose 
evidence  was  confilcting,  and  thereupon  the  court  appointed  three  relerees,  to 
survey  the  lots  and  report  to  the  court,  who  reported  that  the  building  of  the 
plaintiff,  stood  in  the  front  two  inches,  and  in  the  rear  six  and  three-fourths 
inches  upon  lot  72  a;  and  whore  the  court  dissolved  the  ii^unction,  and  ren- 
dered judgment  ag^ainst  the  plaintiff  for  costs  Heldj  I .  That  the  case  was  an 
action  fur  trespass.    2.  That  for  the  want  of  all  those  averments  in  the  petition, 
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which  are  requinte  to  authorize  an  bijiinction  in  a  oaie  of  trespaae^  fhe  injmio- 
tlon  oould  not  be  sustained.  3.  That  the  aodon  of  treapeas  ooold  not  be  soo- 
tained,  for  the  acts  alleged  to  have  been  done  by  the  defendants.  4.  That  the 
plaintiff  had  the  right  to  baild  his  wall  midway  on  the  line  between  the  two 
lots.  6.  That  the  defendantSi  by  building  into,  and  using  the  wall,  made  it  a 
narty  wall,  and  became  liable  to  contribute  to  the  cost  of  its  erectiOB.  Ziiffe»- 
buhler  V.  OiUiam  and  Thompaan,  391. 

2.  The  act  entitled  "  An  act  respecting  walls  in  common,"  approTed  Janu- 
ary 24th,  1855,  (Laws  of  1855,  130),  is  bmt  declaratoiy  of  the  oommon  law  on 
that  subject.    Ih. 

PETITION. 

1.  Where  in  action  on  a  promissoiy  note,  made  by  the  defendant^  payable  to 
the  plalntifl|  the  petition  omitted  the  averment^  "  which  said  promissory  note  has 
now  beoome  the  property  of  your  petitioner,"  but  which  o&erwise  followed 
■abetantiaUy  the  form  g^ren  in  the  Code,  to  which  an  answer  was  filed,  de- 
nying the  allegations  of  the  petition ;  and  where,  on  the  tzial,  the  defendant 
obje^ed  to  the  note  being  read  in  evidence,  which  objectioQ  was  oremUed; 
and  where  after  yerdic^  the  defendant  moved  to  arrest  the  judgment,  for  the 
reason  that  the  petition  did  not  set  forth  a  sufficient  cause  of  action  to  entile 
the  plaintiff  to  offer  any  CTidenoe  under  it,  which  motion  was  overruled; 
BUdf  That  the  evidence  was  properly  admitted,  and  the  motion  prc^Mrij 
overruled.    Bwiek  v.  Bummf  63. 

2.  The  form  for  petiti<MUi  given  in  the  Code,  need  not  be  followed  8trictly<— 
a  petition  equivalent  thereto,  is  sufficient    lb, 

3.  The  &ct  of  filing  the  petition  after  the  time  stated  in  the  original  notice, 
will  not  operate  to  dismiss  the  cause.     Choever  v.  Lans,  296. 

PLEADINGS. 

1.  By  pleading  over,  and  going  to  trial,  a  party  waives  his  denrarrsr.  If 
he  wishes  to  save  the  matter  A  the  dernurrer,  he  aboold  stand  upon  it.  Ayret 
y.  CampbeUf  582. 

2.  This  practice  does  not  preclude  a  party  from  fifing  an  answerer  rephcation 
with  his  demurrer;  but  if  he  designs  to  adhere  to* the  latter,  he  should  either 
withdraw  his  other  pleadings,  or  cause  the  record  to  show  tiiat  he  abides  by 
the  demurrer.    lb. 

PRACTICE  IN  CIVIL  CASEa 

1.  Where  the  transcript  of  a  record  does  not  show  what  disposition  was  made 
of  a  motion  filed  in  the  court  below,  this  court  will  presume  that  the  motion 
was  waived.    Busick  v.  £iamm»  63. 

2.  Where  in  an  action  on  a  promissory  note,  made  by  Hm  defondant,  pay- 
able to  the  plaintifll  the  petition  omitted  the  averment,  "  which  said  promissoiy 
note  has  now  become  the  property  of  your  petitioner,"  but  which  otherwise 
followed  substantLBlly  the  form  given  in  the  Code,  to  which  an  answer  was  filed, 
denying  the  allegations  of  the  petition;  and  where,  on  the  trial,  the  defendant 
objected  to  the  note  being  read  in  evidence,  which  objection  was  overruled ; 
and  where  after  vertUct,  the  defendant  moved  to  arrest  the  judgment^  for  the 
reason  that  the  petition  did  not  set  forth  a  sufficient  cause  of  action  to  entitle 
•the  plaintiff  to  offer  any  evidence  under  it,  which  motion  was  overruled ;  EMf 
That  the  evidenoe  was  properly  admitted,  and  the  motion  properly  overruled. 
lb. 

3.  It  IS  irregular  to  render  judgment  by  defoult,  where  the  defendant  is  re- 
tamed  "  not  found,"  without  proof  that  a  copy  of  the  petition  and  notice  has 
been  sent  to  the  defendant  or  an  excuse  shown  for  not  so  WMid^^yg  it^  aa 
required  by  seoiion  1826  of  the  Code.     Oarr  v.  Kogp^  80. 
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4.  Where  in  an  action  on  two  promiflKyiy  notee^  fhe  defendant  answeredun- 
der  oath,  denjmg  g^nenXij  Utte  allegflfions  of  tiie  petition;  and  where  the  de^' 
fendant  euheeqaently  filed  a  sapplemental  answer,  under  oath,  denying  the 
ttceoation  of  tiie  notea,  and  averring^  that  W.  Y.,  the  aasignor  of  the  plain- 
ttfi;  bythrad  and  miafepreaentation,  indveed  the  defendant  to  execute  to 
nid  W.  Y.  tw«  reeeiptB)  which  had  been  changed  and  added  to  ainoe  they 
were  signed,  nntQ  ihey  read  aa^  aet  forth  !n  the  plaintifTa  petition,  setting 
tmt  the  circumatanoee  under  which  the  receipts  were  executed,  which  an- 
swer called  for  a  replication  under  oath ;  and  where  a  replication  not  under 
oath  was  filed,  which,  on  motion,  was  stricken  from  the  files,  and  the  cause 
was  tried  On  tiie  petition,' answer,  and  supplemental  answer;  and  whereon 
the  trial,  the  plaintiff  withdrew  one  of  the  notes,  and  the  signature  to  the 
other  was  admitted  by  defendant,  and  the  same  was  read  to  the  Jury ;  and 
where,  there  being  no  other  evidenoe  than  the  not^  before  the  jury,  the 
Jury  found  a  verdict  for  the  plainti£(  which  verdict  the  court  refused  to  set 
aside,  ifeld^  1.  That  tiie  Issue  to  be  tried  was  on  the  first  answer  of  the  de^ 
fendant  2.  That  the  supplemental  answer,  not  beiog  replied  to,  was  to  be 
taken  as  ^ne^  and  so  &r  as  the  fkcts  therein  alleged  were  applicable  to  the 
iasue  joined  between  the  parties,  they  could  not  be  contradicted  on  the  trial. 
3.  That  the  verdiot  cf  the  jory  was  against  the  evidence,  and  the  oourt  should 
have  granted  the  motion  to  aet  aside  the  verdict,  and  ordered  a  now  trial 
T<nmg  v.  MmmmOf  140. 

6.  To  refer  in  a  bill  of  exceptions,  to  a  motion  or  instruction  as  ^  marked  Ad- 
here insert  it,^^  is  not  snOUaentiy  certain  for  the  ends  of  jostioe.  Mormon  v. 
Chandler,  ISO. 

6.  Where  a  bill  of  exceptions  did  not  show  what  instructions  were  asked,  nor 
that  any  exception  was  taken  to  the  giving  or  refiising  of  any  instructions  by 
the  court,  but  stated  that  "  exceptions  were  taken  to  the  rulings  of  the  courts 
and  to  its  reAisal  of  instructions  to  the  jury,  appearing  in  the  motion  for  a  new 
trial;"  Hdi^  That  the  appellate  court  could  not  go  to  the  motion  for  a  new 
trial,  to  find  what  ought  to  have  been  embodied  in  the  bill  of  exceptions,    /k 

7.  Where  the  plaintiff  in  an  action,  filed  a  replication  denying  generally  the 
new  matter  set  up  in  the  answer,  and  thereupon  the  parties  went  to  trial :  and 
where  it  wtis  assigned  for  error  in  the  Sopreme  Court,  that  tiie  plaintiff 
having  felled  to  reply  spedflcally  to  the  afmrmative  defence  set  up  in  the 
nnswen  has  admitted  fkcts  which  oonstitote  a  defence,  and  therefore  judg^ 
ment  diould  have  been  for  the  defendant;  Hdi^  That  if  anymore  specmo 
replication  was  necessary  to  secure  an  impartial  trial,  the  defendant  should 
have  brought  the  matter  before  the  District  Gooit,  by  motion  or  demurrer; 
«nd  that  having  gone  to  trial  on  the  iasue  joined  on  the  defendant's  answer; 
this  court  could  not  interfere  with  the  verdict,  for  the  reason  that  the  replica^ 
tion  was  not  sufficiently  specifia    fb. 

8.  An  assignment  ef  error  as  follows,  ''  That  the  court  erred  in  its  action  in 
regard  to  the  jury,"  is  so  vague  and  general,  that  the  appellate  court  will  be 
justifiod  in  disregarding  it,  under  rule  eight  of  this  oourt    Jh. 

9.  By  pleading  over  and  goixtg  to  trial,  a  defendant  waives  his  demurrer  to 
the  petition,    lb. 

10.  After  verdict,  on  a  motion  for  a  new  trial,  it  is  too  late  to  raise  questions 
that  were  not  relied  upon,  by  answer  or  otherwise,  and  in  relation  to  which  no 
instructions  were  asked,  or  exceptions  taken.     Chrd0m,  adrnkMrOftor  v.  FiU^ 
385. 

1 1.  To  show  that  the  answer  of  a  witness  to  an  improper  interrogatory,  dis- 
closed improper  testimony,  it  is  not  necessary  that  such  answer  should  be  set 
out  in  words.  It  is  sufficient,  if  it  satisfactorily  appears,  that  he  testified  o( 
and  detailed  matters  which  ought  not  to  be  inquired  o^  and  ought  not  to  be 
considered  by  the  jury.     Gordon  v.  The  Siuie,  410. 

12.  Where  one  of  the  errors  assigned  m  a  cause  was  as  follows:  ^  In  over- 
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ruling  the  motion  of  defendant,  to  quash  the  original  notice,"  and  where  tii0 
bill  of  exceptions  stated  the  reason  for  the  motion  to  quash,  as  follows:  "Sx 
tiie  reason  that  the  notice  was  not  directed  to  the  defendant  The  notice  reads 
as  follows,  to  wit:  (here  insert,*")  and  where  the  motion  was  not  copied 
either  into  the  bill  of  exceptional  or  the  transcript ;  Edd,  That  this  manner 
of  referring  to  a  paper  in  a  cause  was  bad ;  and  that  the  Supreme  Court  would 
not  consider  the  error  assigned  thereon.     OampbettY.  The  County  ofFoOs,  467. 

13.  Under  the  rules  of  the  Supreme  Court,  on  application  for  a  rehearing,  the 
opposite  party  has  no  hearing ;  and  after  a  rehearing  is  granted,  such  party  is 
entitled  to  a  reasonable  time  in  which  to  prepare  for  the  re*argument,  after  h^n^ 
notified  of  the  rehearing.    ZdglerY.  Vance^  528. 

PRACTICE  IN  CHANCERY  CASES. 

1.  Where  a  material  averment  in  a  bill  in  chanoery  is  positively  denied  bj 
the  respondent,  the  testimony  of  one  witness  is  not  sufficient  to  overcome  the 
answer.  There  must  be  something  more  than  the  oath  of  the  witness^ 
against  that  of  the  respondent    Dams  v.  SteoeiUj  158. 

2.  In  a  proceeding  to  foreclose  a  mortgage,  all  persods  having  an  interest  in 
the  equity  of  redemption,  should  be  nuule  parties  ,to  the  bill,  and  if  any  in- 
cumbrancers, whether  prior  or  subsequent,  are  not  made  parties^  the  decree 
of  foreclosure  does  not  bind  them.     Veach  v.  Schaup  eiaLf  194. 

3.  Where  a  bill  in  chancery  is  taken  as  confessed,  all  distinct  and  positive 
allegations  are  to  be  taken  as  true,  without  proof;  but  if  the  allegaticmsare  in- 
definite, or  the  demand  of  the  complainant  is  in  its  nature  uncertain,  the  cer- 
tainty requisite  to  a  proper  decree,  must  be  afibrded  by  proofe.  Marriaon  t. 
Kramer  el  aL,  543. 

4.  While  every  material  feet  essential  to  his  recovery,  should  be  stated  by  a 
complainant,  in  his  bill,  it  is  not  necessary  to  state  therein  minutely,  all  the 
olfcumstanoes  which  may  conduce  to  prove  the  general  charge.    lb. 

5.  A  court  will  pay  attention,  and  give  credit  to  its  own  records  and  pro- 
ceedings, without  further  testimony  to  establish  them,  than  the  production  of  the 
proceeding  itself;  and  especially  is  this  true,  where  such  proceedings  have 
taken  place  in  the  same  cause,  or  in  another  cause  between  the  same  parties^ 
or  those  under  whom  they  claim.    lb, 

6.  Where  a  complainant  in  his  bill,  refers  to  such  records  and  proceedings, 
and  asks  that  they  may  be  taken  as  a  part  thereof  they  stand  as  exhibited 
to  which  be  can  refer,  and  upon  which  he  may  rely,  upon  the  final  hearing, 
without  proof  of  their  genuineness,  unless  they  shall  be  in  some  manner  de- 
nied or  impeached.    lb. 

*?.  Where  it  I4)pears  from  a  decree  pro  confessOf  that  the  court  below  was  sat- 
isfied that  all  things  necessary  to  entitle  the  complainant  to  the  relief  sought^ 
were  proved,  the  appellate  court  will  not  presume  that  there  was  a  want  of 
evidence  to  mi^e  those  things  certam  and  definite^  which  might  by  the  bill  un- 
aided by  proo^  appear  uncertain  and  indefinite.    lb. 

8.  Where  a  decree  recites  that  certain  matters  essential  to  its  rendition,  were 
made  to  appear,  the  appellate  court  will  presume,  that  they  were  made  to  ap- 
pear in  the  proper  manner,  and  that  the  court  rendering  such  decree  performed 
its  duty.    2  b. 

9.  The  denials  in  an  answer  m  chancery  responsive  to  the  bill,  cannot  be  over- 
oome  by  the  testimony  of  a  single  witness.     CUu-k  v.  Langworthy^  563. 

10.  An  application  to  set  aside  a  decree  in  equity,  and  grant  a  rehearing, 
pust  be  made  by  petition,  with  notice  to  the  complainant,  according  to  the 
regular  course  of  chancery  proceedmgs.    JTirockmorion  v.  Stout  <md  D^nn,  580. 
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PBAOnOE  IN  CRIMINAL  OASES. 

Where  a  partf  charged  with  a  criminal  oifeiioe,  is  under  arrest,  or  hag 
given  bail,  he  is  required  to  make  his  challenge  to  the  anayof  the  gnmd  jury, 
before  the  indictment  is  found.    Diaeon  ▼.  The  StcUOf  416. 

PROMISSORY  NOTEa 

1.  An  executor,  administrator,  or  gpiardian,  cannot  give  a  promissory  note 
which  shall  be  binding  as  such  on  the  estate  he  represents,  or  on  his  ward. 
WhUer,  adminiatrcUor  v.  Hite  H  icx.,  142. 

2.  An  executor,  administrator,  or  guardian,  is  individually  liable  on  snoh 
promises,    lb, 

3.  Where  a  feiM  90U  executed  a  promissory  note  as  executrix  of  the  estate  of 
her  late  husbmid ;  and  where  she  subsequently  married,  and  herself  and  hus- 
bftiid  were  sued  on  such  note,  in  their  individual  capacity ;  Hdiy  That  the  ac- 
tion was  mainUdnable,  and  the  wife  was  personaQy  Uable  on  Ae  note.    Ih. 

4.  The  assignee  of  a  promissory  note  not  negotiable,  may  sue  the  assignor, 
without  first  demanding  payment  of  the  maker,  and  without  notice  of  the  non- 
payment to  the  assignor.    Long  v.  Smyser  db  SatwthonMf  266. 

5.  The  holder  of  a  promissoiy  note  not  negotiable,  indorsed  in  blank,  may 
fill  up  the  indorsement,  by  writing  over  the  name  of  the  indorser,  a  waiver  oif 
demand  and  notice.    lb. 

6.  The  indorser  of  a  promissory  note  not  negotiable,  is  liable  to  a  suit  by  tiie 
holder  thereof)  without  demand  upon  the  maker,  and  notice  of  non-payment 
Wikan  V.  Ba^  and  Van  Shaiek^  450. 

7.  Section  three  of  the  act  entitled  "  An  act  relating  to  evidence,"  api«x>ved 
January  24th,  1853,  has  not  chang^  the  rule  on  this  subject    Ih. 

8.  Where  the  maker  of  a  promissory  note,  payable  in  personal  property  at 
the  option  of  the  maker,  indicates  to  the  payee  his  election  to  dc^ver  the  pro^h 
erty  according  to  the  tenor  of  the  note,  and  the  payee  refhses  to  receive  the 
property,  the  maker  of  the  note  is  so  fkr  relieved  from  the  duty  of  tendering 
the  property,  or  setting  it  apart  for  the  payee,  that  the  obligation  cannot  be 
converted  into  a  money  demand,  nor  its  payment  as  such  ei^orced,  without  a 
fhrther  demand  for  the  property  upon  the  maker.     Williams  v.  THplettj  618. 

9.  Where  once  the  election  is  made  by  the  maker,  to  pay  in  specific  article^ 
and  notice  given  by  him  to  the  payee  or  holder  of  the  note,  of  his  readiness  to 
deliver  them,  a  refusal  to  receive  them  discharges  the  maker,  untal  a  subse- 
quent demand  shall  revive  his  liability.    Ih. 

10.  Where  suit  was  brought  on  a  promissory  note,  payable  on  or  before  a 
given  day,  and  which  contained  the  ibllowing  provision:  "which  may  be 
disdiarged  in  good  merehantable  brick,  delivered  in  the  city  of  Kecdcuk,  at 
cash  price;"  and  where  the  defendant  answered,  admitting  the  execution  of 
the  note,  and  averring,  that  he  has  all  the  time  been  ready  to  deliver  said 
brick;  that  he  was  ready  to  pay  the  note,  at  the  time  it  was  dne,  in  good 
merchaataUe  brick,  deUvwed  in  the  dty  of  Keokuk,  at  the  cash  price;  and 
that  he  so  informed  the  phunttfr  at  the  time  the  note  was  due,  and  plaintiff 
refhsed  to  accept  the  same,  which  answer  was  demurred  to ;  and  where  the 
court  sustained  the  demurrer,  and  rendered  judgment  for  the  plaintiff  for  the 
amount  of  the  note;  BbH  That  the  demurrer  was  improperly  sustained.    lb. 

RECEIPT. 

I.  A  receipt  in  the  words  and  figures  fbUowing :  "  1,000  bushels  com.  Le- 
daire.  Iowa,  June  30th,  1854.  Received  in  store,  on  account  of  S.  F.  At- 
V4)od,  of  Chicago,  Illinois,  one  thousand  bushels  of  good,  sound,  mercfaantabis 
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ihelled  corn,  to  be  delivered  to  his  order  to  tfae^stesmboet  landing  at  Ledaire^ 
in  gunny  sacks,  in  good  order,  free  of  charges.  Risk  of  fire  excepted.  W. 
H.  Hewitt)'*  is  not  a  negotiate  instrament  under  the  laws  of  this  state. 
Jfertaftonte  and  Mochaniea'  Bank  of  Ghioago  ▼.  Bewitt^  93 . 

2.  Where  in  an  action  for  work  and  labor  done,  and  materials  fhmished,  in 
the  erection  of  a  frame  house,  and  for  extra  woik  on  another  house,  there  waa 
an  answer  denying  the  indebtedness,  and  claiming  damages,  by  way  of  seft- 
off,  for  the  ffdlore  of  plaintiff  to  .perform  the  work  within  the.  time  fixed  bj 
the  contract,  for  the  erection  of  the  house,  and  for  damages  for  the  unskiHfiil 
manner  in  which  the  extra  work  on  the  other  house  was  done ;  and  where 
the  defendant  offered  in  evidence  two  receipts  of  plaintiff  for  money  paid  bj 
defendant  on  the  contract  for  the  frame  bouse:  Hdd^  That  the  receipts  were 
properly  admitted  in  evidence.    Jbnea  ▼.  Tidnck^  212. 

BBCORD. 

1.  In  order  to  bring  before  the  appellate  oourt^  and  make  it  part  of  the  rec- 
ord, any  paper  used,  or  proceeding  had,  in  the  District  Court,  which  is  not  made 
a  part  of  the  record  by  statute,  it  must  be  embodied^in  a  bill  of  exceptions^  or 
so  plainly  identified  therein,  that  there  cannot  possibly  be  any  mistake  as  to 
what  is  referred  to.    ifarmos  v.  Ohandkr,  160. 

2.  A  return  of  a  justice,  amending  his  transcript,  is  a  part  of  <3ie  record,  and 
may  be  read  to  the  jury,  to  show  the  matters  in  issue.  Cooper  y.  Woodmw  A 
Oofeen^  189. 

3.  Where  the  derk  of  adiotrict  ooort  oertifled  that  certain  papas  which  pre- 
ceded his  oertificatey  was  a  true,  petfedf  and  oompMs  transcript  of  the  proceed- 
ings in  the  cause ;  and  where  after  the  papers,  was  one  purporting  to  be  a  bill 
of  exceptions,  which  was  in  no  manner  certified  to  be  a  part  of  the  .record,  con- 
tained nothing  more  than  the  title  of  the  cause,  and  the  signature  of  the  judge. 
to  connect  it  with  the  cause,  and  did  not  appear  to  have  been  filed  in  court ; 
JSEbU^  That  the  Supreme  Court  could  not  treat  the  paper  as  a  part  of  the 
record.     Oonradand  Go.  y.  Baidumij  207. 

4.  Where  a  record  presents  conflicting  dates  as  to  any  fact  in  a  cause,  being 
governed  by  one  of  which,  the  appellate  court  would  find  error,  while  by  the 
other  there  would  be  no  error,  that  court  will  be  guided  by  that  which  will 
sustain  the  judgment  below.    lb. 

5.  Where  it  appeared  from  the  record  as  certified,  that  on  the  8th  of  April, 
1856,  the  defendant  filed  his  answer,  and  leave  was  given  to  file  a  replication^ 
and  where  pleas  of^  nxdHel  record  and  former  recovery,  were  found  in  the  tran- 
script, but  Uie  date  of  their  filing  waa  not  shown ;  and  where  on  the  15^  of 
the  same  month,  there  was  judgment  for  the  plaintiff  on  ^e  first  plea,  and 
leave  given  to  file  theseoond ;  and  where  on  the  16lh,  tito  plafaitiff  had  jQdg> 
ment  on  the  second  ple%  and  then,  the  record  states,  an  amwer  woe  filed; 
and  where  after  the  judgment  on  the  firet  plea,  the  plaintiff  moved  for  final 
judgment^  which  was  overruled;  the  seoond  plea  filed,  and  the  issue  on  that 
being  decided  for  the  plaintiff,  the  defendant  filed  an  affidavit  for  a  oontina- 
anoe^  which  was  held  to  be  sufficient,  and  the  cause  oontinued :  Bdd^  Thai 
as  the  record  left  it  doubtful  when  the  answerwaa  filed,  this  court  would  pve-^ 
Bume  it  to  have  been  filed  on  the  earliest  day  named  in  the  reoonL    /k 

6.  A  court  will  pay  attention,  and  give  credit  to  its  own  records  and  pro- 
ceedings without  fiirther  testimony  to  establish  them,  than  the  production  of 
the  proceeding  itself;  and  especially  is  tbis  true,  where  such  proceedings  have 
taken  place  in  the  same  cause,  or  in  another  cause  between  the  same  parties^ 
or  tiiose  under  whom  they  claim.    Earriaon  y.  Kramer  d  aL,  &43. 

7.  Where  a  complainant  in  his  ImU,  refers  to  such  records  and  proceedinga^ 
and  asks  that  they  may  be  taken  as  a  part  thereof  they  stand  as  exhibits,  to 
which  he  can  refer,  and  upon  which  he  may  rely,  upon  the  final  hearing,  with- 
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oul  pfoof  of  their  g«iuuii68ie08|  onkflB  thej  shall  he  ia  aome  manner  denied  or 
impeached.    /& 

REHEARING. 

.1.  The  Supreme  Ck>nit  poseesaee  the  power  to  grant  a  Tehearing  in  a  case, 
which  has  been  affirmed,  in  ooDsequence  of  one  of  the  judges  of  the  court  be- 
ing disqualified  firom  acting,  and  a  diyision  of  opinion  between  the  other  two 
judges.    Zetglary.  Vance^  528. 

2.  And  where  in  such  a  case,  after  a  rehearing  had  been  ordered,  a  motion 
was  made  to  set  aside  the  order  granting  a  reheating,  on  the  ground  that  the 
court  had  no  authoritj  to  set  aside  the  judgment  of  affirmance,  the  motion  wss 
crerruled.    Ih. 

3.  Under  the  rules  of  the  Supreme  Court,  on  applications  fbr  a  rehearing,  the 
opposite  party  has  no  hearing ;  and  after  a  rehearing  is  granted,  such  pivty  is 
entitled  to  a  reasonable  time  in  which  to  prepare  for  the  re-argument,  after  be- 
ing notified  of  the  rehearing.    Ih. 

4»  An  application  to  set  aside  a  decree  in  equity,  and  grant  a  rehearing^ 
must  be  made  by  petition,  with  notice  to  the  complainant^  according  to  the 
regular  course  of  chancery  prooeedinga   TkrockmorUm  ▼.  Skut  and  Dwin,  580. 

6.  Where  at  the  April  term,  1855,  of  the  Marion  District  Courts  a  decree  in 
chancery  was  rendered  in  favor  of  the  complainant ;  and  where  at  the  Febru- 
ary term,  1856,  of  the  same  court^-^after  two  terms  of  court  had  intervened — 
one  of  the  respondents,  without  notice  to  the  complainant,  filed  a  motion  or 
petition  to  set  aside  the  decree,  and  grant  a  rehearing,  on  the  ground  of  the 
absence  of  the  attorney  of  such  respondent  which  application  was  not  sworn 
to,  or  supported  by  testimony,  and  which  application  was  sustained,  tiie  decree 
set  aside,  and  a  rehearing  granted,  at  the  costs  of  the  complainant,  and  where 
the  order  of  the  court  on  the  application,  did  not  state  any  reason  for  setting 
aside  the  decree,  which  decree  was  regular  upon  its  fboe ;  the  order  setting 
aside  the  decree,  and  opening  the  cause  for  a  rehearing,  was  annulled,  and  the 
decree  originally  entered,  ordered  to  stand  in  fUll  force.  « lb. 

REMEDY. 

1.  The  lex  loci  coniraciui  governs  as  to  the  nature,  validity  and  interpreta- 
tion of  the  contract ;  but  the  lex  fori  governs  in  matters  pertaining  to  the  reme- 
dy.    Scwary  v.  Savory ^  271. 

2.  The  law  of  set-off  belongs  to^  and  is  a  part  of  the  remedy.    Jb. 

3.  Laws  relating  to  eontracts  and  to  their,  enforcement,  affect  either  the  ooa- 
tract  itself  or  the  remedy.    Bel/enstein  <fc  Gore  v.  Covet  287. 

4.  Those  granting  exemptions  fiom  execution,  affect  the  remedy.    Ih. 

6.  The  exemption  of  a  homestead,  subject  to  the  qualifications  and  limita- 
tions  propounded  in  Braneon  v.  EinsUf  1  Howard,  311 ;  McOraeken  v.  Hay' 
ward,  2  lb.  228 ;  and  OanmU^^e  Leasee  v.  Ikvinff,  2  lb.  608,  is  as  truly  a  part 
of  tiie  remedy,  as  the  exemption  of  a  hotBo,  or  other  artide  of  property.    Ih, 

^  REPLEVIN. 

1.  Where  M.  broug^  his  action  of  replevin  against  B^  who  claimed  to  hold 
the  property  as  sheriff,  by  vutue  of  certain  executions  agadnst  &,  in  which  action 
the  principal  question  was»  whether  a  certain  sale  of  the  property  by  S.  to 
M.  was  frandulMit  and  void  as  to  the  creditors  of  S.,  and  on  the  trial  the 
court  instructed  the  jury  as  follows :  "  1.  If  they  believe  ttom  the  evidence^ 
that  the  sale  of  the  property  by  S.  to  M.  was  made  to  defraud  S.'s  crediton^ 
the  sale  was  fl^nduleot  and  void.    2.  If  they  are  satisfied  by  the  weight  of 
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•videnoe,  that  8.  sold  the  property,  and  stni  kept  poasenion,  the  sale  was 
Yoid,  unlesB  there  was  a  hill  of  sale,  acknowledged  and  recorded,  like  deeds 
of  real  estate.  3.  If  they  find  that  defendant  levied  on  the  property,  and 
held  it,  hy  virtae  of  his  office,  as  sherifl^  they  will  find  for  the  defendant,"  to 
which  instructions  the  defendant  excepted;  ffdd,  1.  That  giving  the  word 
9dle  its  proper,  legal  signification,  and  bearing  in  mind  that  there  must  be  a 
vendee  as  well  as  a  vendor  in  such  sales,  the  first  instmction  was  correct. 
3.  That  if  the  second  instmction  means,  that  the  sale  would  be  void  as  be- 
tween IC.  and  S.,  unless  there  was  a  bUl  of  sale,  executed,  acknowledged, 
and  recorded,  it  is  clearly  erroneous ;  but  that  if  it  related  to  the  rights  of 
existing  creditors  of  S.  or  subsequent  purchasers,  without  notice,  it  was  sub- 
stantially correct  3.  That  the  third  instruction  was  erroneous,  and  ooold 
be  true  in  no  probable  state  of  the  case.    MiOcr  v.  Bryant  68. 

2.  Where  in  an  action  of  replevin  for  certidn  cattle,  the  defendant  answered, 
denying  the  plaintiff's  right  to  the  possession  of  the  cattle,  and  also  alleged  as 
a  special  ground  of  defence,  that  the  cattle,  (which  he  admits  to  be  the  prop- 
erty of  the  plaintifi),  did,  on  the  17th  day  of  August,  1856,  trespass  upon  the 
unincloeed  land  of  defendant,  and  while  so  trespassing,  and  after  he  had  suf- 
fered damage  thereby  to  the  amount  of  fiity  dollars,  he  distrained  the  same,  as 
he  had  a  right  to  do ;  and  while  thus  lawflilly  distrained,  and  while  he  thus 
rightAiUy  had.  the  possession,  the  said  plaintiff  replevied  the  said  cattle,  with- 
out paying,  or  offering  to  pay  for  the  damages  so  sustained,  to  which  answer 
the  plaintiff  demurred,  and  the  demurrer  was  sustained  by  the  court ;  and  where 
the  defendant  refused  to  answer  over,  and  judgment  was  thereupon  rendered 
against  him ;  Beldf  That  the  demurrer  was  properly  sustained.  Wagner  t. 
Bissau,  396. 

REPLICATION. 

1.  Where  the  plaintiff  in  an  action,  filed  a  replication  denying  generally  the 
new  matter  set  up  in  the  answer,  and  thereupon  the  parties  went  to  trial ;  and 
where  it  was  assigned  for  error  in  the  Supreme  Court,  that  the  plaintiff  having 
fkiled  to  reply  specifically  to  the  affirmative  defence  set  up  in  the  answer,  has 
admitted  fiokcts  which  constitute  a  defence,  and  therefore  judgment  should  have 
been  for  the  defendant ;  Hdd,  That  if  any  more  specific  rephcation  was  neces- 
sarv  to  secure  an  impartial  triiU,  the  defendant  should  have  brought  the  matter 
beiore  the  District  Court,  by  motion  or  demurrer ;  and  that  having  gone  to  tiial 
on  the  issue  joined  on  the  defendant's  answer;  this  court  could  not  interfere 
with  the  verdict,  fer  the  reason  that  the  replication  was  not  sufficiently  spedflc 
Harmon  v.  Chandler,  150. 

2.  A  replication  is  not  necessary  to  complete  the  issue,  where  it  is  fiilly  joined 
by  petition  and  answer.    Ibrd  v.  WeacoUf  286. 

3.  It  is  the  affirmative,  and  not  the  negative  allegations  of  on  answer,  that 
are  admitted  by  a  failure  to  deny  the  same  by  replication.    lb. 

4.  Where  a  garnishee  answo^,  denying  that  he  was  indebted  to  the  origin- 
al defendants,  or  that  he  had  in  his  possession  any  property,  rights  or  creSts^ 
belonging  to  them ;  and  also  set  forth  that  he  held  in  Ids  hands  the  proceeds  of 
obtain  property  assigned  to  him  for  the  benefit  of  certain  creditors  named  in 
the  agreement  between  the  defendants  and  the  garnishee ;  and  where  the  plain- 
tiff asked  leave  to  file  an  amended  replication,  which  alleged :  "  1.  That  Uie  as- 
signment under  which  the  garnishee  acted,  embraced  all  the  property  of  the 
defendants  not  exempt  from  execution ;  that  it  was  made  in  contemplation  of 
insolvency ;  that  it  was  made  with  intent  to  hinder  and  delay  the  creditors  of 
the  defendants ;  and  that  it  was  flwidulent  and  void  as  against  such  creditors. 
2.  That  the  said  garnishee  is  indebted  to  the  said  defendants^  or  one  of  them^ 
that  he  owes  them,  or  one  of  themi,  money  or  property  not  yet  due ;  and  thai 
he  has  in  his  possession  or  oontrol,  property,  rights,  credits,  and  effects,  of  the 
said  defeodaatSi  or  one  of  thern^"  which  leave  was  refiised ;  Held,  That  thft 
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pUdntiff  had  the  ri^t  to  show  that  the  assignment  was  void,  under  chapter  62 
of  the  Code ;  and  that  the  court  should  have  allowed  the  amended  replication 
to  be  filed.    Bdib  v.  Ptestan^  325. 

RIPARIAN  OWNER. 

1.  The  common  law  knows  but  two  lines — ^the  medium  flum  aqua  and  high 
water.  If  the  stream  be  navigable,  the  boundary  of  the  adjoining  land  is  the 
one;  if  not  navigable,  the  boundary  is  the  other.    MsManus  v.  Carmickadj  1. 

2.  By  the  common  law,  the  riparian  proprietor  on  navigable  waters^  owns 
to  high-water  mark  only,  and  this  rule  applies  to  the  Mississippi  river.    Ih. 

SEDUCTION. 

1.  Sections  1696  and  1697  of  the  Oode,  contemplate  that  the  person  seduced 
shall  be  unmarried  at  the  time  of  such  seduction.     Oover  v.  DiU^  33*7. 

2.  Where  in  an  action  for  seduction,  the  petition  alleged  a  promise  of  mar^ 
riage,  for  the  purpose  of  specifying  the  manner  in  which  the  defendant  prao- 
tloed  his  flattery  and  deception,  and  it  did  not  appear  from  the  record  that  the 
plaintiff  claimed  damages  for  the  breach  of  this  promise ;  and  where  the  defend* 
ant  asked  the  court  to  instruct  the  jury  as  follows :  "  1.  That  this  suit  is  brought 
for  seduction  only,  and  not  for  breach  of  promise  of  marriage ;  and  that  such 
promise,  if  any,  cannot  be  considered  in  reference  to  the  measure  of  damage. 
2.  That  if  any  promise  of  marriage  was  made  by  the  defendant  to  plaintiff,  &b 
has  a  right  to  bring  her  action  for  a  breach  (if  any)  of  such  promise ;  and  the 
same  cannot  be  taken  into  consideration  by  the  jury,  in  measuring  the  dam- 
ages ui  this  case,"  which  instructions  were  refused ;  Hddf  That  the  instructions 
were  inapplicable,  and  properly  refused.    Ih. 

3.  Where  in  an  action  for  seduction,  the  petition  alleged  that  the  plaintiff, 
at  the  time  of  the  seduction,  was  an  unmarried  female,  which  was  not  denied 
by  the  answer ;  and  where  the  defendant  asked  the  court  to  instruct  the  juiy 
as  follows:  "  That  to  sustain  this  action,  the  plaintiff  must  prove  that  she  was 
unmarried  at  the  time  of  the  alleged  seduction,"  which  instruction  was  refused ; 
Meidf  That  the  instruction,  although  correct,  was  properly  reftised.    Ib.\ 

SERVICE. 

1.  InsufBcient  service  cannot  have  the  effect  of  quashing  the  original  notice, 
and  dismissing  a  cause.     Cheever  v.  Lane^  296. 

2.  At  most)  it  can  only  affect  the  service  itself  and  work  a  continuance.  Ih. 

3.  Where  in  an  action  on  a  transcript  of  a  judgment  rendered  in  the  state  of 
Pennsylvania,  it  appeared  from  the  transcript,  that  a  sunmions  was  issued 
June  21st,  1838,  and  returned  as  follows:  "Summoned  by  copy  of  original, 
left  at  the  residence  of  defendants,  May  13,  1838."  Held^  That  the  evidence  ol 
personal  service  on  the  defendants,  was  sufficient  in  the  courts  of  this  state. 
Taylor,  Shipton  db  Co.  v.  Runyan  dk  Braum,  474. 

SET-OFF. 

1.  Courts  of  equity  follow  the  law  in  regard  to  matters  of  set-off,  unless 
there  is  some  intervening  equity  going  bejond  the  statute  of  set-of^  which 
constitutes  the  basis  of  set-off  at  law.    Davis  elalY.  MiBnumf  163. 

2.  Such  natural  equity  arises  when  there  are  mutual  credits  between  the 
parties,  or  where  there  is  an  existing  debt  on  one  side,  which  constitutes  the 
ground  of  a  credit  on  the  other,  or  where  there  is  an  express  or  implied  under- 
standing that  the  mutual  debts  shall  be  a  satisfiiction  or  set-off  pro  ianto  be- 
tween the  partie&    Ih. 


650  IKDEZ. 

8.  The  mere  ezifltenoe  of  distinct  debti,  without  mntiial  aredit^  wiUnKt  gi^ 
s  right  oi  set^flf  in  equity.    lb. 

4.  In  the  case  of  matnal  debts  in  the  same  right,  as  mutual  joint  debtor  or 
mutual  separate  debts,  the  insolvency  of  either  party,  will  entitle  the  other,  in 
equity,  to  set  off  his  debt  against  the  debt  of  the  insolyent,  without  any 
otiier  intervening  equity,    Jb, 

5.  Where  there  is  some  new  equity  to  JustiQr  it,  as  ftaud,  or  where  tfai 
party  seeking  relief  is  only  surety  ibr  a  debt,  really  separate,  j<Mnt  and  sepanle 
debts  may  be  set  off  in  equity.    Ih. 

&  Where  no  special  equities  intervene,  a  court  of  equity  will  not  refiise  re- 
lief by  way  of  set-off^  on  the  ground  that  the  claim  sought  to  be  set  off  ii 
unliquidated ;  but  will  allow  the  complainant  to  have  the  damages  aBoe^ 
tained,  and  when  so  ascertained,  allow  the  same  to  be  set  oSpro  tontoagaimrt 
tite^olaun  of  the  other  party.    lb. 

Y.  The  mere  fact  that  a  set-off  would  be  in  conformity  with  the  principles  of 
natural  equity  and  justice,  is  not  sufficient,  of  itseli^  to  bring  the  set-off  within 
the  jurisdiction  of  a  court  of  equity ;  and  even  where  there  are  mutul 
debts,  which  may  be  set  off  m  equity,  the  right  of  set-off  is  extingiiiflbedl)7 
s  bonafidB  assignment  of  one  of  the  debt&    lb, 

8.  The  law  of  set-off  belongs  to,  and  is  a  part  oij  the  remedy.  Savory  f. 
Savory^  271. 

SKTTIKG  OUT  FIRK 

1.  A  person  setting  out  fire  on  his  own  premises,  who  uses  sach  care  tad 
diligence  to  prevent  it  ftom  spreading,  as  a  man  of  ordinary  caution  would  em- 
ploy to  prevent  it  ftom  injuring  his  own  preperty,  is  not  liable  for  the  d^agt 
which  it  may  do  to  the  premises  or  proper^  of  others.    Eanion  v.  Ingrami,  81. 

3.  De  IVanoe  v.  Spender^  2  G.  Greene,  462,  cited  and  followed.    Ih, 

SLANDER. 

1.  Td  ehaiise  a  woman  with  causing  or  procuring  an  abortion,  is  not  to 
chaige  her  with  the  crime  of  murder,  under  the  law  of  Iowa.  Abrams  ▼.  f^ 
thee  and  m/t,  274. 

2.  Where  there  is  no  law  punishing  the  act  of  causing  or  procuring  an 
abortion,  at  the  time  of  the  speaking  of  the  word^  to  charge  a  person  with  anch 
an  act,  is  not  actionable,  per  ae.    lb, 

3.  Where  in  an  action  for  slander,  the  alleged  slanderous  words  were  sob- 
stantiallv  as  follows :  "  She  is  a  bad  woman ;  she  has  destroyed  with  ins^ 
ments,  children  ance  she  has  been  here ;  she  has  destroyed  one  or  twocbildrsa 
aince  she  has  been  here;  she  u^es  medicine  and  kills  her  children;  she  de- 
stroys her  children,'*  which  were  alleged  to  have  been  spoken  on  the  first  day 
of  January,  1865 ;  and  where  on  the  trial,  the  defendant  asked  the  oonitto 
instruct  the  jury  as  follows:  "  Words  charging  a  woman  with  causing  or  yto* 
dudng  an  abortion,  m  this  state,  smce  the  firet  day  of  July,  1851,  are  nochi 
themselves  actionable ;  that  produdng  an  abortion,  before  tiie  child  is  quick, 
is  not  now  a  crime  in  Iowa,  and  has  not  been  since  July  1,  1851 ;  and  thit 
chaiging  a  fomale  with  havhig  produced  an  abortion,  under  sudi  drcumstaneej 
is  not  actionable,"  which  instructions  the  court  refosed  to  give ;  Bdd,  Tm 
the  instructions  were  improperly  refosed.    Jb, 

SOUND  PRIOK. 

1.  A  sound  price  ordinarily  implies  that  a  sound  artiole  is  to  bo  reoeivediB 
return.     Waidronf  adnmistraior  v.  ZoUHcofer^  108. 
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2.  On  the  other  hand,  the  &ilare  to  give  a  toond  iRi9e,  is  orcUnadly  i^atroiig 
oironmHtftnoe,  but  not  oonolusive,  to  show  that  the  parties  contracted  in  view 
of  defectSi  or  the  actual  yalue  of  the  thing  sold.    lb. 

«   8PB0IFI0  PBRPOBltANCB. 

1.  0.  M.  B.,  being  the  wanrantee  of  land  warrant  Na  10,215,  sold  it  to  1?^ 
who  sent  jt,  with  others,  to  H.,  to  be  located  on  contract.  On  the  23d  of  March, 
1852,  IC.  entered  into  an  agreement  with  T.  F.  B.,  and  at  his  request,  located 
the  warrant  on  the  southeast  quarter  of  section  five,  in  township  79,  norUi 
of  range  43,  and  gave  T.  F.  B.  a  bond,  in  M.'s  own  nanie,  covenanting  to 
make,  or  procure  to  be  made,  a  deed  for  the  premises,  and  reciting  that  T. 
F.  B.  had  executed  his  note  to  E,  for  the  payment  of  the  warrant.  On  the 
20th  of  September,  1852,  the  warrant  being  then  located,  0.  M.  B.  executed 
to  £.  a  title  bond  for  the  said  premises,  running  to  him,  his  executory  ad- 
ministrators, and  assigns,  covenanting  to  convey  the  said  land  on  or  before 
the  I2th  of  June,  1863,  provided  £.  should,  on  or  before  that  day,  pay  said 
0.  M.  B.  the  sum  of  $160,00.  Before  the  day  of  payment,  0.  M.  B..,died, 
and  there  was  no  administrator,  nor  any  one  to  whom  to  pay  the  money, 
until  after  the  debt  became  due,  when  H.  was  appointed  administiajtOE. 
After  this,  T.  F.  B.,  not  knowing  that  the  legal  title  to  the  land  was  in  0. 
IC  B.,  but  supposing  it  to  be  in  K,  filed  his  bill  against  B.  lor  a  specific;  per- 
fbrmance  of  th»  contract  to  convey,  made  by  M.,  and  in  October,  1854^  tiie 
District  Court  of  Soott  county,  rendered  a  decree  in  his  fiivor  fgainst  E.  for 
the  conveyanoe  of  the  land.  T.  F.  B.  afterwards,  August  21,  1855,  filed  his 
bill  in  the  same  court  against  E.  and  the  heirs  and  administrator  of  O.  M.  B.. 
mying  for  the  specific  performance  of  the  contract  between  0.  IC  JB.  and 
B.,  alleging  a  tender  of  the  money  due  to  H.,  the  administrator,  and  that  tho 
money  due  K  had  been  paid  into  court,  and  remained  in  the  hands  of  the 
derk ;  and  praying  that  H.  and  the  heirs  of  O.  1£.  B.  may  be  decreed  to  con- 
vey the  premises  to  the  petitioner,  and  that  the  money  paid  into  court  fixt  9. 
may  be  decreed  to  be  paid  to  H.  in  discharge  of  the  obligation  under  the 
bond  from  0.  M.  B.  to  E.  To  this  bill  there  was  a  demurrer,  whi<^  wati 
oremiled  by  the  court  Hdd,  1.  That  under  the  decree  agamst  E.,  T.  F.  B. 
stands  in  the  place  of  B,  and  can  claim  a  performance  dTthe  contract  between 
0.  M.  B.  and  E.  2.  That  the  covenants  in  the  bond  fi^m  O.  M.  B.  to  £.  were 
mutual  and  dependent,  and  neither  is  strictly  a  condition  precedent.  8.  That 
the  payment  of  the  money  on  the  part  of  E.  was  prevented  by  the  death  of  O. 
II.  B.,  and  this  being  the  act  of  God,  saved  the  forfeiture.  4.  ^^t  the  demur- 
rer was  properly  overruled.    Barron  v.  Easton  el  a2.,  76. 

2.  Where  in  a  suit  to  enforce  the  specific  pecformance  of  a  contract  to  Qon- 
vey  real  estate,  in  which  contract  the  complainant  was  to  perform  labor,  as  well 
as  to  pay  (noney,  it  appeared  that  he  had  performed  the  work,  and  paid  part 
of  the  money  according  to  the  agreement ;  that  he  was  prevented  from  pay- 
ing the  balance  of  the  money  on  the  day  it  became  due,  by  the  absence  of 
the  respondent;  and  that  he  had  tendered  the  money  due,  with  the  accruuig 
interest,  when  respondent  reftised  to  receive  the  money,  and  convey,  the 
land,  on  the  ground  that  the  day  of  payment  had  passed  by ;  ffeld,  That  the 
complainant  nad  shown  himself  sufficiently  prompt  to  perform  his  part  of 
the  contract,  and  was  entitled  to  a  specific  performance  of  the  contract  Olarh 
v.  Sears,  104. 

3.  Where  an  action  to  enforce  tiie  specific  paribrmance  of  a  oontnct  .to.  sell 
and  convey  real  estate,  was  brought  upon  a  written  oontrad,  which  pfovided 
that  tb»  respondent  ag^reed  to  *'aell  and  convey^  by  deed  of  speoial  waisant^v 
unto  J.  D.  Davis,  the  (land,  describing  it),  on  condition,  that- said. Da^ 
pay  promptly,  time  being  of  the  easenoe  of  the  contract,  a  certain  pr)m]ih 
aory  note,  given  Septen^r  lUh,  1853,  calling  for  $270^  payable  September 
17tii,  1854.  If  said  note  is  not  paid  when  due,  I  am  privileged  to  enter  upon 
and  ooeupy  said  land,  or  to  allow  said  Davis  to  do  so^  at  my  optiDo,t.  pro^ 
Tided  always  that  interest  is  paid  on  said  noteat  the  raike  of  ten  per  eentain 
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per  annum.  It  is  understood  by  the  parties  hereto,  that  the  said  Dayis  is 
to  pay  all  taxes  that  may  accrue  on  said  land,  and  not  to  cut  timber  except 
fbr  farming  purposes.  Then  this  bond  to  be  carried  into  full  eflfect,  pr6- 
▼ided  no  preemption  right  attaches  upon  or  vacates  my  present  entry  of 
•flaid  land,"  which  bond  was  dated  September  I7th,  1853;  and  where  the  bill 
alleged  that  before  the  note  matured,  the  respondent  made  a  verbal  agree- 
ment with  the  complainant,  by  which  the  latter  obtained  an  extension  of 
the  time  of  payment  for  six  months  beyond  the  time  originally  fixed  by  tbe 
contract,  in  consideration  of  which  the  complainant  agreed  to  pay  ten  per 
cent  interest  on  the  whole  amount  until  paid ;  and  fdso  alleged  a  tender, 
on  the  2d  day  of  February,  1 856,  of  the  full  amount  of  principal  and  interest 
due  on  said  note,  and  a  demand  of  a  deed,  which  was  refused ;  and  where 
the  answer  admitted  the  making  of  the  written  contract,  and  the  tender  and 
demand  for  the  deed ;  denied  any  subsequent  contract  for  the  extension  of 
time,  and  any  and  all  other  matters  alleged  in  the  petition,  and  averred  that 
the  complainant  having  &iled  to  pay  the  note  at  maturity,  according  to  the 
terms  of  the  written  contract,  the  respondent  held  said  contract  fbrfeited, 
and  so  declared  said  contract  no  longer  in  force ;  that  he  canceled  the  note^ 
and  claims  nothing  thereon ;  that  he  has,  since  the  maturity  of  said  con- 
tract, always  been  ready  and  wiUing  to  deliver  said  note  to  complainant, 
and  that  he  brings  the  same  into  court  to  be  delivered  to  him ;  to  which  no 
replication  was  med ;  and  where  but  one  witness  testified  to  the  extenaon 
of  time ;  Bej^  1.  That  time  was  of  the  essence  of  the  contract;  2.  'I  hat  the 
averment  of  the  bill,  that  the  time  of  payment  was  extended,  was  not  sus- 
tained by  sufficient  proo^  to  entitle  the  complainant  to  relief  Davis  v.  £SE»- 
vofu,  158. 

4.  On  the  14th  of  December,  1840,  L.  C.sold  to  G.  out-lots  25  and  26,  in  L. 
0.*s  second  addition  to  the  town  of  Davenport,  and  executed  to  G.  the  usual 
bond  for  a  conveyance,  bv  good  and  sufficient  warranty  deed.  G.  was  to  pay 
$500  for  the  lots ;  $75  of  which  was  paid  at  the  time,  $150  to  be  paid  on  June 
1,  1841,  and  the  balance  in  two  equal  installments,  in  twelve  and  eighteen 
mouths  fh)m  the  date  of  the  contracL  G.  never  resided  in  this  state,  nor 
have  his  heirs  resided  here  since  his  death.  G.  died  in  Ohio,  July  9,  1844^ 
leaving  eight  children,  all  of  whom,  except  one,  were  minors,  and  three  were 
Btill  minors  on  the  25th  of  April,  1834.  At  the  October  term,  1 842,  of  the 
fioott  District  Court,  L.  C.  brought  suit  against  G.  for  the  unpaid  purchaae 
money  due  on  the  bond,  to  which  the  defendant  appeared  by  attorney,  and 
a  judgment  by  nil  dicii  was  rendered  in  favor  of  L.  C.  at  the  June  term,  184d^ 
Ibr  the  sum  of  $464.20,  the  amount  of  the  principal  and  interest  due  on  the 
lots.  On  the  10th  of  July,  1843,  an  execution  issued  on  this  judgment| 
and  on  the  26th  of  August  following,  the  sheriff,  by  virtue  of  said  execution, 
Bold,  and  L.  0.  purchMcd,  the  southeast  quarter  of  section  1 4.  township  78, 
range  4,  for  $373.33,  and  said  out-lots  25  and  26,  for  $66.66  each.  Thia 
Bale  was  made  under  the  valuation  law  of  1843.  At  the  ICarch  term,  1844^ 
without  notice  to  G.  a  motion  was  made  by  L.  C,  to  set  aside  this  sale,  the 
oanae  for  which  is  not  shown ;  which  motion  was  sustained,  and  a  new  exe- 
cution ordered.  On  the  26th  of  March,  1844,  a  second  execution  issued  oa 
flaid  judgment,  under  which  the  sheriff  sold,  and  L.  0.  purchased  the  quar- 
ter section  above  described,  for  $270 ;  the  two  lots  for  $65  each ;  and  lot 
fbur  in  block  63,  for  $124^  making  in  all  $514.  At  the  time  of  the  second 
flale,  the  judgment,  interest  and  costs  (induduig  the  costs  on  the  first  exe- 
cution), amounted  to  $523.31.  When  the  first  sale  was  set  aside,  no  order 
was  made  as  to  which  party  should  pay  the  costs  attending  the  same.  h.  C. 
receipted  the  execution  in  fhll,  for  fajs  judgment  and  interest  The  property 
not  being  redeemed,  the  fiheriJOf  executed  to  L.  0.  a  deed  for  the  property. 
Lot  four  in  block  63,  was  sold  and  conveyed  by  L.  G.  to  G.  There  is  no  evi- 
dence to  show  that  G.  was  in  this  state,  subsequent  to  May,  1841.  About 
the  time  of  G.*s  death,  his  widow  and  the  older  children,  knew  something  of 
Us  having  purchased  certain  lots  of  L.  C.  in  Iowa,  but  had  the  impressbn 
that  their  rights  were  foi&ited  by  neglect,  or  fiulure  to  make  payment,  and 
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had  no  expeotatkm  of  any  benefit  therefrom,  until  about  April,  1864,  when  * 
one  of  the  heirs  flnt  visited  I>avenport  on  other  business.  It  does  not  vj^ 
pear  poeitiYel/,  that  the  widow  and  children  of  G.  had  knowledge  of  the  bond 
to  convey  the  oat-k>tfl^  at  the  time  of  his  death,  or  that  they  possessed  sooh 
knowledge  for  more  than  six  years  prior  to  April  26th,  1864.  In  April,  i854| 
the  heirs  of  G.  in  writings  demanded  of  L.  0.  a  speciiic  pei£>nnanoe  of  the 
oontract  to  oonvey  the  out-lots,  at  their  own  oosIb,  and  oflfered  to  pay  all  sums 
of  money  that  might  be  owing  on  the  oontraot.  L.  C.  refiised  to  oonvey. 
For  some  years  after  the  oontract  with  G.  property  in  Davenport  depreciated, 
but  it  has  since  greatly  increaBed  in  value.  On  a  bill  filed  by  the  heira  of  G. 
to  compel  a  oonveyanoe ;  HeU,  I.  That  the  complainants  were  not  barred  by 
the  lapse  of  six  years  aft»r  their  right  or  title  accrued,  fiom  prosecuting  their 
suit  2.  That  the  judgment  sgainst  G.  and  the  sale  of  the  premises,  under  the 
flame,  did  not  extingmah  the  right  of  the  complainants  to  call  for  a  spedfio 
performance  of  Uie  contract  3.  That  L.  G.  having  ^elected  to  hold  G.  u>  a 
performance  of  the  contract,  by  suing  on  the  note<rand  collecting  the  money, 
held  the  lots  in  trust  for  the  complainants,  and  shcmld  be  required  to  convey 
the  same.  4.  That  G.  having  appeared  by  attorney  in  the  suit  at  law  on  the 
notes,  his  heirs  could  not»  without  a  stronger  showing  than  is  made  in  thia 
case,  go  back  of  the  judgment,  and  show  that  it  was  rendered  for  too  much. 
6.  That  the  first  sale  on  execution  having  been  set  aside,  without  notice  to  G., 
Ia.  C.  could  derive  no  advantage  thereby^  and  was  liable  to  the  compiainanta 
for  the  amounts  bid  at  that  sale,  on  the  property.  Wright  etoLv.  LecUur^ 
221. 

5.  Where  in  an  action  to  enforce  the  specific  performance  of  a  contract  for 
the  sale  of  real  estate,  it  appeared  that  the  complainant  paid  part  of  the  consid- 
eration at  the  time  of  making  the  contract ;  that  on  the  day  when  the  final  pay- 
ment became  due  by  the  terms  of  the  contract,  he  went  to  the  house  ot  the 
vendor,  to  make  the  payment,  and  receive  his  title ;  that  the  vendor  was  absent 
flx)m  home ;  that  the  complainant  told  his  business  to  a  brother  of  the  vendor, 
and  offered  the  money,  who  replied  that  he  had  nothing  to  do  with  the  matter, 
and  could  not  receive  the  money ;  that  at  a  given  time,  the  parties  met  by 
agreement,  when  the  vendor  tendered  a  proper  deed,  which  the  complainaol 
declined  to  receive,  and  refused  to  pay  the  money ;  that  at  the  time  of  Uie  ten- 
der of  the  deed,  and  the  refusal  to  pay  the  money,  the  vendor  had  title  to  only 
a  portion  of  the  land ;  that  the  mother  of  the  vendor,  at  the  same  time,  ten- 
dered a  deed  tor  a  portion  of  the  land,  to  which  she  had  the  title,  but  de- 
manded two  dollars  more  per  acre,  than  the  contract  price ;  that  the  title  to 
another  portion  of  the  land,  was  in  other  parties ;  that  there  were  incumbrances 
on  the  land ;  that  there  was  no  proposition  by  the  vendor,  that  the  purchase 
money  should  be  applied  to  the  liquidation  oi  incumbrances ;  and  that  he  sub- 
Bequently  tendered  the  remaming  portion  of  the  purohase  money,  and  demanded 
a  deed ;  Hdd^  That  the  complamant  was  justified  in  withholding  the  purchase 
money,  and  refusing  the  deed,  under  the  circumstances,  and  that  he  liad  com- 
mitted no  default,  by  which  his  rights  under  the  agreement  were  Ibrleited. 
Skreck  v.  Fierce  el  o^,  350. 

6.  A  complainant  in  chancery,  may  ask  for  the  correction  of  a  mistake  in  a 
written  contract,  and  that  it  be  specifically  enforced,  when  so  corrected.  Bmg 
V.  Asfuoorth  el  oLf  452. 

7.  A  party  seeking  a  specific  performance  of  a  written  agreement,  stands  in  no 
difiiBrent  position  as  to  his  right  to  have  a  mistake  in  the  contract  corrected, 
than  a  party  resisting  such  specific  performance.    lb. 

8.  Where  in  a  proceeding  to  enforce  the  specific  performance  of  a  contract  to 
oonvey  real  estate,  it  appeared  that  the  land  was  described  in  the  cou tract  as 
foUows:  **  fifty-nine  31-100  acres  of  land,  being  so  much  of  the  west  liail'  of  the 
northeast  quarter  of  section  twelve,  in  township  eighty-one,  north  of  range  six 
of  the  fifth  principal  meridian ;"  and  where  it  was  objected  that  the  coatract  was 
void,  for  uncertainty  in  the  description  of  the  land ;  Mddf  That  the  dedcriptioa 
was  not  so  uncertain  as  to  render  the  contract  void.    lb. 
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STEAMBOAT. 

L  Where  in  an  action  agamst  a  steamboat,  for  4)aaiag>esftyr  thenon»peribim* 
anoe  of  a  contract  for  tha  tnuisportatioD  of  ftvigfat  ftom  Dnbnqne  to  ^  Paidy 
the  defendaat  offered  as  a  wttnesa,  the  master  of  the  boat^  vho,  being  sworn  aa 
his  voire  dtrs^  testified  as  ibtiows:  "I  was  captain  and  part  owner  at  tha 
time  when  the  contract  with  the  plaintiff  was  entered  inta  I  have  no  in- 
terest in  the  present  suit  I  sold  out  before  the  present  suit  was  instituted, 
and  before  it  was  thought  o£  Nothing  was  said  about  nny  daim  on  die 
part  of  the  plaintifl^  when  I  sold.  It  was  not  known  then,  tbat  he  intended 
any  proeeedingsj"  and  was  permitted  to  testily  in  chief!  against  the  objee- 
tiicmof  the  plaintiff;  and  where  there  was  no  eTidence,  showing  who  appeared 
as  owners  of  the  boat,  or  to  whom  the  witness  sold^his  interest  in  the  boat| 
or  upon  what  terms;  Hddf  That  the  witness  was  properly  admitted  to  teetii^. 
Wml  v.  Tha  Steamboat  BerUut  632. 

2.  Where  in  an  action  against  a  steamboat,  for  the  non-peiformance  of  a  oon- 
tnct  to  transport  certain  pork  from  Dubuque  to  St.  Paul,  which  contract  was  evi- 
denced by  fivo  bills  dT  lading,  signed  by  the  captain,  all  of  which  contained 
the  words,  "  shipped  in  good  order  and  condition,"  and  the  usual  reserra- 
tion  of  *'  unavoidable  daii^is  of  the  river  and  fire,  only  excepted,"  and  one 
of  which  contained  the  additional  clause:  "with  the  usual  privileges,"  the 
petition  alleged  that  the  goods  were  not  taken  to  their  destination,  tat  were 
stored  aud  left  at  Reed's  Landing,  some  eighty  or  ninety  miles  fh>m  St  Paul; 
and  where  the  owners  of  the  boat  appeared  and  answered,  that  the  pork  was 
unmerchantable,  and  that  the  plaintiff  sustained  no  loss  by  reason  of  the  de- 
lay or  otherwise ;  that  at  the  time  of  the  shipment  at  Dubuque,  the  plaintiff 
well  knew,  that  the  season  for  navigation  fixim  Dubuque  to  St  Paul  had 
passed,  and  that  the  regular  boats  in  said  trade  had  withdrawn  by  reason  of 
the  lateness  of  the  season,  and  the  extra  hazard  of  frost,  ice,  and  severe 
Weatiier,  whereby  the  navigation  was  liable  to  be  closed  at  any  day ;  that  the 
steamboat  Berlin  was  a  small  boat,  of  limited  capacity,  not  calculated  by 
size  or  form  for  speed,  and  ran  by  daylight  only,  all  of  which  was  known  to 
plaintiff;  that  the  plaintiff,  being  desirous  of  sending  a  quantity  of  pork  and 
flour  to  St  Paul,  and  other  points,  applied  to  the  captain,  to  undertake  the 
trip  from  Dubuque  to  St  Paul,  and  in  order  to  induce  him  thereto,  agreed 
with  the  captain,  that  if  at  any  point  on  such  trip,  the  &rther  navigation  of 
the  river  should  be  found  impracticable,  by  reason  of  the  cold  or  stormy 
weather,  or  if  the  said  captain  should  judge  it  unsafe  and  hazardous  to  pro- 
ceed farther,  then  he  might  store  said  pork  and  flour,  and  return ;  that  the 
captain,  relying  upon  such  contract,  agreed  to  make  the  trip ;  that  the  plain- 
tiff knew  Uie  goods  were  shipped  on  an  open  flat  boat,  to  be  towed  by  the 
steamboat,  as  well  as  on  the  steamboat ;  that  at  the  time  of  making  the  bills 
of  lading,  the  plaintiff  falsely  represented  to  said  captain,  that  the  said  spe- 
cial privileges  stated  in  the  agreement,  were  specially  named  and  written  in 
the  bills  of  lading ;  that  said  captain,  relying  upon  such  pretences  and  rep- 
resentations, signed  the  same,  without  any  explanation ;  that  the  boat  with 
all  due  dUigenoe,  accordmg  to  her  capacity  and  custom,  proceeded  on  her 
Toyage  ;  that  the  increasing  severity  of  the  weather,  and  the  high  winds  then 
prevailing,  hindered  and  delayed  the  boat,  so  that  on  arriving  at  Reed's  Land- 
ing, near' the  foot  of  Lake  Pepin,  the  farther  prosecution  of  the  trip  became 
impracticable,  and  said  captain  determined  that  he  could  proceed  no  farther 
with  an  open  flat  boat,  heavily  laden  in  tow ;  that  there  being  no  means  of  for> 
warding  the  goods,  they  were  stored  until  they  could  proceed  at  the  open- 
ing of  navigation  in  the  Spring;  that  in  February,  1854,  the  plaintiff  took 
possession  of  the  pork,  so  stored,  and  forbade  the  defendant  having  any  fiir- 
ther  power  or  control  over  the  same,  and  so  dischai^d  defendant  from  any 
ihrther  obligation  under  the  contract ;  which  answer  also  claimed  pay  lor  the 
freight,  pro  rata^  and  the  new  matter  in  which  was  denied  by  the  replication ; 
and  where  it  appeared  ftom  the  evidence,  that  pork  was  worth  from  $16  to 
$18,  at  Reed's  Landing,  and  $20  at  St.  Paul ;  that  the  boat  had  a  baige 
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a  flftt  in  taw,  on  wbidi  the  fireigfat  was  oonyeyed  in  part  or  wholly;  that 
therewaa  but  one  anginear  and  but  one  pilot,  and  he  a  raft  pilot  oidy,  and 
not  acquainted  with  &  river  above  Lake  Pepin ;  tliat  the  boat  could  run  by 
daylight  only,  for  some  reason  pertaining  to  hersell^  and  not  to  the  weather 
or  the  river;  and  that  the  freight  agreed  on  was  $1.50  per  barrel ;  and  where 
the  captain  of  the  boat  testifi^  as  follows :  '*  We  (plaintiff  and  captain)  both 
thought  it  might  very  likely  happen,  that  the  Berlin  would  not  be  able  to 
reach  St  Paul.    Plaintiff  said,  *  if  you  can't  get  through,  you  can  get  part 
through*    When  the  boat  started,  plaintiff  ran  to  the  river  bank,  and  said 
*if  you  can't  get  through,  tiy  and  get  to  Charley  Reed's,  and  deliver  Uie 
goods  there— he  is  the  best  man.'"    And  where  the  court. instructed  the 
jury  as  follows :  **  Although  it  is  a  general  principle,  that  a  written  contract 
cannot  be  varied  by  parol  evidence  of  instructions  given  before,  or  at  the  time 
the  contract  is  executed,  because  all  the  terms  of  the  agreement  are  sup* 
poaed  to  be  expressed  and  fixed  by  the  instrument ;  yet  you  may  take  into 
consideration  the  instruction  of  the  plaintiff  to  the  c^[>tain,  to  store  the  goods 
at  Reed's  T^inding,  in  the  event  he  should  be  unable  to  go  farther,  for  &i8  it 
not  a  variation  or  contradiction  of  the  written  contract    I  say,  that  so  fiur  as 
it  would  go  to  show,  that  the  defendant  was  entitled  to  store  the  goods,  if  it 
was  impossible  for  the  boat  to  proceed  fiuther,  because  of  the  dangers  of  the 
river  and  the  closing  of  navigation,  it  would  not  be  a  variaiion,  but  on  the 
contrary,  as  rather  supporting  it,  for  the  bill  of  lading  excepts  the  unavoida- 
ble dangers  of  the  river,  ai&  reserves  the  'usual  privileges,'  which  is  ad- 
mitted to  be  the  privilege  of  storing,  when,  by  reason  of  unavoidable  danger 
fbom  ice,  the  fiurther  prosecution  of  the  voyage  is  impracticable;"  to  which 
tiie  plaintiff  excepted;  Hd^  1.  That  the  danger  of  interruption  of  the  navi- 
ffation,  entered  into,  and  beoEune  a  part. of  the  contract    2.  That  a  boat  taking 
freight  in  November,  to  carry  txom  Dubuque  to  St  Paul,  is  bound  to  tran»> 
port  it  to  that  place ;  but  it  is  not  naeeammiiy  bound  to  convey  it  there,  dur- 
ing the  tame  season,    3.  That  if  the  navigation  becomes  impracUoaJble^  in  con- 
sequeuoe  of  the  cold,  the  storms,  or  the  ice  of  the  season,  the  boat  is  excused 
fbom  Ihm  fhlfilling  the  contract,  either  on  the  ground  of  the  act  of  the  Higher 
Power,  or  because  of  the  nature  of  the  contract,  and  the  contingencies  which 
may  well  come  within  the  contemplation  and  foresight  of  the  parties,  or  in 
view  of  the  clause  excepting  the  unavoidable  dangers  of  the  river.    4.  That 
under  one  or  the  other  of  these  views,  the  boat  had  a  right  to  stop  and 
turn  about,  if  the  voyage  became  wnpracUcabk,    6.   That  the  dedarationa 
of  the  plaintifll  as  proven  by  the  captain,  were  not  to  be  viewed  as  vary- 
ing the  contract^  or  changing  the  liability  of  the  boat,  but  were  to  be 
regarded  only  as  directions  with  whom  to  stoM  the  goods,  if  the  boat  waa 
obliged  to  stop.    6.  That  the  instruction  contained  nothing  but  what  pertained 
to  &  contract    Ih, 

3.  Where  in  such  a  caae^  the  court  instructed  the  jury  as  follows:  "If  at  the 
time  the  goods  were  shipped,  the  plaintiff  knew  the  character  and  capacity  of 
the  Berlin,  and  chat  it  was  necessary  for  her,  in  order  to  cany  this  fireight,  to  tow 
in  flat  boats^  and  that  she  could  run  only  in  daylight,  it  would  be  your  duty 
to  consider  that  the  contract  was  entered  into  by  both  parties,  in  reference 
to  these  things;  and  the  plaintiff  can  only  demand  that  the  boat  should 
make  such  sp^  as  such  a  boat  oonld  reasonably  makcy  and  encounter  only 
such  obstacles  and  risks  as  she  could  encounter  with  safety.  The  question 
is  not,  what  could  a  hu-ger  and  better  boat  have  done,  but  what  could  this 
boat  have  done,  with  due  diligence  ?  and  this  will  refer,  not  only  to  the  time 
when  the  goods  were  stored,  but  to  any  subsequent  time  during  the  season  ;'* 
Bsid,  That  the  instniotion  was  erroneous,  and  should  not  have  been  given.  lb. 

4  And  where  in  such  a  case,  the  plamtiff  requested  the  court  to  give  the  fol- 
lowing instructions :  "  That  it  was  the  duty  of  defendant  to  have  a  boat,  staunch, 
■trong,  and  fit  lor  the  business  of  transporting  fieight  from  Dubuque  to  St 
Paul,  at  the  season  of  the  year  when  the  contract  was  entered  into.  2.  That 
it  waa  the  duty  of  the  defendant,  to  have  oflOcera,  engineefB,  and  crew,  suifi- 
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dent  in  number  and  oompetency,  to  man  the  boat  constantly,  da/  and  nighty*' 
wliich  instructions  were  refused ;  Held,  That  the  instructions  were  impioperff 
refused.    lb. 

5.  And  where  in  such  a  case,  the  plaintiff  asked  the  court  to  instruct  the 
jury  as  follows :  '*  That  the  good  order  in  which  the  defendant  admits  by  the 
bills  of  lading,  the  goods  were  received,  refers  only  to  the  external  condition, 
and  not  to  the  state  of  the  pork  itselj^  with  reference  to  its  soundness,"  whudi 
instruction  was  refused ;  Edd,  That  the  instruction  should  have  been  giyen. 
lb, 

SUBMISSION  TO  ARBITRATORS. 

1.  In  whatever  manner  a  controversy  is  to  be  settled,  the  subject  matter  of 
it  must  be  ascertained  and  made  definite.     Woodvfard  v.  AtwateTf  61. 

2.  The  only  exception  to  this  rule  is,  where  there  is  a  submission  to  arbitra- 
tors of  all  matters  in  controversy  between  the  parties,  which  would  embiaoe 
each  particular  matter.    lb. 

3.  Where  an  agreement  to  submit  to  arbitrators  read  as  follows:  "We,  IC. 
W.  and  D.  G.  A.,  severally  agree  and  bind  ourselves  to  arbitrate  a  matter  of  con- 
troversy relating  to  a  certain  piece  of  land  in  ssdd  county.  We  have  agreed  on 
the  following  persons  as  arbitrators  in  said  cause,  to  wit :  Henry  Crow,  Martin 
Braddock,  and  David  Macey,  all  of  Marshall  county ;  and  also  further  agree 
that  they  will  appear  before  £lias  Walraven,  acting  justice  of  the  peace,  [in]  said 
oounty,  who  wUl  have  charge  of  the  case,  according  to  law.  We  agree  to  ap- 
pear before  said  court  the  14th  day  of  January,  A.  D.  1854;"  and  where  the 
said  arbitrators  awarded  "  that  the  said  A.  should  pay  to  said  W.  the  sum  of 
fifty  dollars  for  a  claim  that  the  said  W.  held  on  a  piece  of  land  named  in  their 
submission,  which  land  was  entered  by  said  A. ;"  Ileldy  That  both  the  submis- 
sion and  award  were  bad  for  uncertainty.    lb. 

SUBMISSION  TO  A  VOTE  OF  THE  PEOPLE. 

1.  The  submission  by  the  county  judge,  of  three  several  propositions  at  the 
same  time,  to  a  vote  of  the  people,  will  not  of  itself  render  invalid  the  proceed- 
ings under  such  suomission,  if  each  proposition  submitted,  in  other  respeds 
meets  the  requirements  of  the  law.    McMillan  etoLr.  Lee  County,  dbCy  311. 

■ 

2.  In  order  to  render  the  vote  of  any  validity,  and  to  confer  any  authority  bj 
it  upon  the  county  judge,  all  the  requisites  of  the  statute  must  be  complied  witb, 
in  reference  to  each  question  or  proposition  submitted  to  the  vote.    Jb. 

3.  No  vote  of  the  people  adopting  a  proposition  submitted  to  them  involving 
the  borrowing  or  expenditure  of  money,  is  of  any  effect,  unless  therQ  has  ac- 
companied the  question  submitted,  a  provision  for  levying  a  tax  to  pay  the  sub- 
scription or  money  borrowed,  and  unless  the  people  adopt  the  tax  alsa    lb. 

4.  It  is  not  required  under  the  law,  that  tliere  should  be  a  distinct  provision 
for  levying  the  tax,  in  the  proposition  submitted  to  the  people^  to  be  voted  for 
separately  from  the  question  of  subscribing  the  stock ,-  but  to  render  the  vote 
adopting  the  proposition  to  subscribe  stuclc  in  the  name  of  the  county,  of  any 
effect,  the  proposition,  and  each  of  them,  if  more  than  one  is  submitted, 
must  be  accompanied  by  a  provision  for  laying  a  tax  to  pay  the  subscrip- 
tion,   lb. 

5.  As  every  proposition  for  the  borrowing  or  expenditure  of  money  by  a 
county,  and  for  the  laying  a  tax  to  pay  the  same,  receives  its  vitality  as  a  law, 
fh>m  the  majority  of  the  votes  of  the  people  cast  in  its  favor,  the  vote  of  the 
people  should  be  permitted  to  be  cast  for  or  against  the  proposition  submitted, 
without  restraint  upon  the  free  expression  of  their  choice.    lb. 

6.  Where  in  a  proceeding  to  declare  certain  proceedings  of  the  countjr  jiidg>e 
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of  Lee  county  illegal  and  void,  and  to  restrain  him  from  taking  stock  in  the 
name  of  the  ooontj  in  three  eeyeral  raahroad  oompanies,  and  flrom  issuing  the 
bonds  jDf  the  county  in  payment  thereof  the  petition  alleged,  that  the  9aid 
county  judge  was  a.bout  to  subecribe  stock  for  the  use  and  benefiti  and  in  the 
name  of  the  county  of  Lee,  in  three  several  railroad  companies  (naming  them), 
to  Uie  amount  of  $160,000,  in  each,  and  to  issue  the  lx>nd8  of  tho  coimfy  for 
that  sum,  payable  in  twent^  years,  with  eight  per  cent  annual  interest^  pay- 
able semi-aimually  in  the  city  of  New  York;  that  to  provide  for  the  payment 
of  the  interest  and  principal  of  said  bonds,  it  was  proposed  to  levy  an  annual 
tax  of  one  per  centum  on  the  real  and  personal  property  of  the  citizens  of  said 
county,  so  long  as  the  same  may  be  necessary  for  the  object  intended;  that 
the  county  judge  daimed  to  exercise  this  right  and  authority  by  vurtue  of 
certain  proceedings,  which  are  set  out  in  the  petition,  from  which  it  appears 
that  at  a  special  eleetion,  directed  to  be  held  at  the  usual  places  of  holding 
elections  in  Lee  county,  on  the  10th  of  September,  1866,  the  electors  of  said 
county  were  required  to  determine  by  their  votes,  whether  the  county  of  Lee 
should  subscribe  for  itodc  to  the  amount  of  $160,000  in  each  of  three  railroad 
companies,  (naming  them);  the  said  stock  to  be  paid  in  the  bonds  of  said 
county,  bearing  interest  at  the  rate  of  eight  per  eentum  per  annum,  and  whe- 
ther in  addition  to  the  usual  taxes,  an  annual  tax  of  not  exceeding  one  per 
centum  on  the  taxable  property  of  the  counlr,  to  be  continued  fit>m  year  to 
year,  so  long  as  the  same  was  required,  should  be  levied,  to  be  applied  to  the 
liquidation  of  the  principal  and  interest  of  the  bonds  aforesaid;  that  the  eleo^ 
tors  were  requir^  to  vote  on  each  proposition  for  the  subscription  to  tbe- 
stock  of  each  of  said  railroad  companies,  separately;  that  it  was  stipulated  inp 
the  proposition  submitted,  and  the  notice  given  to  the  electors,  that  a  mig'ori^ 
of  the  votes  given  for  each  proposition  for  subscription  of  stock,  should  ber 
ponsidered  as  an  adoption  of  the  sama;  but  that  the  subscription  should  not 
be  made  to  either  of  said  companies,  unless  there  should  be  a  minority  of  the 
votes  cast  in  favor  of  each  and  all  of  them;  that  on  the  26th  of  September, 
1866^  the  county  judge  being  satisfied  that  all  the  requirements  of  the  stat- 
ute in  regard  to  said  election,  had  been  substantially  complied  with,  and  that 
a  majority  of  the  votes  oast  at  said  special  election,  were  cast  in  &vor  of  the 
subscription  to  the  stodc  of  each  and  all  of  said  railroad  companies,  caused 
the  propositions  aforesaid,  and  the  result  of  said  election,  to  be  entered  at 
large  in  the  minute  book  of  the  county  court,  as  required  by  law,  in  order  to 
gtve  said  vote  and  tlie  entiy  thereof  on  the  county  records^  the  fbrce  and  ef- 
fect of  an  act  of  the  General  Assembly  of  the  state  of  lowa^  which  petition  was 
demurred  to;  and  where  the  court  sustained  the  demurrer,  and  dismissed 
the  petition ;  HeU  That  the  court  eired  in  sustaining  the  demurrer,  and  dis- 
mianng  the  petition.    lb, 

SURBTY  TO  KEEP  THE  PEACE. 

• 

L  The  fiulnre  of  a  Justice  oi  the  peace,  where  a  party  is  charged  with 
threatening  to  commit  an  offimce  against  the  person  or  property  of  another,  to 
reduce  the  evidence  to  writing,  and  cause  the  same  to  foe  subscribed  by  the 
witnesses,  as  required  by  section  2781  of  the  Code,  furnishes  no  good  reason  for 
dismissing  Uie  proceedings^  on  motion,  in  l^e  District  Court  Gribble  v.  Th$ 
SkUe,  211. 

2.  The  jurisdiotion  of  the  District  Court,  in  such  cases,  is  in  no  sense  in  the 
nature  of  an  appeal  from  the  judgment  or  decision  of  tbe  justioe.    /  b, 

3.  The  justice,  if  he  requkes  the  defendant  to  give  security  to  keep  the  peaoe^ 
will  be  presumed  to  have  exercised  his  authority  pioperiy.    lb, 

4.  The  inqmry  in  the  Distiiot  Court  is  as  to  whether  there  is  Ml  any  Just . 
reason  to  fear  the  oommiafcion  of  an  offence  against  the  person  or  property  of^the 
complainant.    Jb. 
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5.  In  the  District  Oourt  the  fullest  inTSBtigation  may  be  had,  and  neither 
party  ia  restricted  to  the  evidenoe  given  before  the  inferior  oourt    Hk 

6.  Where  in  a  prooeeding  to  requirq  a  party  to  keep  the  peace,  the  defend- 
ant moved  the  District  Oourt  to  dismiss  the  proceedings,  on  tlie  ground  that  the 
justice  had  not  written  down  the  testimony  as  requirixl  by  law ;  which  mo- 
tion was  ovemiled ;  and  where  the  evidence  of  the  complainant  was  in  writ* 
ing  and  returned  to  the  District  Court,  and  it  did  not  appear  fixun  the  tran- 
script of  the  justice,  that  any  other  witnesses  were  examined:  Heid,  That  it 
did  not  appear  from  the  record,  that  the  justice  had  not  reduced  all  the  evi- 
dence to  writing ;  and  this  court  must  presume  that  the  justice  had  done  his 
n^le  duty.    lb. 

1.  Where  in  a  proceeding  to  require  a  parfy  to  keep  the  peace,  it  was  ad- 
judged in  the  District  Court,  that  liie  defendant  be  diBcharged  from  his  recog- 
nizance, upon  the  payment  of  costs,  and  thereupon  the  defendant  moved  to  le- 
taz  the  costs,  for  &e  reason  "  that  the  costs,  on  the  hearing  in  the  District 
Court,  could  not  be  taxed  against  him,  he  having  the  right  to  such  hearing 
upon  written  testimony,  by  law  required  to  be  sent  up  by  the  magistrate,'' 
which  motion  was  oveiruled :  Ildd^  That  the  motion  coi^  not  be  sustained  on 
the  gpround  assigned.    lb. 

8.  And  in  such  a  case,  if  the  defendant  is  entitled  to  be^dischaiged  in  the 
District  Court  from  his  recognizance,  he  is  equally  entitled  to  be  dischuged  from 
the  costs  made  in  that  court.  If  bound  over  by  the  justice,  the  costs  b^ore  that 
oflOoer,  are  properly  chargeable  to  him,  even  though  he  may  be  duBcharged  in 
the  District  Court    lb. 

TIMB. 

Parties  may  make  time  of  the  essence  of  a  contract,  and  in  such  case, 
they  must  be  held  to  a  strict  compliance  in  time,  to  the  same  extent  as  they 
are  to  any  other  essential  part  of  the  agreement    Davis  v.  Stevens,  168. 

TITLK. 

1.  An  action  to  recover  the  possession  of  certain  real  estate.  Bo^  parties 
daim  title  under  H.  F.,  who  received  a  conveyance  from  H.  B.  H.  B.  on  the 
18th  of  June,  1851,  and  before  he  conveyed  to  H.  F.,  mortgaged  the  premises 
to  A.  Y.,  to  secure  the  payment  of  $60.  On  the  22d  of  October,  1852, 
A.  T.  commenced  suit  in  the  Scott  District  Court,  to  foreclose  the  mortgage, 
making  H.  B.  and  wife  and  H.  F.  parties,  under  a  decree  in  which,  the 
premises  were  sold  and  conveyed  by  the  sheriff  to  W.,  who  conveyed  to  A. 
A  v.,  who  conveyed  to  B.  ft  A^  the  plaintifb.  On  the  25th  of  September, 
1851,  H.  F.  mortgaged  the  premises  to  W.  F.,  reserving  the  right  to  bonow 
$300,  and  to  mortgage  the  same  premises  to  secure  the  payment  of  the 
same^  which  last  mortgage  was  to  take  precedence  of  the  mortgage  to  W. 
F.  On  the  24th  of  October,  1851,  H.  F.  mortgaged  the  premises  to  H.  T. 
to  secure  the  payment  of  $216,  which  mortgage  was  paid  and  canceled  on 
the  8th  of  May,  1852,  at  which  time  H.  F.  borrowed  $250  of  D.  S.,  and 
conveyed  the  premises  to  C.  as  trustee,  to  secure  the  payment  of  the  same, 
authorizing  C.  in  de&ult  of  payment,  to  advertise  and  sell  the  property  on 
twenty  days'  notice,  and  convey  the  same  to  the  purchaser.  The  money 
was  loaned  by  S.  to  H.  F.  on  the  strength  of  the  reservation  in  the  mortgage 
to  W.  F.  The  money  not  being  paid,  C.  the  trustee,  on  the  20th  of  June, 
1853,  sold  and  conveyed  the  premises  to  B.,  who  conveyed  to  W.,  the  gnn* 
tor  of  the  plaintiflh.  On  the  19th  of  May,  1862,  H.  F.  by  deed,  conveyed 
to  the  defendant  a  portion  of  the  premises,  described  in  the  deed  as  ioUovni : 
"fiirtj  feet  of  k>t  two,  in  block  forty-two,  in  Davenport"  The  defendant 
was  in  possession  of  the  mortgage  from  H.  F.  to  W.  F.,  dated  September  35th, 
1851,  bat  she  did  not  show  that  it  had  been  assigned  to  l^r,  or  that  she  had 
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any  interest  in  it  JETdd^  1.  That  neither  the  defendant  nor  W.  F.  were  in  a 
posi^on  to  object  to  the  plaintiff's  title  and  right  to  reoover  the  premiaee^  on 
the  ground  that  neither  of  them  were  made  parties  to  the  suit  brought  bj 
H.  Y.  to  foreclose  the  mortgage  executed  by  H.  B.  2.  That  the  deed  from 
H.  F.  to  the  defendant,  was  void,  for  uncertainty  in  the  description.  3.  That 
the  deed  of  trust  to  C.  was  good  as  a  conveyance  of  H.  F.'s  interest  in  the 
premises,  at  the  date  of  the  deed;  that  the  objections  made  to  it,  if  tenable, 
oould  only  have  the  effect  to  postpone  the  title  acquired  under  it,  to  any  that 
might  have  been  acquired  under  the  mortgage  to  W.  F. ;  and  that  the  deed 
of  trust  being  older  than  that  of  defendant,  the  plaintiff's  title  under  it,  was 
superior  to  that  of  defendant    Bosworth  A  Allen  v.  Farenhoiz^  84. 

2.  The  legal  effect  of  contracts  to  make  title  to  land,  or  to  deliver  a  deed  for 
land,  under  a  contract  of  purchase,  is  generally  that  the  vendor  shall  make  s 
good  title.    Shreck  v.  Pierce  et  oL,  350. 

3.  As  a  general  rule,  it  makes  but  little  difference  what  the  precise  terms  of 
the  contract  are ;  whether  the  vendor  agrees  to  make  title,  or  a  good  title ;  or 
to  make  a  deed,  or  a  warranty  deed ;  if  it  appears  that  he  is  selliog  at  a  sound 
price,  to  be  paid,  or  part  paid,  at  the  time  of  conveyance.    lb.. 

4.  In  such  cases,  usually,  the  vendor,  without  a  nice  examination  of  words, 
is  understood  to  agree  for  a  good  title,  and  the  vendee  cannot  be  put  off  with, 
a  merely  good  deed.    lb. 

TRESPASa 

1.  Where  in  an  action  of  trespass  to  real  property,  the  defendants  denied  the 
trespass  and  the  plaintiffs  rightful  possession  of  the  premises,  and  averred 
title  in  one  of  the  defendants,  which  was  denied;  and  where  the  plaintiff  gave 
in  evidence,  a  lease  of  the  premises  from  the  defendant  in  whom  title  was 
pleaded,  and  proved  that  he  was  in  possession  of  a  portion  of  the  same  at  the 
time  of  the  trespass,  and  that  the  defendants  entered,  and  chopped  down  and 
hauled  off  a  number  of  trees;  and  that  plaintiff  was  damaged  thereby;  and 
where  Uie  defendants  thereupon  moved  for  a  nonsuit,  because  of  the  insuf- 
ficiency of  the  testimony  to  convict  the  defendants,  which  motion  was  sus- 
tained: Heid,  That  the  plaintiff  was  entitled  to  at  least  nominal  damages,  and 
that  the  motion  to  nonsuit  the  plaintifl^  was  improperly  sustained.  Wbodraw 
V.  Cooper  et  a2.,  214. 

2.  Where  the  plaintiff  alleged  in  his  petition,  that  he  is  the  owner  of  the 
south  twenty-five  feet  and  five  mches  of  lot  No  72,  in  the  town  of  Dubuque ; 
that  there  is  a  two  story  brick  building  thereon,  also  owned  by  him,  in  which 
he  resides,  and  carries  on  his  business ;  that  the  defendants  have  commenced 
the  erection  of  a  building  on  the  adjacent  lot,  No.  12  a,  on  the  south  of  the 
plaintiff's  lot,  and  that  they  have  cut  holes  in  the  wall  of  plaintiff  s  building, 
and  were  preparing  and  threatening  to  use  the  south  wall  for  the  purpose  of 
introducing  thereto,  and  supporting  thereon,  the  joists  and  other  fixtures  of  the 
building  by  them  commenced,  without  the  consent  of  the  plaintifl)  and  against 
his  express  direction,  which  acts  "  will  be  greatly  to  the  damage  of  petitioner, 
to  wit :  in  the  sum  of  five  hundred  dollars;"  which  petition  claimed  damages, 
"  for  the  trespass  aforesaid,"  to  the  sum  of  money  above  demanded,  and  also 
asked  for  an  injunction,  which  was  granted ;  and  where  the  answer  of  the  de- 
fendants admitted  that  the  plaintiff  was  the  owner  of  lot  No.  72,  and  averred 
that  his  said  building  is  situate  partly  beyond  the  line  between  lots  72  and  72  a, 
and  is  in  part  upon  the  latter ;  that  one  A.  is  the  owner  in  fee  of  said  lot  72  o^ 
which  is  a  comer  lot  in  the  block  or  square ;  that  they  are  erecting  a  building 
on  lot  72  o^  and  have  cut  some  holes  in  plaintiff's  wall,  in  which  they  intend 
to  insert  brick  and  joists,  for  the  sapport  of  their  building,  as  they  have  a  right 
to  do ;  that  before  they  commenced  the  erection  of  their  buildix:^^^,  the  said  A. 
offered  to  pay  the  plaintiff,  for  one-half  of  said  wall :  and  that  he  is  still  ready 
and  willing  so  to  do;  and  where  the  plaintiff  replied,  denymg  that  A.  had  of- 
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fered  to  pay  him  half  the  value  of  the  wall,  and  ayening  that  he  has  always 
been,  and  still  is,  willing  that  A.  and  his  lessees  should  use  the  wall  as  a  par- 
tition wall,  on  paying  hhn  one-half  the  cost  of  erecting  the  same,  and  one-half 
the  yalue  of  the  land  upon  which  it  stands ;  and  where  the  testimony  of  ex- 
perienced surveyors  was  taken,  as  to  the  location  of  plaintiff  *8  building,  whose 
evidence  was  conflicting,  and  thereupon  the  court  appointed  three  referees,  to 
survey  the  lots  and  report  to  the  court,  who  reported  that  the  building  of  the 
plaintiff)  stood  in  the  front  two  inches,  and  in  the  rear  six  and  three-fourths 
mches  upon  lot  72  a;  and  where  the  court  dissolved  the  ii^unctioD,  and  ren- 
dered judgment  against  the  plaintiff  for  costs.  Hdd,  1.  That  the  case  was  an 
action  for  trespass.  2.  That  for  the  want  of  all  those  avennents  in  the  petition, 
which  are  requisite  to  authorize  an  injunction  in  a  case  of  trespass,  the  ii^uno- 
tion  could  not  be  sustained.  3.  That  the  action  of  trei^ass  oould  not  be  sua- 
tained,  for  the  acts  alleged  to  have  been  done  by  the  defendants.  ZugenbukUr 
V.  GUliam  and  ThampsoHf  391. 

USXTRT. 

1.  An  agreement  to  pay  a  sum  of  money  by  a  day  oertain,  and  more  than 
legal  interest  afterwards,  by  way  of  penalty,  if  the  debt  be  not  ptmctual^  paid, 
is  not  usurious.     Goioer  A  HoU  v.  Carter  &  SkaUuck^  244. 

2.  No  other  sum  can  now  be  reoovered  under  a  penalty,  than  that  whidi 
shall  compensate  the  plaintiff  for  his  actual  loss.    lb, 

3.  In  the  case  of  a  loan  of  money,  a  promise  to  pay  a  penalty  beyond  the 
amount  of  legal  interest,  cannot  be  enforced.    Ih, 

•4.  No  damages  for  the  mere  non-pajrment  of  money,  can  ever  be  so  liquidated 
between  the  parties,  as  to  evade  the  provisionsof  the  law  which  establishes  the 
rate  of  interest    Jb. 

5.  Where  in  an  action  on  three  promissory  notes,  payable  respectively  in  six, 
nine  and  twelve  months  from  date,  each  of  which  notes  contained  a  provision 
as  follows :  "  If  not  paid  punctually  when  due,  we  promise  to  pay,  as  a  penalty 
for  the  default,  two  and  a  half  per  cent  per  month  from  matoiity  till  paid,"  to 
which  action,  the  defendants  answered,  denjring  the  indebtedness,  and  alleg- 
ing that  the  notes  were  usurious  on  their  &C6;  and  where  the  plaintiffs  de- 
murred to  so  much  of  the  answer  as  pleaded  usury,  which  demurrer  was  sus- 
tained by  the  court ;  and  where  the  defendants  made  no  fiirther  defence,  and 
judgment  was  rendered  against  them  for  the  amount  of  the  notes,  with  in- 
terest at  ten  per  centum  from  their  date  to  maturity,  and  for  the  penalty  of 
two  and  a  half  per  centum  per  month,  from  the  maturity  of  the  notes  to  the 
date  of  the  judgment;  and  where  one  of  the  errors  assigned  in  the  appellate 
oourt  was,  that  the  judgment  was  for  a  greater  sum  thui  the  plamtifiis  were 
entitled  to  recover:  Sdd,  1.  That  the  contract  was  not  usurioos;  2.  That 
the  agreement  to  pay  the  two  and  a  half  per  centum  per  month,  as  a  penalty 
in  de&ult  of  payment  of  the  notes,  at  their  maturity,  is  not  essentially  differ- 
ent from  an  agreement  to  pay  a  gross  sum  as  such  penalty ;  3.  That  the  judg- 
ment should  have  been  for  the  money  actually  due,  wi&out  the  addition  of 
the  penalty.    lb, 

VENUB. 

Unless  it  is  clearly  shown  that  the  discretionary  power  granted  to  the 
District  Court,  in  applications  for  a  change  of  venue,  by  section  3272  of  the 
Code,  has  been  improperly  exeroised,  the  appellate  court  will  not  interfere  with 
the  decision.     Gordon  v.  TJie  8UUe^  410. 

WITNESS. 

1.  Where  in  an  action  against  a  steamboat,  for  damages  for  the  non-perform- 
ance  of  a  contract  for  the  transportation  ot  freight  fhnn  Dubuque  to  St  Pan!, 
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the  defendant  offered  as  a  witness,  the  master  of  the  boat^  who,  bemg  sworn  on 
his  voire  dirt,  testified  as  follows :  "  I  was  captain  and  part  owner  at  the 
time  when  the  contract  with  the  plaintiff  was  entered  into.  I  have  no  in- 
terest in  the  present  suit  I  sold  out  before  the  present  suit  was  instituted, 
and  before  it  was  thought  oC  Nothing  was  said  about  any  claim  on  the 
part  of  the  plaintiff,  when  I  sold.  It  was  not  known  then,  that  he  intended 
any  proceedings ;"  and  was  permitted  to  testify  in  chie^  against  the  objec- 
tion of  the  plaintiff;  and  where  there  was  no  evidence,  showing  who  appesu:ed 
as  owners  of  the  boat,  or  to  whom  the  witness  sold  his  interest  in  the  boat, 
or  upon  what  terms ;  Held,  That  the  witness  was  properly  admitted  to  testify. 
Wul  v.  The  Steamboat  BerUn,  532. 

2.  The  competency  of  a  witness,  is  restored  by  a  release.  Ajfree  ▼.  Camp- 
MZ,  582. 

WRIT  OP  BRROE. 

1.  When  a  case  comes  fh>m  a  justice  of  the  peace  into  the  District  Court,  by 
writ  of  error,  the  sole  question  to  be  determined  is,  whether  the  justice  erred  in 
the  particular  decision  made  and  complained  of  in  the  affidavit  for  the  writ. 
Eaya  db  Blanchardv.  Qorly,  203. 

2.  The  District  Court  cannot  in  such  a  proceeding,  hear  and  decide  on  ques- 
tions which  were  not  before  the  justice,  and  which  are  not  referred  to  in  the 
affidavit  for  the  writ    Ih. 

3.  Under  the  Code,  the  Supseme  Court  possesses  no  power  to  review  an  or- 
der or  judgment  in  a  criminal  case,  unless  it  is  brought  up  by  writ  of  error,  as 
prescribed  by  section  3088.    EUis  v.  Tha  State  of  Iowa,  217. 

4.  In  criminal  cases  appealed  from  a  justice  of  the  peace  to  the  District  Court, 
the  defendant  is  not  entitled  to  a  trial  on  the  merits,  where  the  District  Court 
finds  that  there  was  no  error  in  the  proceedings  of  the  justice.    Ih, 
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